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PREFACE 

TO  THE  SECOND  EDITION. 


WHEN  the  first  edition  of  this  work  was  put  to 
press  J  the  authors  were  guided  in  their  determination  as 
io  the  number  of  copies^  by  the  usual  sales  of  similar 
productions.  The  impression  wasj  consequentfyj  a 
Rmited  one.  It  was,  indeed^  but  little  expected^  that, 
in  the  short  period  of  twelve  months j  there  would  be  a 
demand  for  another  edition.  In  preparing  this  for  the 
press  J  no  pains  have  been  spared  to  render  it  worthy  of 
that  patronage  which  the  members  of  an  enlightened 
and  liberal  profession  have  already  bestowed.  The 
volume  has  been  carefully  revised  and  corrected  ;  a  table 
of  cases  cited  prefixed ;  additional  references  intro^ 
duced ;  and  all  the  subsequent  decisions j  on  the  same 
points^  duly  noted. 

rriLUAM  W.  HENINQ, 
WILLIAM  MUNFORD. 
Mchmond^  March  7,  1809. 
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PREFACE 

TO  THE  FIRST  EDITION^ 


IN  presentii^  the  fbllowii^  Reports  to  thepub^ 
fie  the  authors  cannot  resort  to  a  very  usual  24)Ok)gy, 
«<  that  the  notes  \fere  taken  merdy  for  their  oim  pri» 
^^Tate  use.''  Wtcotawtmxdiibitmpf^/hm^ 
a  view  to  disseminate  Ae  decisions  ik  the  Svpremi 
CoutTS  OF  ViRciwiA,  as  for/y ,  and  m  as  tfffirAM* 
tk  a  mamter  as  po$»bk.  Whatever  imperfectioAS, 
dm,  may  be  found  in  the  work,  muH  be  ascribed 
to  the  n&iare  of  the  undeitaking ;  to  our  inexpe^ 
rioice  in  such  pursuits^  or,  we  hope,  to  any  eati^t 
nHher  than  the  wont  of  a  sacred  rcgurd  to  tavTtt. 

Of  all  die  duties  wfasch  devolve  <m  a  RqxMter, 
eertaadiy  none  aie  more  important  than  those  relating 
to  the  Oate  qf  the  ca$e  and  the  opmkms  of  the  Judges. 
With  reqKCt  to  the^i/  of  these  objects,  we  have 
unifiMnfy  endeavouied  to  give  a  ooncise  and  accn- 
fate  staDement  of  the  points  in  coturaveray,  and  of 
such  circimiataMGtift  in  each  case  as  were  necessary  for 
itsduddatmv  Inordertaaccomplididiis^wehaTe 
not  confined  ourselves  to  die  briefk  tfcomsel;  but 
Whcmvet^  any  &ct  or  circumstance,  omitted  in  them^ 
S|ipeared,  fit)mtheiif^;^im2aif  orifrmtm,  tobeofim* 
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pcHtance,  we  have  invariably  consulted  the  records 
themselves.  As  to  the  second  object,  the  notes  of  the 
Judges  (which  they  were  so  obliging  as  to  furnish) 
have  precluded  the  possibility  of  any  inaccuracies. 
None,  it  is  believed,  will  be  discovered,  except  such 
as  are  merely  typographical. 

But  th^  most  embarrassing  part  <tf  our  whole  un- 
dertaking  related  to  the  arguments  of  counsel.  To 
give  them  at  large j  we  were  sensible,  would  swell 
the  volume  to  an  enormous  size.  To  omit  them 
altogether,  and  insert  merely  the  positions  advanced 
by  coimsel  without  their  reasons  in  support  of  them, 
would  not  only  convey,  a  .very  inadequate  idea  of  the 
merits  of  the  several  speakers,  but  often  leave  the 
(Wise  perfectly  unintelli^ble.  We  therefiore  deter* 
mined  to  pur^ie.  such  a  middle  course,,  as  would 
guard  agsuqst  too  mudi  prolixity j  on  the  one  hand^ 
and  too  much  brevity^  onXhc  other.  .  This  we  found 
to  be  a  work  of  ii^inite  .  delicacy  and  difficulty* 
Counsel  often  take-  a  wide  range  in  argument,  and 
dwell,  with  great  zeal  andabiHQr,  on  points  which 
the  Judges  do  not  think  it  necessary  to  consider,  m 
that  particitlar  cause.  Indeed,  it  is  fi^uently  impos- 
sible for  the  counsel  to  know  beforehand  what  special 
grounds  of  law  or  equi^  will  influ^ice  the  opinions 
of  the  Judges.  Hence  it  is,  that  a  considerable  pro- 
portion of  the  notes  taken  by  a  Reporter  during  a 
discusaion,  have  no  apjdication.to  those  points  which, 
by  the  Court  J  are  regarded  as  essential  to  thedecision. 
The  bu^ess  of  selection  is,  of  coAirse,  veiy  labo>-^ 
rious ;  for,  (strange  as^it  may  appear,)  it  is  stricdy 
true  that  we  could  leport  at  fuU  length,  with  much 
greater  facility,  and  m  one  third  of  the  time  that  is 
requisite  to  abridge^  so  as  to  insert  such. arguments 
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only  as  were  ai^dicable  to  the  praits  decidedt  esc* 
eluding,  even  from  them^  every  thing  but  the  ntb* 
stance  m  a  condensed  form.  Yet  k  has  been  indis* 
pensably  necessary  to  adc^t  this  plan.  F<»r,  were 
we  to  act  otherwise ;  were  we  to  mention  all  the 
doubts  and  objections  suggested  l^  the  ingenuity  of 
atrie  counsel,  we  should  fumifi^  materials  for  litiga- 
tion, instead  of  commimicating  die  law  as  setded 
by  the  highest  judicial  tribimal  oi  our .  coontry. 
These  r^narks  are  due  to  the  cause  of  truth ;  and, 
while  we  hc^  they  will  be  considered  by  the  gentle* 
meh  of  the  bar  as  a  sufficient  apology  for  the  brevity 
widi  which  their  arguments  are  reported,  we  think 
it  but  just  to  say,  that  the  extent  of  their  talents 
ought  not  to  be  estimated  by  the  epitomes  which  we 
have  presented.  In  a  few  leading  cases,  however,  in 
which  great  principles  were  settled,  we  have  felt  our* 
selves  at  liberty  to  indulge  in  a  more  difiiise  manner; 
particularly  in  the  case  (^Skith  am/ Wife  i;.  Chap- 
man, (which  is  more  like  a  digest  of  the  law  relative 
to  an  imp(»tant  subject  than  a  report  ci^  single  case,) 
we  were  induced,  by  the  advice  of  those  in  whom  we 
justly  reposed  the  highest  confidence,  to  give  the  ar- 
guments oi  die  counsel  on  both  sides  neaiiy  as  they 
were  delivered.  If  in  that,  and  a  few  other  cases, 
they  shall  still  ^ipear  too  lengthy  to  some  of  our  rea* 
ders,  we  trust  that  due  allowance  will  be  made  when 
diey  reflect  that  the  {dan  of  speedy  publicadcHi  would 
not  permit  us,  in  every  instance,  to  perform  effectually 
the  task  of  abbreviating,  engaged  as  we  have  beea 
in  various  professional  and  public  duties.  Yet,  we 
believe,  the  attentive  and  candid  reader  will  acknow- 
Itdgty  that,  generally^  the  ailments  are  comjuised 
in  as  narrow  a  compass  as  possible,  consistently  with 
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a  dear  understanding  of  the  grounds  of  tbe  several 
dedsions. 

From  die  psNCH,  the  bab,  and  the  obfigbbs 
•B  THB  couRTy  we  hav^  received  the  BEiost  liberal 
asustfloice;  for  wUdi  we  request  them^  individually, 
to  acoept  our  grateful  acknowledgments. 

To  the  BUBtie>  also»  our  thanks  are  due  for  the 
encouragement  the  wovk  has  hitherto  experienced ; 
and  we  avail  our9elves  cf  this  opportunity  to  declare; 
that  it  will  be  carried  on,  accordii^  to  its  original 
plan,  so  k»^  as  that  enooun^ment  shaU  be  coo* 
tinned. 

WILLIAM  W.  HENINa 

WILLIAM  MUNFORD. 

Richmondy  June  l^ty  1808. 
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COURT   OF   APPEALS, 

traoM  tTt 

ESTABLISHMENT, 

TO  THm 

END  OF  MAT  TERJU,  1806. 


APRIL  29,  l/84» 
IN  all  casesy  whether  of  appeal,  adjourned  for  diffi« 
culty,  wpt  of  error,  or  otherwise,  the  Court  will  proceed 
to  a  hearing  at  the  term  next  succeeding  that  to  which 
such  case  shall  be  returned  or  sent  up,  unless  for  good 
cause  the  Court  shall,  in  any  case^  nile  a  hearing  at  the 
first  tenn*  - 

NOVEMBER  6,  1^86. 
The  Court  will  hear  no  case,  brought  before  it  by  i^ 
peal,  by  adjournment  for  novelty  or  difficultjr,  by  writ  of 
error,  or  otherwise,  in  the  term  to  which  the  record  in 
that  case  shall  be  returned  or  sent  up,  unless  reasonable 
notice  be  given  of  a  lAotion  to  be  made  for  such  hearing* 

NOVEMBER  1 3, 1787. 
IN  all  criminal  cases  adjourned  from  the  General  Court* 
the  C«urt  will  proceed  to  a  hearing  in  the  tertn  to  which 
the  record  is  returned,  unless  good  cause  be  shewn  to  the 
contrary.* 


*^«BsctofAMeiDblypS8Md<mthe26lhdayofOctober»1793,  it 
b  decOared,  "  that  it  shall  not  be  lawful  for  the  High  Court  of  ChM- 
ceiy,  or  General  Court,  to  remove  before  the  Court  of  Appeals,  by 
adjoamment,  sny  questiody  matter  or  thing,  whatsotyer." 

Vov  1^  A 
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IX  Rulei  ofthe  Court  of  Appeak. 

JULY  1,  1790. 

ORDERED,  that  no  affidavits  be  read  in  support  of, 
or  in  opposition  to,  any  motion  hereafter  made  to  the  Courts 
unless  reasonable  notice  be  given  to  the  opposite  party  of 
the  time  and  place  of  taking  the  same,  or  good  cause  be 
shewn  why  such  notice  is  not  gii^n. 

Ordered,  that  objections  to  securities  given  upon  ob- 
taining writs  of  supersedeas^  writs  of  error.,  or  appeab^ 
shall  hereafter  be  made  to  that  Court  to  which  the  writ  or 
record  shall  be  returnable,  atid  titot  alterwaiflb. 

OCTOBER  28,  1795. 
ORDERED,  that  when  an  appeal  is  entered  from  a 
judgment  of  the  District  Court,  and  the  record  is  not 
transmitted  to  the  clerk  of  this  Court  before  the  end  of  the 
second  term  after  the  appeal  is  granted,  the  record  shall 
not  be  received,  and  the  cause  dotketed,  but  b^'  leave  of 
the  Court,  to  be  obtained  oh  toOtidn,  and  for  good  cause 
shewn  ;  of  the  time  of  making  which  motion,  reasonable 
notice  shall  be  previously  given  to  the  other  party. 

NOVEMBER  18, 1803. 
IN   all  cases,  whether  of  UMeal,  writ  of  error,   or 
otherwise,  the  Court  will  proceed  to  a  hearing,  at  the  term 
to  which  such  case  stiall  be  returned  or  sent  up,  unl^ito 
iJpood  cause  '^hall  be  shewn  xoitit  Contrary. 

MAY  15,  1804. 
A  CLEAR  and  concise  state  of  the  case  of  e^ch  p^i^ 
in  an  appeal,  writ  of  error,  or  supersedeas  from  a  decree 
of  the  High  Court  of  Chancery,  or  any  District  Court  in 
Chancery,  or  from  a  judgment  of  the  General  Court  or 
any  District  Court,  in  which  a  demurrer,  special  verdict^ 
case  agreed ^  demurrer  to  evidence,  bill  of  exceptiohs,  or 
pomt  reserved,  shall  constitute  a  part  of  the  record  or 
exhibits  in  the  cause,  with  the  points  insisted  on,  signed 
by  his  counsel,  and  printed  or  fairly  transcribed,  the  ex- 
pense wherc;of  shall  be  taxed  in  the  bill  of  costs,  ehaU, 
after  the  end  of  this  present  ^t^m^  be  delivered  to  i^ach 
Judge  time  enough  1>CTore  the  hearing  of  the  cause  :  And 
Uiat  no  error,  other  than  such  as  shaU  be  pointed  i>ut4m<d 
insisted  on  in  such  statement,  on  the  part  of  the  plaintiff 
or  appelbnt,~8fasdl~be  (without  leave  of  ^he  'Coa)t)  ^admitted 
^  argrotnld  for  argufiltfnt  on  the  heafhig  of  the  caiis«)  t>r 
fbrth^HA  bftife  decide  bPludgment86t%ht  to  be  tt* 
¥(^i^d.  Andiftia^  andepos9S&  and 'eidii^Its,  accounis 
and  articles,  intended  to  be  relied  upon  or  objected  to  in 
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4W«  t(f^  Qmt9f4m!iff^  <tt 

Hm^  ^^lumcfit,  be  piNt^iiMj  WWi  »»  such  staic,  and 
lir^k^  ^4  a  rf f^^rwc;^  tbfrtto  i^  ihe  oH^cial  copy  of  the 
f9car4  in  {be  omsc,  oiii^e* 

MATsi,  t«04. 
AFT£H  the  end  of  thi^  present  t^rw^,  nU  c:m«e$  de- 
fttndttQg  io  this  Coon,  which  shall  be  ready  for  hearing  in 
.  pwaiwice  of  the  rule  of  this  Comt  DAa4e  on  ^be  l^th  day 
of  this  present  month,  shall,  unless  good  cause  be  shewn 
to  the  contrary,  be  beard  in  the  same  order  in  which  they 
Hand  upon  the  docket. 

MAY  16, 1805. 
ORDERED,  that  no  petition  for  an  appeal  to  reverse 
any  decree  of  any  inferior  Court  fw  error  in  such  decree, 
ahaU  hereafter  be  received  or  allowed  by  this  Court,  unless 
the  nature  of  the  case,  and  the  errors  supposed  to  exist 
m  the  decree  sought  to  be  reversed,  be  clearly  and  dis* 
tincdy  set  forth  in  such  petition,  and  the  same  be  signed 
by  the  par^,  or  the  counsel  preferring  the  same^  or  some 
other  counsel  practising  in  this  Court* 

MAY  5,  1806. 
THE  multiplicity  of  suits  upon  the  docket  of  this 
Court,  whilst  it  iuniishes  a  reason  why  the  Court  should 
for  good  cause  shewn,  grant  a  speedy  hearing  in  certain 
cases  of  peculiar  hardship,  or  general  inconvenience,  on 
the  other  hand,  admonishes  the  Court  not  to  postpone  the 
hearing  of  causes  long  depending  in  Court,  m  which  the 
pardes  may  be  no  less  anxious  for  a  speedy  decision,  and 
in  which  the  hardship  and  inconvenience  may  possibly  be 
as  great  as  in  any  others,  unless  the  reasons  assigned  for 
givmg  a  priority  to  later  cases  be,  not  only  extremely 
strong,  but  presented  to  the  Court  in  a  manner  which  can 
leave  no  doubt  in  the  breast  of  the  Court  of  the  proprienr 
of  givmg  the  preference  asked  for.  This,  it  is  the  opi- 
nion of  the  Court,  can  only  be  done  by  a  ^ear  and  candid 
state  of  the  case,  and  of  the  facts  on  which  the  reasons  for 
rfepardng  from  the  regular  course,  are  founded,  verified 
by  affidavit,  where  such  can  be  obtained,  or  signed  by  the 
counsel  preferring  the  petition,  who  will  thereupon  be 
regarded  by  die  Court  as  pledging  his  honour  for  the  truth 
thereof ;  notice  of  which,  by  presenting  a  copy  of  the 
petition  to  the  counsel  for  the  adverse  party,  is  to  be  given 
at  least  four  days  before  the  petition  shall  be  presented  to 
the  Court.     And  in  case  the  petition  is  intended  to.be 
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it  Suks  of  the  Court  ofApptak. 

opposed,  the  adverse  counsel  are  to  present  to  the  Court 
and  the  counsel  for  the  petitioner,  in  writings  the  reasons 
for  such  opposition,  verifying  or  denying  in  the  same 
manner  any  facts  which  may  be  relied  on  in  support  of,  or 
opposition  to  the  petition,  at  least  one  day  before  the 
petition  shall  be  presented  ;  which  matters  so  staged,  the 
Court  will  take  into  consideration  without  argument,  and 
decide  thereupon  as  to  them  shaU  seem  most  reasonable. 


♦#*  For  additional -rules  of  the  Court  of  Appeals, 
post,  page  409.    Also,  vol«  2.  at  the  end  of  decisions  of 
April  term,  1808, 
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RULES  OF  PRACTICE 

8BTTLB9   A  TKX 

LITE  HIGH  COURT  OF  CHANCERY,  AND  PRESENT  SUPE- 
RIOR  COUR  T  OF  CHANCER  r 


RICHMOND  DISTRICT. 


1.  THE  causes  on  the  Court  docket  must  be  caUed  and 
tried  in  the  order  thej  stand ;  unless  for  good  cause  shewn, 
a  cause  may  be  passed  over  or  continued. 

2.  In  every  cause  brought  before  the  Court,  for  trial, 
the  counsel  *  for  the  plaintiff  must  read  the  papers  and 
open  his  cause  :  he  wul  be  answered  by  the  counsel  for  the 
defendant ;  who  will  be  replied  to  by  the  plaintiff's  coun- 
sel, and  this  will  end  all  discussion. 

3.  But  two  counsel  will  be  allowed  to  argue  on  one 
side  of  any  cause,  without  leave  of  the  Court,  which  may 
never  be  asked  for,  unless  in  a  case  of  importance  and 
difficulty. 

4.  Counsel  must  prepare  notes  for  their  decrees. 

5.  Whatever  the  parties,  by  counsel,  agree  to  do,  in 
any  cause  depending,  they  may  direct  the  clerk  to  enter 
accordingly,  without  troubling  the  Courft 

6.  The  rules  in  the  office  will  be  stricdy  conformable  to 
the  act  of  Assembly,  unless  by  consent  of  parties,  and  so 
to  be  entered,  by  the  clerk. 

7.  All  the  papers  or  documents  referred  to  by  any  bill, 
as  part  thereof,  must  be  filed  with  it,  or  the  suit  may  be 
dismissed,  as  for  the  want  of  a  bill. 

8.  No  cause  is  to  be  brought  on  the  Court  docket,  at 
any  time,  unless  it  be  ready  for  trial,  against  all  or  some 
of  the  defendants  against  whom  relief  is  really  sought. 
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JtuUi  of  Praetiee. 

9*  No  suit  shall  be  reinstated,  diat  has  been  dismissed^ 
\q  Court,  unless  for  good  cause  shewn,  and  upqn  reason* 
able  notice  thereof  to  the  adverse  party  or  his  counsel* 

10.  Objections  to  securities  given  for  the  prosecution  of 
any  suit,  in  this  Court,  may  be  made  at  any  time  during 
the  pendency  of  such  suit,  upon  giving  to  the  adverse 
party  reasonitble  notice  thereoiv 

1 1.  No  objection  to  any  deposition,  for  want  of  aotke, 
shall  be  received,  after  the  cause  is  set  for  bearing,  un- 
less such  objection  b«  filed  previously  thereto. 

12.  Commissions,  to  take  depositions,  may  issue  at  an7 
Ime,  ^ifter  thec^use  in  which  they  iwy  be  r^^r^  is  aft 
for  hearing,  without  any  application  to  the  Court  for  that 
I>urpo8e  ;  and  exceptions  to  the  reading  of  such  deposi* 
tions,  maybe  made  ataoj  time  before  ^e  hearing  of  tb^ 
cause. 

13.  That  the  papers  read  at  the  hearing  of  any  cause,  m 
this  Court,  in  which  an  issue  may  be  directed,  may  be 
read,  upon  the  trial  of  such  issue,  before  the  Court  of 
common  law,  to  avail  there,  as  much  as  they  oug^t  to  avail 
here ;  but,  that  exceptions  there,  to  such  testimony,  may 
be  made  as  in  other  cases. 

14.  Suits  brought  for  dower,  for  alimony,  or  f^r  free- 
dom, notwithstandiDg  the  rule  before  laid  q^wp,  puy  be 
tried  at  the  first  term  after  they  are  set  down  for  hearing. 

15.  3uit8  for  the  division  of  estates,  or  upon  mo|tg8)ges« 
where  they  present  great  apd  peculiar  hardship,  verified 
either  by  affidavit,  or  the  statement  of  counsel,  who  will 
be  regarded  by  the  Court  as  pledgipg  his  honour  for  the 
truth  of  the  facts  stated,  and  to  which  \it  must  subsqribe 
his  name,  may  always  be  pijit  into  the  hands  of  the  judge 
in  vacation,  as  soon  as  they  are  ready  for  hearing,  that 
they  may  be  determined  bv  the  succeeding  Cxmrt,  without 
loss  of  time. 

16.  That  in  all  cases  where  accounts  are  directed  ^  the 
conunissioner  shall  proceed  ex  parte ^  upon  one  month's 
notice  to  the  party  who  shall  fail  to  attend  ;  but  he  may, 
for  good  cause  shewn,  give  a  farther  day  ;  but  he  must 
make  the  same  a  part  of  his  report. 

17.  All  reports  made  by  the  master  commissioners  of 
this  Court,  in  matters  of  account,  must  lie  until  the  term 
succeeding  that  to  which  they  are  made,  before  they  are 
acted  upon  by  the  Court,  unless  for  good  cause  shewn. 

18.  To  all  such  reports,  exceptions,  if  to  be  tdcen, 
must  be  stated  in  writing,  and  filed  with  the  derk  of  this 
Court,  thirty  days  preceding  the  term  at  which  they  may 
be  acted  upon.  a 
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rtetfcd,  iltotf  tidi  i%(K)«%ed,  inAYMHiht^AtiAytd  or  octotittued 
i«Mefy^DA«tilec<MM^  Mllrmbtlrieaortot,  aeo^rtfiAg 
io  die  ^iictttoidttieei  of  «kch  traaie* 

dOw  TThe  firet  and  laat  day*  of  everr  terta^  and  everf 
^SteliMfaBf  duntag  die  ^rm,  slilUl  be  motiOQ  dar* 

»•  'nie  4ii{mdti6i&  iipon  tte  motkm  docket  «hin  4^ 
aU  tilH^'dver  in^the^oi^er  tkey  suuid^  ^^ry  mocidft  < 
and  uftett  1^^  ndt,  Jis  the  lidtttisel  for  iSxt  defeadattt  ill 
ddtik  ]}ft>|ier« 

^dS.  Tile  cotiMd  ahall  fhen  be  eaBedd^r^  bej^riiig 
frith  the  itttom^jr  getiend  fiHt|  and^the  rest  in  ^  drAii* 
ftey  qualified  in  <iottit,  diat  each  mtty  be  heard  jh  sndb 
motions  aa  are  not  docketed-;  bnt  no  gendeman  #U1  %e 
iB64red  Id  iadre'nl^e  thoto  6he  tnbtion  at  a  time. 

2^  la  €^ty  ctke  vhere'^  bill  is  pret^hted  for  Halfit^ 
jteeHoti,  the  doeunia&ts  -teferred^  %m  a  paft  theteof  MuM 
accdni}Mby  the  b31,  before  tba  auhgeict  wi]l'1>e  considi^ped 
by  ihe  X^birrt,  or  Ae  jiidge«het*^yf  in  ttcifion,  nri^aafer 
ff^^tatatt  iheWn. 

M^  In  no  <»8e  will  a  second  application  (br^an  vhjtMUdtiM 
belieid-d,  eidierin  Gbiott,  ort^^hie  judge  thereof  in^a-^ 
dttieht  '^}th<>iirt  ikkice  to  the  sidyerse  party,  unless  ft^ 

25.  In  all  cases  where  bond  and  security  must  be^Vlm 
widi  the  clerk  of  this  Court,  and  no  time  is  fixed  upon  by 
hiw,  in  which  it  must  be  done :  then,  it  must  be. given 
ffithin  thirty  day s,^nl*ess  bifhiri^ifee  iJitecr^d  by  the  Court, 
tfrtbejif^^  in  vacAtibn,  6r'the  ofdfcr  under  iVhich  it  is 
directed,  will  not  avail  the  pItfHy  dny  thing. 

26.  The  affidavits  that  have  been  read,  upon  a  motion 
to  dissolve,  in  case  the  suit  should,  for  gooa  cause  shewn, 
be  carried  on  as  an  original  suit  in  Chancery,  will  be  re- 
garded by  the  Court  as  testimony,  on  the  final  hearing  of 
the  cause,  unless  they  be  objected  to  at  the  time  cause 
shall  be  shewn  against  the  dismission  of  such  suit,  and 
notice  thereof  given  to  the  adverse  party,  which  will  be. 
Sttfficienti  if  indorsed  on  the  papers  in  the  cause,  or  en-^^ 
tered  at  the  rules  with  the  clerk  of  this  Court. 

2r.  Objections  to  affidavits,  taken  on  motions  to  dis- 
solve injunctions,  must  be  made  before  any  such  motion, 
fay  stating  the  objection  on  every  such  affidavit. 


*  By  the  10th  additional  rule,  prefixed  to  tbe  second  Tolume  of  these 
fcports,  the  day  preceding  tlie  last  dsT  of  erery  term  is  motion  day ; 
ana  so  much  of  thb  rule  as  prescribes  that  the  latt  day  shaU  be  motios 
4M£f,  It  rescinded. 
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m  Bules  of  Practice. 

28*  In  all  cases  where  affidavits  are  to  be  read  in  support 
off  or  ia  0{>positioa  to,  anjr  motioa  to  be.  made  in  Court, 
or  to  the  judge  thereof  in  vacation,  reasonable  notice  iqiust 
be  given  to  the  adverse  party,  of  the  time  and  place  of 
taking  the  same* 
Korember         29.  The  clerk  shall  keep  a  docket  of  all  iujunctions  put 
%t,  1785.       down  for  dissolution,  notmg  therein  the  day  each  c^se.  h 
put  down,  for  the  inspection  of  counsel,  which  shaill  be 
deemed  sufficient  notice  thereof  to  the  adverse  party. 
Kd.  30.  No  motion  shall  be  admitted  for  dissolving  an  in- 

junction, unless  the  answer  shall  have  been  filed  before 
the  commencement  of  the  term,  in  which  the  motion  is 
offered,  except  in  cases  of  injunctions  granted  widiin  three 
months  preceding  such  term. 

31.  Bietween  the  last  rule-day  preceding  every  term, 
smd  its  commencement,  the  clerk  must  regularly  go 
through  all  the  causes  depending,  and  enter  in  the  order 
book,  all  such  orders  and  decrees,  as  would  in  the  next 
term  be  matters  of  course,  that  on  the  first  day  of  such 
term,  they  may  be  read,  corrected  and  signed,  as  the  or- 
ders of  the  day. 

32.  On  the  last  day  of  every  term,  the  clerk  must  call 
over  all  the  injunctions  dissolved  at  the  preceding  term, 
and  dismiss  them,  unless  good  causp  to  the  contrary  be 
shewn* 

♦^*  For  additional  rules  of  the  Superior  Court  of 
Chancery  for  the  ^icAmo;!^  District,  see  post,  page  19.  and 
the  commencement  of  voL  2. 
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On  Sunday^  the  Bth  day  of  JunCy  1806,  the  Venerable 
GEORGE  WrTHEy  Judge  of  the  Superior  Court  of 
Chancery  for  the  Richmond  District^  departed  this  Ufe^  in 
the  eighty-first  year  of  his  age;  and  on  the  14/A  of  the 
same  months  CREED  TATLOR^  Esquircy  was  appointed 
his  successor  J*  who  took  his  seat  accordingly^  at  the  ensuing 
term* 


*  Thif  appointnient  wat  made  by  the  Executive,  during  the  reeess 
of  the  General  As^nbly,  and  was  unanimously  confirmea  by  the  L<r- 
gislature  at  their  next  session. 
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SELECT  CASES, 

&BLATZKG    CHIEFLY  TO 

POINTS  OF  PRACTICE, 

DBCIDBS  BY   THB 

SUPERIOR  COURT  OF  CHANCERY 

FOB   THS 

RICHMOND  DISTRICT: 

IV   TBB 

rmRTT'FmST  TEAR  OF  THE  COMMOXfTEALTB. 


CREED  TAYLOR,  Esq.  Chancellor. 


Ross  against  Pleasants^  Shore  &  Ca  and  others^    ^SISSwSL 

1806. 

IN  this  case,  the  only  question  was,  whether  the  plain-  if    at    anj 

tiff  shoidd  be  ruled  to  give  other  security  for  prosecuting  time,  the  te- 

the  injunction  granted  him  in  1798,  the  present  security  ^Jj^L^  ^ 

bcbg  insufficient.  EkjSdSon 

•hallproreto 

The  Court  directed  that,  unless  unexceptionable  secu-  *\^?*^St 

rity  be  given  on  or  before  die  last  day  of  the  present  term  ^  koum 

&r  prosecuting  the  said  injunction,  U  should  stand  dis-  uoezceptioa- 

sdved  as  an  act  of  thb  day.  Bbleicam^ 

to  be  given. 


WTiitc  agamst  Fitzhugh,  Lewis  and  Johnston.       s^^^!?ii. 

THE  complainant  obtained  an  injunction  in  this  Court  A  Court  of 
to  stay  proceedings  at  law  upon  a  judgment  of  the  District  Sqo^  ^ 
Court  of  FrederKhhurg^  recovered  in  the  name  of  the  yS^mce  ^ 
^■rty  asking  ^Jomut^  gnmt  it,  by  Imposing  conditions  on  tbe  other  ]>trty. 

When  an  injunction  bit  abated  by  tbe  death  of  tbe  defendant*  the  Court  will  n 


a  hile  that  it  abatt  stand  diaaolyed,  unless  the  complainant  will  rerire  it  against  th« 
itpreseBtatires  of  the  dtfendsnt,  within  a  pren  time  after  thi^  shall  have  qualified^ 
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1  Superior  Court  of  Chancery /or  the  Richmond  Districts 

B»»TEMBBR|  defendant  Fitzhugh^  for  the  benefit  of  the  defendant  John^ 


1805. 
White 

V. 

Fitzhug^  & 
others. 


♦  2 


ston^  to  whom  the  bond,  on  which  the  judgment  at  law- 
was  rendered,  had  been  transferred  by  the  defendant 
Lewis,  without  assignment  5  and,  before  the  answers  came 
in,  the  defendant  Fitzhugh  died. 

BotU,  for  th^  defendants,  mo%'ed  for  an  order,  that 
unless  the  complainant  would  agree  to  appear  at  the  next 
Court  to  be  holden  for  the  District  of  Fredericksburg,  and 
^there  consent  that  the  judgment  at  law  should  stand  and 
be  revived  in  the  name  of  such  person  as  might,  in  the 
mean  time,  take  administration  upon  the  estate  of  the 
defendant  Fitzhugh,  the  injunction  should  bfe  dissolved, 
without  discussing  its  merits.  Of  this  application,  notice 
had  been  given  to  the  plaintiff. 

By  the  Court*  In  a  Colirt  of  Equity,  the  party  applying 
for  relief  is  sometimes  subjected  to  conditions,  which 
must  be  complied  with  before  such  relief  can  be  obtained  j 
for  example,  if  the  complainant  was  now  asking  for  his 
injunction,  the  usual  conditions  would  be  imposed,  and 
one  would  be,  that  he  should  consent  to  revive  the  judg- 
ment at  law  :  But  it  never  has  been  the  practice  of  this 
Court,  at  the  instance  of  a  party  asking  2l  favour,  to  grant 
it,  by  imposing  conditions  upon  the  other  party. 

The  motion  is,  therefore,  overruled. 

But  the  Court  will  have  no  objection  to  make  a  rule  upon 
the  complainant,  that  the  injunction  shall  stand  dissolved, 
unless  he  will  revive  it  against  the  representatives  ofFitZr 
hugh,  within  a  given  time  after  they  shall  have  qualified. 
The  defendant,  then,  for  whose  benefit  the  juclgment  w^ 
obtained,  may,  in  their  names,  proceed  to  repew  it  in  the 
<:Q^rse  prescribed  by  law. 


-*<j^^»  Vass  against  Magee. 

When  an  in-  IN  this  case  an  injunction  was  awarded  to  stay  pro- 
junction  has  ceedings  on  a  judgment  of  the  District  Court  of  Frede^ 
^rSSdrt  ^^c^^^^^g'i  ^d  in  March  last^  a  new  trial  of  the  suit  at 
lawdirected,  common  law  was  directed,  but  no  verdict  having  been 
the  Coim,  if  certified,  the  defendant  moved  to  set  aside  the  order  di- 
cd*that^e  recting  such  trial,  and  to  dissolve   the  injunction.     The 

injunction 

ou^ht  to  haye  been  dissolved,  will,  notwithstanding  no  verdict  hss  been  certified, 

^t  aside  the  oi:der  for  a  new  trial,  nod  dissolve  the  injunction. 
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hi  the  Thifty-JirH  Year  of  the  CemmanweaUh.  2 

cause  stood  upon  the  motion  docket.    The  nototioa  was  juvTSMsasy 

objected  to,  upon  the  ground  that  the  Coi^rt  will  not  inter-        1^06. 

fcre  where  a  new  trial  has  been  directed,  but  will  wait  the  ^•"^^^^-^ 
event  of  such  triaL  ^"^ 

T. 

If  ag«e. 

By  the  CourU    From  an  examination  of  the  papers  in  _ 

this  case,  the  Court  will  be  able  to  decide  more  correctly 
upon  the  objection  made  to  the  motion :  but  will  now  ol>- 
serve,  that,  while  the  former  decisions  of  this  Court,  which 
have  produced  interlocutory  orders,  wiU  be  very  much 
respected,  and  not  interrupted  upon  slight  occasions,  yet 
such  orders  will  not,  in  themselves,  be  sufficient  to  pre- 
vent *a  motion  like  the  present,  or  the  hearing  of  a  cause,  *  S 
regularly  called,  upon  the  Court-docket*  In  every  such 
case,  the  Court  will  inspect  the  papers,  and  be  regulated 
by  what  shall  appear  just  and  reasonable. 

In  the  present  case,  the  Court,  having  very  diligently 
examined  the  papers,  to  discover  the  grounds  on  which 
the  injunction  was  granted,  is  perfectly  satisfied  that  it 
should  have  been,  upon  the  former  motion,  disaohed^  and 
that  of  course,  a  new  trial  should  not  have  been  directed. 

The  order,  therefore,  of  March  last,  directing  such 
trial,  must  be  set  aside,  and  the  injunction  now  dissolved. 


Jones  against  Jones.  s^^in^is. 

THIS  was  a  motion  on  behalf  o( Robert  jfones^  for  an  An  attach- 
attachment  against  Ambrose  J  ones  ^  for  a  contempt  in  ob-  J?«n^illnot 
structing  a  decree  of  this  Court,  of  which  motion  notice  joint  com? 
)iad  been  duly  given.  The  parties  had  been  joint  plain-  pUinsat  a- 
tiffs  in  a  suit  against  Thomas  Davis,  for  some  negroes  and  gainctanoth* 
their  profits  ;  and  had  obtained  a  decree  in  March,  1805,  ^^^^^'^^^ 
from  which  the  defendant  in  that  suit  had  appealed  :  in  note  thaa 
Jday  of  the  same  year,  the  appeal  was  withdrawn,  and  so  Ut  propor* 
much  of  the  decree  as  directed  an  account  of  the  profits,  *"**  of  •  de- 
was  set  aside.  No  process  was  ever  issued  to  enforce  the  ^^^^'  ' 
residue.  The  defendant  now  before  the  Court  was  said  to  Os  o?emil. 
have  received  to  his  ovm  use,  the  whole  of  the  profits  of  ipif  *}*«  ""h>- 
the  negroes,  and  to  have  refused  to  account  with  the  c2c"*©wrt!i 
pl^ntiff  in  this  motion,  for  his  proportion  thereof;  where-  were  direct- 
lore  it  was  alleged,  that  he  obstructed  the  execution  of  the  ed  to  be  tax- 
said  decree.  ed,  mchiding 

an  attomey's 
fee. 

By  the  Court*    This  case  presents  a  decree  for  the  ne* 

groes  only — there  is  no  decree  for  their  profits.     If  there 
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3  Superior  Court  of  Chancery  for  the  Mtchmond  Distritt. 

eE»TBMBBm»  had  been  such  a  decree  in  favour  of  the  plaintiffs  jotntlu^ 

1806.       then  a  payment  to  one  would  have  been  a  payment  to  both, 

^•^"■^^^^^    and,  if  in  full,  Davis  would  have  been  discharged,  but 

Jones        the  other  plaintiff  would  not,   in   consequence   diereof, 

Jones.       ^^^^  been  entided  to  an  attachment.     If  the  injury  does 

'       exist,  the  remedy  is  plain,  but  not  in  the  way  proposed. 

The  motion  must,  therefore,  be  overruled,  with  costs^  in* 

eluding  an  attomctfafec* 


*  4 

jjSaf.  "'^Parker  agaxmt  Pitts. 

A  motion  on  THIS  was  a  motion  for  an  award  of  execution  upon  a 
?  iKSla^"''  forthcoming  bond.  The  notice  had  been  given  to  a  pre- 
onfy^made  ceding  day  of  the  term ;  but  the  motion  was  not  then 
^m  the  day  to  made  ;  the  defendant  was  not  called  ;  nor  the  motion  en- 
which  the  tered  and  continued, 
notice  is  giv- 

deleodint  be      ^y  '^^  Court.    The  bar  will  be  pleased  to  take  notice, 
called*    and  that  although  this  kind  of  practice  has  obtained,  by  their 
*^tered^^^  Consent,  in  this  Court,  and  upon  that  ground  h^s  been 
^ntinued!'^    sanctioned  by  the  Court  of  Appeals,  yet,  should  the  pre- 
sent Judge  sit  here  at  the  next  term,  he  will  feel  it  his  duty 
no  longer  to  tolerate  a  practice  in  express  opposition  to.  a 
law  of  the  land* 


Menday^  BrowD  ogaiust  Brcnt. 

Sfe^$emUr2t  ^ 

It  is  not  ttsu.      THE  complainant  had  assumed,  on  account  of  a  certain 
rious»  upon  a  L.  Ashton^  to  pay  the  amount  due  on  a  mortgage  made  by 
J[^^^^"*J*^  one  Garrard^  to  the  defendant.     He  afterwards  paid  a 
take^a  bond  P^^,  and  gave  a  promissory  note  to  the  defendant  for  the 
or  note  for  balance,  consisting  of  the  principal  and^  interest  added  to- 
ttie   balance  gether.     Upon  that  note  a  judgment  at  law  was  obtained, 
ii^'interest!  ^^  ^^  relieved  against  which  the  present  suit  was  instituted, 
and   to    re-  and  an  injunction  awarded.     The  bill  stated,  that  when 
cove  interest  the  complainant  gave  his  note,  the  defendant  assured  him 
ernote.^"*^  that  the  said  Ashton  had  agreed  to  pay  him  compound 
interest,  and  that,  if  he  did  not  acknowledge  it  upon  ap* 
plication,  he,  the  defendant,  would  release  it ;  and  that 
the  said  Ashton^  upon  an  application  made  to  him,  had 
denied  that  he  ever  had  agreed  to  pay  the  defendant  more 
than  simple  interest.     The  defendant,  in  his  answer,  hav- 
ing denied  the  existence    of  the  particular  agreement 
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flMed  in  the  bill,  and  there  being  no  evidence  to  prove  ttPTEMBBB} 
the  same,  the  only  question  remaining  was,  whether  the        ^®^ 
transaction  was  usurious  or  not.  v^'v'^^i* 

By  the  Court.    The  application  at  present  is  for  a  disso*      Brown 
lotion  of  the  injunction.     It  is  not  usurious,  upon  a  sec-       Brent 
dement  of  accounts,  to  take  a  bond  or  note  for  the  balance  -i— ..— . 
due,  including  interest,  and  to  receive  interest  on  such 
%ond  or  note.     It  is  done  every  day  in  the  usual  course  §k  5 

of  business,  and  is  even  directed  by  law,  in  every  case 
where  a  forthcoming  bond  is  taken,  which  is  always  fov 
the  amount  of  the  execution,  including  interest,  if  any 
there  be,  and  bearing  a  farther  interest,  from  the  date 
thereof,  until  payment.  This  being  considered  by  the 
Court  as  the  established  law  of  the  land,  the  injunction 
must  be  dissolved. 


Guerrant  against  Fowler  and  Harris.  sefttu^*^^ 

THIS  suit  was  brought  to  set  aside  a  deed  for  land  in  A  person 

the  state  of  Kentucky,  obtained  by  the  defendants  from  the  ^^8  within 

-.     .  rr    f      /•        »••       1  1       rni       11  1     thc  coionion* 

plaintiff,  injjraug^  as  it  is  charged.     1  he  a^to.  was  made  ^gaith,  may 

to  Harris^  who  lives  in  Powhatan  county — the  other  de-  be  decreed 
fendant  lives  in  Kentucky.  The  defendants  appeared  and  to  execute  » 
filed  a  plea  in  abatement  to  the  jurisdiction  of  the  Court,  fo"\^JJ^^. 
because  the  land  conveyed  as  aforesaid  lies  within  the  state  in^  in  anoth- 
of  Kentucky.  -er  state,  or  to 

€anul  a  deed 

By  the  Court.    The  counsel  for  the  defendant  has  re-  \^^^  obtain- 
lied  upon  what  he  contends  to  be  the  true  exposition  of  the  ed  by/raudt 
statute  by  which  this  Court  was  established,  to  shew  that 
die  Legttlature  did  not  mean  to  allow  to  it  jurisdiction  in 
a  case  like  the  present.    The  words  of  the  act  are,  "  After 
^  answer  filed,  and  no  plea  in  abatement  to  the  jurisdic- 
**  tion  of  the  Court,  no  exception  for  want  of  jurisdiction 
**  shafl  ever  afterwards  be  made  ;   nor  shall  the   High 
**  Court  of  Chancery,  or  any  other  Court  ever  thereafter, 
^  delay  or  refuse  justice,  or  reverse  the  proceedings  for 
•*  want  of  jurisdiction,  except  in  cases  of  controversy,  re- 
*^  specting  lands  lying  without  the  jurisdiction  oi  such 
•*  Court,  and  also  of  infants  and  femes  covert.^^(a)     It  is  (a^Hev^Codt^ 
afleged  that  one  of  the  tascs  excepted  in  the  act,  being  ^^rAf **'  5J* 
Aatdf  landa  lying  without  the  jurisdiction  of  the  Court,  •«^^P-^ 
it  therefore  has  no  jurisdiction  in  the  present  case.     But 
the  Court  is  of  opinion  that,  by  a  sound  exposition  of  the 
act;  it  eataiot  be  brought  to  bear  upon  the  question  ;  be- 
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nprmuwuh  cause  the  cases  m  the  exception  are  not  affected  by  anjr 
180&        thing  in  the  act ;  and)  therefore,  the  law  as  to  these  cases 
^^^'^^""^^    stands  as  it  was  before  it  passed*    This  Court,  then,  not 
Oaerrmt     feeing  deprived  of  jurisdiction  in  the  case  before  it,  by  a 
Fowler  and   ^^  construction  of  ^e  act,  will  proceed  to  examine  boiT 
Hanrisr      far  it  may  have  jurisdiction,  upon  general  principles. 
'  *In  the  case  of  Farky  v.  Shtppen^^a)  determined  in  this 

W  Sj«  Court,  in  March^  1794,  and  reported  by  the  venerable 
JMthnt  **8®  ^^^  ^^^"  presided,  this  question  airose,  whether  % 
135.  '  Court  of  Equity  in  this  commonwealth  could  decree  the 
^  6  defendants,  who  were  "i^thin  its  jurisdiction,  to  convey  to 

the  plaintiifs  land  lying  in  the  state  of  North-Carolina» 
The  Court  then  determined  that  its  power  was  general, 
over  all  persons  subject  to  its  jurisdiction  within  the  com- 
monwealth, and  those  acts  which,  in  that  case,  they  might 
be  decreed  to  perform,  must  be  such  as,  if  performed  in 
North-Carolinay  would  be  effectual ;  that  a  deed  of  bar- 
gain and  sale  executed  here^  to  convey  lands  thercy  would 
be  as  effectual  as  if  etecuted  there  ;  that,  although  the 
Court  could  not,  in  execution  of  its  decree,  award  a  writ 
of  sequestration  against  the  lands  lying  in  that  state,  yet 
it  might  award  an  attachment  for  contempt  in  refusing  to 
perform  the  decree  ;  and  that  it  was  no  objection  to  the 
jurisdiction  of  the  Court,  to  say  that  the  cleiendants,  after 
they  had  been  cited  to  appear,  might  remove,  so  as  to 
prevent  the  process  of  attachment  from  having  its  effect. 
The  Court  now  approving  the  principles  of  that  deci- 
sion, perceive  no  reason  why,  if  a  person  living  here  msy 
be  decreed  to  execute  a  deed  of  conveyance  for  lands 
lyiag  within  another  State,  such  person  may  not  be  decreed 
to  cancel  a  deed  obtained  here,  byfraudy  for  lands  lyings 
in  Kentuciyy  should  the  case  be  made  out. 

The  distinction  is  clearly  this ;  that  where  the  decree 
is  to  affect  the  lands  directly,  as  in  the  case  of  a  suit 
brought,  in  this  Court,  to  divide  lands  in  another  sute, 
there  the  Court  would  not  have  jurisdiction,  although  the 
parties  live  here,  because  its  process  could  not  be  ef- 
fectual ;  and,  in  a  case  like  that,  an  exception  to  its  juris- 
diction might  be  taken  on  the  final  hearing  of  the  cause, 
where  the  fact  should  appear  upon  the  face  of  the  proceed- 
ings, though  no  plea  to  the  jurisdiction  should  have  beei^ 
put  in.  But  where  the  decree  is  to  affect  only  the  persons- 
of  the  defendants,  in  order  to  a  complete  execution  of  ir,. 
if  the  plaintiff  succeeds,  (which  is  the  presefit  case,)  it  is, 
clearly  held  to  be  the  settled  law  of  the  Court,  th^t  juris«^ 
diction  thereof  may  be  entertained*  Lord  Crar^iQWn  vv 
(6)Sr<f#.jun.  yohn8ton^(Ji)  is  considered  as  clear  autliority  on  this  sub-, 

r^'  *"ixrr  J^^^'     "^^  P^^^  ^^  ^^  defendants  must  be  overruled,  and 
''•jun-      •  jj^gy  J^J^g^  ijg  ordered  to  answer. 
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nVTEMBBSt 

•ldO«. 

♦Byrne  against  Lyl^  Tuemhy, 

SEVERAL  itsues  were,  by  a  former  order  in  this  whcnnotno- 
tanse,  directed  to  be  tried  at  law,  and  the  cause^  regu-  tion  is  made 
hrhf^  a»  Tuaa  ntpposed^  brought  on  the  Court-docket,  al'ier  ^    dittoWo 
a  niotioQ  to  dissolve  the  injunction  had  been  overruled  ;  J?^  until  ^ 
and  now,  a  motion  to  set  aside  the  order  directing  those  cau«e  it  re- 
issues, upon  the^  ground  that  they  should  net  originally  RuUrly    let 
bav«  been  directed,  and  to  dissolve  the  injunction,  (as  the      y^^^^'rt* 
.  Coun  had  done  in  the  case  of  f W#  v.  Mag€€^  being  made ;  docket,    xYm 
the  Court,  upon  mature  consideration,  directed  the  order  bearin|i^  shall 
to  be  set  aside  and  the  injunction  dissolved  :  upon  which  then  be  flnai 
the  i^ntiff 's  counsel  said,  it  was  the  course  of  the  Court, 
io  ah  cases,  where  a  motion  was  nuide  to  dissolve  an  in- 
jtmction,  and  the  cause  stood  oh  the  Court-docket,  to  con- 
sider it  as  a  final  hearing,  and  therefore  hoped  in  this  case 
the  decree  would  be  final.     The  bill  was  accordingly  dis- 
missedy    from  which  decree  an  appeal  was   asked  and 
granted.     But,  some  doubts  being  stated  as  to  the  prac- 
tice, the  Court  declared  the  rule  to  be,  that  in  all  cases 
where  an  injunction  has  been  granted,   and  no  motion 
made  to  dissolve,  until  the  cause  is  regularly  Htfor  hear- 
ing on  the  Court'dockeiy  the  hearing  shall  then  be  final. 
Upon  this  being  stated  by  the  Court,  as  the  rule  of  practice 
in  future,  the  counsel  for  the  defendant  shewed,  to  the 
satisfaction  of  the  Court,  that  this  cause  had  been  irregu- 
larly brought  on  the  Court-docket,  which  the  clerk  said 
was  the  fact*     The  order  for  dismissing  the  bill  was,  there- 
fore, set  aside,  and  the  injunction  only  dissolved.     The 
pbumiflr's  counsel  then  prayed  an  appeal,  which  was  de- 
nied. 

^^"^  ^  8 

Badford^s  Executors  against  Innes's  Executrix,     sju^hs. 

THIS  was  a  motion  to  dissolve  an  injunction  granted  A  motion  to 
in  November  J  1804,  to  stay  proceedings  on  a  judgment  of  ?J?^'^  "* 
Henrico  County  Court,  obtained  upon  a  bond  executed  by  J^/^t  i^ver 
^JVUliam  Radford  to  James  Innes.  The  bill  stated  that  to  be  conti- 
the  bond  was  given  for  the  purchase  money  of  a  tract  of  ^«^»  unlets 
land  in  the  state  of  Ohio  ;  that,  in  consequence  of  the  in-  ^grea^ 

The  Court  of  Chancerv  is  always  open  to  reinstate,  as  well  as  to  grant  an  in(unction. 
The  complainant  shoold  always  be  ready  to  prove  the  alle|pitionf  ia  bis  b  ill  of  in* 
junction,  even  before  an  answer  is  lUed. 
Vol.  1.  C 
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•ssF-ncMBBX)  terference  of  surveys  made  on  behalf  of  other  persons 
1806.  prior  to  that  of  Innes^  it  appeared  that  the  estate  of  Sad" 
Jirdj  the  testator  of  the  complainants,  would  lose  173 
acres,  part  of  the  tract  which  he  had  bought.  As  pre- 
sumptive evidence  of  this,  the  complainants  exhibited  a 
plat  and  certificate  of  survey,  signed  by  a  surveyor  in  the 
state  of  Ohio,  and  found  among  the  papers  of  WiiBam 
Radford,  but  which  was  not  duly  authenticated.  The  an^ 
swer  (which  was  filed  in  March,  1806)  denied  the  allegi^ 
ttotts  in  thoblll,  and  demanded  proof  of  their  truth* 

The  Attorney  General  znd  Munford,  (or  iht  complain- 
ants, moved  for  a  continuance,  alleging  that  they  could^ 
at  the  next  term,  be  prepared  to  shew  that  the  allegations 
in  die  bill  were  true,  by  evidence  which  they  could  pro- 
-cure  from  the  state  of  Ohio,  but  had  hitherto  been  pre^ 
Tented  from  obtaining,  by  the  great  distance  of  the  resi- 
dence of  the  complainants  fi-om  that  state,  and  the  difficulty 
of  having  such  subjects,  as  taking  testimony  so  far  off,  at- 
tended to. 

Copland,  on  the  other  side,  contended  that  a  continuance 
ought  not  to  be  granted,  it  being  inconsistent  whh  the 
practice  of  Ate  Court :  and  because  the  injunction  had  been 
awarded  nearly  two  years,  during  which  time  the  com- 
plainants might  have  availed  themselves  of  any  testimony 
deemed  essential  in  their  cause. 

In  teply,  it  was  said  that  the  answer  had  been  laiely 
filed,  and  thtft,  until  then,  the  complainsEins  were  not  in- 
armed of  the  points  intended  to  be  controverted. 

By  the  Courts  The  reasons  assigned  for  a  continuance 
are  not  sufficient  to  induce  the  Court  to  depart  from  the 
general  rule  ;  and  that  is,  ne^er  to  continue  a  motion  for 
the  dissolution  of  an  injunction,  unless  from  some  very 
great  necessity,  because  the  Court  is  always  open  to  grant, 
and,  of  course,  to  reinstate  an  injunction,  whenever  it 
shall  appear  proper  to  do  so,  and  because  too  the  plaintiff 
should  always  be  ready  to  prove  his  bill.  The  injunction 
must  be  dissolved. 


Digitized  by 


Google 


Jh  tie  Thirty -Jint  Year  <f  l&r  tHommmrmtehh.  *9 

♦Calloway  and  Steptoe  against  Tate.  v^'>^>^ 

September  2Z. 

THIS  cause,  originally  instituted  in  the  Court  of  Campr  

if0  County,  lor  a  settlement  of  the  mercantile  accounts  oi  When  part- 
Taie  C#  Co.  in  which  the  complainants  were  partners,  was  »*»^  ^ 
fenoved  to  this  Court  by  certhrttrij  awarded  on  the  ap-  ^*J^d  to  a 
pBcatlOB  of  the  defendant*  commisslon- 

Thc  firm  was  constituted  without  any  written  agree-  «*,  the  Court 
ment,  w  articles  of  copartnery.  The  complainants  ai-  ^i|^  ^ 
leged  Aat  the  copartnership  commenced  in  1791  ;  the  dc-  produce  b«- 
feidant  contended,  that  although  he  had  assumed  the  style  fore  bim  utj 
of  Tate  ^  Co.  so  early  as  ir91,  for  the  purpose  of  giving  ^"^1^ 
him  a  credit,  yet  no  partnership  existed  till  1 794.  On  this  m^reUtc^p 
point,  it  was  understood,  there  was  a  contrariety  of  evi-  the  ptrtncp- 
deuce,  aH  of  which  had  not  been  taken.  8bq>,  but  wiU 

direct     ^  the 

Randotpk  and  Wirt^  for  the  complainants,  moved  for  an  er  to  dbre- 
order  of  reference  of  the  accounts  to  a  commissioner,  with  gird  such 
kistiticiions  to  commence  with  the  accounts  of  lf9!,  and  P^^^  JJjT 
that  the  defendant  produce  to  the  commissioner,  aU  the  pri^ateairairs 
books  of  Cideb  Tate&  Co.  from  that  period.  They  were  of  either  par* 
prepared,  they  said,  to  shew  that  the  copartnership  «om-  'r 
meiiced  at  that  time  ;  and  that  all  the  steps  taken  by  the 
de^dant  in  the  Court  below  were  calculated  ifor  delay. 

Wickham  and  Call^  for  the  defendant,  opposed  the  «io- 
tion,  on  principle.  No  delay,  they  assured  the  Court, 
was  desired  by  the  defendant ;  but  before  an  account  was 
directed,  with  special  instructions^  it  was  necessary  that 
the  €act  on  whidi  the  parties  were  at  issue,  with  respect  to 
the  commencement  of  the  copartnership,  should  be  de- 
cided by  die  Court,  on  evidence,  all  of  which  had  not  come 
io ;  though  they  were  authorised  to  say,  enough  would 
am>ear  among  the  papers  to  ascertain  that  the  copartner- 
ship did  not  commence  till  1T94.  The  course  of  the 
Cowt,  they  said,  is  to  order  a  general  reference  of  ac- 
counts, at  any  stage  of  the  cause,  after  bill  and  answer, 
vriien  it  may  appear  necessary  to  a  final  decree  ;  but  an 
order,  with  special  directions ^  is  never  made,  except  when 
the  cause  is  ready  for  hearing,  and  then  not  without  notice 
to  Ae  adverse  party  of  the  intended  application.  Nor  will 
the  Court  ever  order  particular  books  and  papers  to  be  pro- 
duced to  a  commissioner,  till  it  shall  appear  froip  the  evi- 
dence, *that  they  relate  to  the  copartnership,  which  is  the  #  IQ 
si^ectof  controversy,  and  are  not  the  mere  private  books 


Digitized  by 


Google 


10  Superior  Court  of  Chancy  for  theiPUchmondDlHrict. 

sEFTEMBER,  End  papcTs  of  the  party.     In  the  case  of  Morris  v.  Akx' 

1806.        ander^  a  motion  was  often  repeated  to  compel  a  production 

^-^'^^^^^    of  the  books  of  "  iViUiam  Akxander  6f  Co."  birt,  on  the 

C^way  fc   suggestion  ef  the  defendant  that  they  contalhed  his  own 

^y^     private  accounts  also,  it  was  as  often  resisted  by  the  Courts 

Tate.       And  the  Judge  holding  the  principle  sacred,  that  a  man'ft 

■  «i        J   private  accounts  could  not,  without  his  own  constent^  be 

submitted  to  the  inspection  of  any  person  whatever,  would 

nevec  go  further  than  to  order  that  the  books  which  weve 

opened  by  Aleximder^  as  the  factor  of  Morris^  should  be 

protlused  to  the  commissioner,  with  this  express  re9enra* 

tion,  that  he  should  not  inspect  any  of  the  private  accounts 

of  Akxander  contained  therein,  unless  they  were  pardcu- 

larly  referred  to  in  $Qme  qf  the  partnership  acQounts« 

jBy  (he  CourU  To  determine  now  the  time  at  which  the 
copartnership  commenced  would  be  to  decide  prcmaturefy 
one  of  the  principal  questions  in  this  cause.  But  the  Court 
has  no  objection  to  order  the  account  to  be  taken  frpm 
such  period  of  time  as  either  party  may  require  ;  and  at 
the  bool^s  l^ept  by  the  defendsmt  between  1791  aiid  1794, 
were  in  the  name  of  Caleb  Tate  CsP  Co.  in  which  several 
entries  appes^r,  charging  the  complainanu  ii^liyidually 
with  a  proportion  pf  the  expenses  of  the  firm,  those  books' 
must  be  produced  to  the  commissioner  ;  with  this  restric- 
tion, if  desired  by  the  defendant^  counsel,  that  he  shall 
take  no  notice  of  any  entry  which  relates  to  the  n(iere  prir 
rate  affairs  of  the  defendant 


ScptmUrh.  Bachcldor  against  Elliott's  Adniinistrator  and  others. 

ditlor V  ^^  THE  bill  in  this  case  was  exhibited  against  the  de- 

•ondeceased  Pendant  and  his  securities  for  the  administration  of  his 

hat  a  remedy  intestate's  estate  to  recover  the  amount  of  an  account  for 

againtt    bit  carpenter's  work  done  by  the  plaintiff  for  the  said  intestate, 
adminisuiu  "^  ^"  hb  life-time.     It  charged  the  administrator,  among 

tor  at  ami'  Other  things,  with  making  a  partial  inventory  and  appraise- 

mou  Imo,  be  ment  of  the  assets,  without  returning  any  account  of  soles; 

^f^^^  *"  and  alleged  that  the  goods  appraised  were  sold  at  an  under 

esuSoisL  bij  ^^lue,  and  purchased  by  the  family  of  the  inteetate  ^  aad 

demaad.  that  the  administrator  pretended  he  had  fully  administered 

The  securities  for  an  executor  or  administrator  cannot  be  sued  in  equity  until  a 
devastavit  is  fixed  upon  tbe  principal,  in  a  previous  suit  against  hiniy  except  irf  cases 
wheve,  from  some  inevitable  netettity,  a  creditor  is  obliged  to  come  intoequity,  in  thm 
first  instance,  iffaiost  the  principal'^  and  tbeo,  to  prevent  a  circuity  of  actioiis«  the 
securities  should  be  made  parties. 
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on  Ae  assets.    It  therefore  prajred  that  an  account  ^ight  tivTBUBmBy 
-be  taken  of  the  administration  of  the  defendant  before  a        ^^06. 
commissioner  of  this  Court,  and  that,  in  case  he  should    ^•^^'^'^^^ 
£sul  to  pay  the  sum  which  might  finally  be  decreed  against    Btchcldor 
him^  his  securities,  the  other  defendants  might  be  com-  £]Uq^^  j^^. 
pelled  t6  do  it  for  him.     To  this  bill  there  was  a  |dea  to    min'r,  &c. 
the  JBrisdiction  of  the  Court,  stating  that  the  claim  was   — — — * 
•cogmzable  oniy  in  a  Court  of  common  law ;  and  the  ad- 
aninistrator  by  way  of  answert  also  stated,  that  he  had 
anade  out  and  returned  an  inventory  ;  that  the  estate  was 
&irly  and  publicly  sold ;  and  that  he  and  his  brother  were 
die  buyers ;  that  he  had  fully  administered  the  assets,  and 
diat,  for  want  of  assets,  debts  of  a  superior  dignity  were 
still  due.    The  Court  heretofore  overruled  the  plea,  and 
directed  one  of  the  commissioners  to  take  an  account  of 
the  administrMon ;  and  also  directed  an  issue  at  law,  to 
ascertain  how  much  money  was  due  from  the  intestate  to 
the  complainant.    The  verdict  of  the  jury  thereupon  was 
certified,  and  the  cause  now  came  on  to  be  -finally  heard. 

By  the  Court.  There  is  nothing  in  this  case  which 
made  it  necessary  for  the  plaintiff  to  bring  his  suit,  in  the 
first  instance,  in  this  Court.  It  is  a  common  case  of  an 
account  for  work  and  labour,  upon  which  the  remedy,  at 
law^  is-plainhr  pointed  out.  Upon  a  recovery  there,  and 
the  return  of  an  execution,  no  effects^  the  plaintiff  mieht 
have  proceeded  on,  for  u  devastaoitj  or  have  brought  his 
suit  in  equity,  for  a  discovery  of  assets,  as  the  case  might 
be ;  but  he  has  thought  proper  to  begin  in  this  Court,  1.  To 
€^taUish  his  demand  J  2.  For  an  account  of  assets  ;  3.  To  be 
paid  by  the  administrator ;  and,  4.  If  he  should  fail,  then 
to  be  paid  by  the  other  defendants^  who  are  the  securities 
for  the  administration. 

Thb  is  not  the  usual  mode  of  proceeding — ^for,  if,  in 
this  case^  the  Court  can  entertain  jurisdiction,  there  cannot 
be  any  cause  that  may  not  be  brought  in  this  Court,  if  it 
be  ag^nst  an  executor  or  administrator.  The  Court 
deurly  understands  the  law  to  be,  that,  before  a  security 
for  an  executor  or  administrator  can  be  sued  at  lawj  a  de- 
vastavit must  be  fixed  upon  the  principal ;(t)  and,  if  this  be 
die  pise  at  law,  why  the  same  rule  should  not  apply  in  this 
Courts  will  not  now  be  determined,  as  it  is  not  necessary ; 
but  certainly  there  are  cases  where,  from  some  inevitabie 
necessity^  a  creditor  may  be  obliged  to  come  into  this 


(1)  See  note  to  Turner  and  others  v.  Chinn*i  executors,  pott,  p.  54. 
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wvTKMBBm)  Court,  in  the  first  instance,  n^aituitthi  principal^  wndthtn^ 

1806.       to  prevent  a  c'n^coity  of  actions^  the  securities  shottU  be 

^'^"'^"^'^    maide  parties  j  but  thU  it  not  one  of  thenu 

a»chaldor        #The  authorities  which  have  been  cited  to  prove  that  the 

niott^f  Ad*  t^^^  has  jarbdiction,  donot  tpply*    They  were  all  cases 

mm'r,  kc    of  Iqgateea  suing  for  their  i^uciea^  and  asking  a  discovery 

■  of  assets*    Those  were  proper  subjects  for  a  Court  (mE 

^  12  Equity;  but  the  claim  in  this  case  is  not;  for  atthoij^it 

be  a  good  general  rule,  that  when  a  Court  of  Equity  has 

jurisdiction  tgt  part,  it  will  entertain  it  for  the  whole,  yee 

a  party  iriU  not  be  allowed  merely  to  suggest  <sl  tRacovernf^ 

or  <7n  account^  in  his  bill,  to  give  the  Cotirt  jurisdiction,  im 

order  to  deprive  the  other  party  of  a  trial  at  law,  unless  it 

ahould  appear  indispenaaUe  to  the  justice  of  his  case ;  but 

this  does  not  appear  in  the  case  now  under  consideration  ; 

on  the  contrary,  it  dearly  appears  that  a  discovery  and  an 

account  of  assets  have  been  suggested  as  neces«iry,  en 

purpose  to  avoid  the  proper  Court. 

The  orders  mad^  in  tkb  camse,  b  May  terrn,  1105, 
must  be  set  aside,  the  plea  allowed,  and  the  bill  dismissed 
with  costs. 


Thtrtdt^,  ABderson  Hgaimt  Anderson  and  others. 

Aftsradeci-  AFTER  the -decision  by  the  CouTt  of  Appeds,  in  the 
sioD  by  tlie  Cite  of  'fineley  v.  AndersM  «nd  ocbetis,  repotted  in  d 
Court  of  Ap.  CkiUj  929*  (the  cause  having  been  remanded  to  the  Coutt 
^*^n  '^'a  ^  Chancery,  and  sst  account  directed  to  be  taken  by  a 
MoU  "to  the  commissioner,  according  «o  the  principles  established  bf 
Court  of  die  Court  of  Appeoh  ^--Mrhich,  among  other  provisions. 
Chancery,  directed  **  that  the  remaining  funds,  if  any,  should  be 
mj^r  ^9^'  **  distributed  pro  rata,  among  the  several  creditors  who 
mitted.  *^  had  no  lien  tipon  the  lands,'*)  Matthew  Anderwn  and 

JameB  Delbney  filed  their  bills,  statinig  that  the^  had 
In  Uie  dis-  |,^^  always  ready  so  contribute  to  the  expense  of  the  suit, 
tnbution    a-        •  •.l'^j-j  •   ^'^     ^t  •  a     *      •  % 

mong  credi-  ^^  P^ *png  to  be  admit^  to  come  into  a  dlvtdend  'With 

tors  of  the  the  rest  of  the  creditor^  The  cafnse  now  came  on  to  be 
pro|)erty  of  heard  with  resplect  to  them,  and  upon  the  report  of  the 
Sbtoir  who  commissioner,  to  which  t*^  following  exceptions  were 
V  living,    a  taken  ;  1.  Because  abdance  due  under  a  decree  of  this 

creditor  vrho 

has  a  lien  on  9nfp€tific  fimdy  and  iias  obtained  m  deoree  aeainet  that  fund,  wUidi  provei 
insufficient,  does  not  thereby  Acquire  any  lien  more  than  he  had  before,  upon  the 
general  fund. 

Interest  on  the  respective  claims  allowed  only  to  6ie  time  when  the  proceeds  of  the 
ss)e  of  lands  came  into  the  hands  pf  comng^uisioners. 
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Cowt  to  ifil&tmfi0n^9  tnmcesiod  bdm  aHowod^  tht  «pe»>  sb 
idfic  6amd  for  the  paymcat  tbertai  being  tsbsasted  $  aad»       ^^ 
^  Because  interest  cm  the  gereral  daims  was  cakulatod    ^"^^^"^^^^ 
cq)  to  chelate  of  the  report ;  the  fundhchig  uunfficiem  to     AadeMOQ 
fay  all  ^  ccediters,  and  morea^rer  unproductive  of  co«*-  Aoderaoa  It 
tiauiiig)irQ£ta  smoe  it  was  sold.  ■ 


JSy  ike  CourU  The  daiaas  lof  Matthew  Anderson  aad 
James  Dainty  are  to  be  odmkted,  in  like  nanaer  at  M 
*they  had  been  exhibited  before  the  appeal  in  this  case.  ^  13 

The  claim  of  Williamson*s  trustees  should  hold  the  same 
rank  as  if  no  decree  &r  the  anoust  thereof  had  been 
rendered  ; — ^fer  no  liru  oo  thtgeutral  £und  could  be  estar 
hlished  in  its  £airoiir,  by  the  circumstance  that  the  ^jKCtfic 
fond  for  the  payiBent  tiiereof  under  the  said  decree  ^ 
foreoiosttife.  l»d  betao  exhausted*  interest  oa  the  r^ 
apective  clataks  ought  aot  to  be  aHowed  bej^ond  the  period 
«hcn  the  proceeds  of  the  sale  of  the  lands  in  the  proceed- 
ingi  mentioBod  came  into  the  hands  of  the  coaaaiissiooem 
who  aoldtheaa. 

The  report^  therefore,  must  be  vecoaimitted,  that  it 
mxf  be  reibrBMd  according  to  this  apimoap 


M'Call  agmmi  Graham  and  BealH.  Saturday, 

StptcmbtrTt- 

TII£  defendants  obtained  a  decree  in  the  County  Court  Whei«  ade- 
of  Richmond  against  the  ODin{Aaffiant,  upon  a  second  creehasbeea 
-iperdict  found  on  the  common  teur  side  of  daat  Court,  in  a  I^f"?!^^ 
suit  in  Chancery,  brought,  under  the  peculiar  circum-  Appeals,  a 
stances  of  the  case,  to  recover  the  mesne  profits  of  an  biUof  reriew 
estaleio  which  they  were  entitJed,  and  which  had  been  in  f^*^^"!^*** 
/Ac  possession  of  the  grandfadier  of  ^Ac  present  co'f^l^ain-v  J^J^J^^^^J 
mrt  for  many  years.  The  decree  was  for  the  sum  of  BISL  any  errors  oa 
^.  Sd*  An  appealwas  taken  to  this  Court,  and  the  decree  the  face  af 
affim^d.  Upon  an  appeal  to  the  Court  of  Appeals,  the  ^^'^^ 
decree  <^  this  Comt  was  affirmed  ;  which  decree  of  af-  ^^  ^  matter 
imance  was -entered  in  this  Court.  be  produced. 

The  oomplainasit,  at  March  term  last,  obtained  leave  of  ^chwatun^ 
Ihe  Court  to  file  her  WB  of  review,  in  which  she  states,  T^  ^J^ 
among  odier  things,  1«  The  errors  which  ^e  supposes  ing,   at   the 

thne  if  the 
4t»*»,  ihisCottCt  tf\$ji,  amd,  if  the  ^tadsnoe  wanrpata  it,  ou^t  to  grant  auch  bill  of 
Teview. 

Where  an  issue  is  directed  by  the  Court  of  Chanaeiy  to  be  tried  at  law,  any  papers 
^nff  be-vead  attha  trial  of  suah  iatue,  whtch^werc  T«»d  upon  tiie  hearing  of  th* 
liUMMiy  eratAlbrmerirtal. 
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tKVTBxissf  appear  upon  the  fsree  of  the  proceedkigs ;  2.  That  the  de- 

1806.       positions  read  at  law  upon  the  trial  of  the  issue,  "wiere  not 

^^"""^^^^^    with  her  consent  or  that  of  her  counsel ;  and,  d^That  the 

M*C^      evidence  now  produced  has  come  to  her  knowledge  aince 

Gishsm  and  ^  ^^^  ^^  ^^  ^^  ^^  ^^^^^  ^^  ^^  Coun^  Courts  and  of 

BeslL       which  she  was  not  then  informed ;  which  reasons  ahe  air 

I  leged  were  sufficient  for  this  Court  to  reverse  the  former 

decree.    The  Court,  upon  receiving  the  bill  of  review^ 

awarded  a  supersedeas ;  and  now  a  motion  tuas  made  for 

its  dischai^ge. 

*  14  *^y  ^  Court.    So  much  of  the  bill  of  review  as  seeks 

a  reversal  of  the  decree,  for  the  errors  complained  of  in 
the  proceedings  which  have  been  before  the  Court  of  Ap- 
peals^ this  Court  must  reject ;  because  it  has  no  power  to 
revise  the  decisions  of  that  Court ;  neither  ought  tt  to  have 
any  such  power,  for  it  would  Ic^  to  endless  litigation* 
If  there  was  any  doubt  about  it,  the  case  of  White  v.  A^ 

(d)  2Cali,    iinsony(a)  would  be  clear  authoriQr  against  it :  but  it  is 

373.  one   of  those  cases  which  admit  of  no   doubt :   and  if, 

when  the  bill,  was  offered,  it  had  been  sent  to  a  master, 
with  orders  to  strike  out  all  impertinent  matter,  the  little 
that  would  have  remained  would  clearly  have  shewn  that 
it  ought  not  to  have  been  received.  The  affidavits  of 
X  yames  Wfbb  and  Joseph  J.  Munroej  are  relied  upon  to 

•hew  thi^t  the  depositions  read  upon  the  trial  of  the  issue 
at  law,  were  not  read  by  their  consent  as  counsel  for  the 
present  complainant ;  and  the  affidavit  of  Francis  T. 
Brooke  is  also  relied  on  to  shew,  that  he  has  no  recollec- 
tion of  having  given  his  consent,  at  the  time,  when  he  was 
counsel,  previous  to  the  last  trisU,  but  is  pretty  certain  he 
did  not.  But  it  is  not  at  all  material  whether  those  gen- 
tlemen  did  give  their  consent,  or  not,  since  it  appears, 
*  from  the  testimony  of  John  Monroe^  stated  in  the  record* 
and  which  is  not  denied  at  this  time  by  any  evidence  be- 
fore us,  that  those  depositions  had  been  read  on  a  forqa^ 
trial,  and,  therefore,  the  Court  thinks  that  they  should 
have  been  read  on  the  trial  at  which  they  were  objected 
to.  An4  this  for  another  reason.  The  law  is,  that,  in 
Chancery  cases  in  the  County  Courts,  the  same  shall  conform 
to  the  practice  of  the  high  Court  of  Chancery  in  like 

mSe9.Co(ie,  casts  ;(b)  and  a  rule  then  existing  of  the  high  Court  of 
^fio  ^^*  Chancery,  authorised  the  reading  upon  the  trial  of  an 

ft^t  69.  p.  1^^  ^f  ^y  papers  which  had  been  read  upon  the  hearing 
of  the  cause  ;  and  therefore  the  case,  as  it  stood  before 
the  County  Court  of  Stchmond^  being,  \mder  the  above 
recited  act,  within  the  rule  of  a  like  case  in  the  high  Court 
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«f  Chaftceiy,  was  yop»ri^.  mlMnittcd  to  the  j  nry  upon  the  9Mwm«m 
evidence  objeeted  to.    But,  if  it  was  necessary  for  the        ^^^• 
C^wrt  to  rest  the  decisioii  o£  this  part  of  the  cause  upon     v^'^'^-Nyi' 
the  comparison  of  testimony,  it  is  believed  it  might  be       M'CaU 
shewn  without  difficulty,  that  the  testimony  mw  offered  gwUmw*  aid 
dott  not  conflict  with  that  whieh  was  given  by  John       BealL 
Monroe^  on  the  trial.     The  rest  of  the  testhnony  relates  ■  ■ 

to  the  land,  the  injury  done  to  which  was  the  subject  of  the 
▼erdid,  which  produced  the  decree  *now  sought  to  be  re-  ^15 

versed.     And  the  question,  upon  this  evidence,  is,  should 
k  vary  the  verdict  I 

The  rale  is,  that  a  bill  of  review  may  be  brought  upon 
error  of  law  appearing  in  the  body  of  the  decree  itself,  or 
iqxm  discovery  of  n^w  matter*     Under  the  former  part 
of  this  rule,  for  reasons  already  assigned,  this  Court  is 
cleariy  without  any  power  to  act  upon  the  subject ;  but, 
under  the  latter  part  of  the  rule,  it  may ;  axul,  if  the  evi- 
dence will  warrant  it,  should  act*(  1 )    But  bow  has  the  com-- 
plainant  brought  herself  within  the  rule  upon  discovery  of 
new  matter ;  which  will  not  be  sufficient,  unless  it  shall 
satisfactorily  appear,  that  such  new  matter  could  not  be 
produced  or  used  by  the  party  claiming  tJMt  benefit  of  it, 
at  the  time  when  the  decree  was  made  1(a)    For,  if  the  (<>)  MitffdU 
testimony  now  produced  to  shew  new  matter  could  have  ^<'^^i'»7B, 
been  produced  when  the  decree  in  the  County  Court  was 
entered,  the  party  by  whom  it  is  now  introduced  shall  not 
have  the  benefit  of  it,  because  such  conduct  would  tend 
to  occasion  endless  litigation  also ;  and  because,  too,  no 
one  shall  avail  himself  of  his  own  negligence.     The  Court 
Is  clearly  of  opinion,  that  the  evidence  now  offered  ought 
not  to  vary  the  former  decree,  entered  upon  the  verdict 
of  the  jury  who  tried  the  issue  directed  at  law  :     1.  Be- 
cause it  is  not  produced  within  the  rule  as  laid  down  ;  for 
the  same  or  similar  evidence  must  have  been  in  the  know- 
ledge of  the  party  then  ;  and,  if  such  evidence  might  then 
have  been  used,  that  which  is  now  introduced  is  not  such 
as  discloses  new  matter ;  and,  2.  If  it  had  been  properly 

Eroduced,  being  nevertheless  insufficient,  it  should  not 
ave  the  effect  contended  for.  In  any  view,  therefore, 
which  this  Court  can  take  of  the  cause,  it  is  clearly  of 
opinion,  that,-  as  the  bill  of  review  ought  not  to  have 
been  received,  the  supersedeas  ought  now  to  be  dis- 
charged. 


(1)  St^poft,  253.  Bo^r,  &c  v.  Xcw^ 
Vol.  L  D 
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Ft^om  ^s  cfeeiMoii  the  cmnpfaimatit,  bjr  Mn  Warden^ 
her  counsel,  prayed  an  appeal,  under  the  act  eidargmg  «b# 
right  of  appeals  tn  certain  <;as«ft,(tf)  which  the  Oourt  te* 
fused. 

I 
(a)    .Sev.  Cbi^,  vot  |.  c  2^3.  p.  375— See  also  i2r^  £b<^  tbL  t« 
c  103.  sect  d-  p*  129.  where  the  powers  of  g^ranting  appeals  from  iiH 
terlocutory  decrees  is  confined  to  those  cases  in  which  it  may  be  neces- 
sary to  preTSfit  a  change  of  property. 


Septem6er30.  Wiboit  agatmt  Wilson^s  Administrators  and  others. 
*  16 

Pxccutors  THE  pomphinant,  living  in  Great  Britain,  by  his  biO^ 

SSjre"*!!™*!  *^^«^  himself  to  be  a  considerable  creditor  of  the  intes^ 
ing  given  sc- tatc  of  two  of  the  defendants.  The  intestate  lived  and 
cunty  for  ^ied  in  the  Distric;t  of  Columhtay  and  administration  of 
•^^tion"are  ****  8^^^  *°^  chattels  in  that  District  was  granted  to  twd 
not  to  be  i^  of  the  defendants,  who  also  reside  there%  Admimstra-i 
qmredtogive  tion  of  the  goods  and  chattels  of  the  intestate  being  iti 
security,  on  this  commonwealth,  was  also  granted  to  the  same  de^ 
SSJ^aDl  fcndw^  *«  one  o*"  A«  County  Courts  in  Virgima.  Sondiy 
peali,  write  debts  due  to  the  intestate,  some  in  the  IMstriet  of  Ccium-^ 
of  error  or  Wa,  and  others  in  this  commonwealth,  were  attached  it| 
stiperscdeas.  ^he  hands  of  the  other  defendants,  to  satisfy  the  com^n^ 
Where  de|>te  anfs  demand- 
due  to  a  per- 

!^1^t!Std      '^•'*  defendante,  (he  administrators,  having  filed  thdr 
bjrhiscredi.  wawers,  now  9>oved  to  discharge  the  attachment  against 
tor,  in  Chan-  the  Other  defendants,  without  security  ; 
ctry,  hU  ex-  ' 

X^Mst^  ^^y  Upon  the  ground  that  suits  for  the  same  matters  arid 
tors  may  ap-  ^irogs  are  brought  and  now  depending  in  the  District  of 
pear  .file  their  Columbia; 

answers,  and 

till!hy«t4^.  .  2.  That  part  of  the  debts  attached  afe  due  in  CohmKa 
charged,  on  iTom  persons  residing  there,  and  therefore  the  attachments 
their  jnoqon,  should  be  discharged  as  to  those  debts,  the  debtors  ntf* 
K  ^cuSy.  ^'^8f  amenable  to  the  process  of  this  Court ;  and, 

3.  That  as  administrators  they  have  already  given  se- 
curity, and  are  not  bound  to  give  any  now. 

By  the  Ceurt.  A  decision  of  the  last  point  will  be  suf. 
ficient  at  present.  There  can  be  no  doubt  but,  if  an  ex- 
ecutor or  administrator  obtains  an  mjunction,  an  appeal, 
wnt  of  cnor,  or  supersedeafl)  be  is  not  ruled  to  give  secu- 
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lAjF^t)  except  in  4»tfl  vfacre  a  judgment  Jbr  a  devtMatii 
Ims  been  obtained  against  bim ;  and,  if  he  is  sued,  he  it       ^^0^ 
Bot  iutodto  give  bail  ;(a)  because  he  represents  the  estate    ^^7  "^ 
of  a  deceased  person,  for  the  faithful  administnition  of      ^il*^'^ 
wfakk  he  has  already  given  security »  and  if,  in  prosecuting  wiboo's  Ad- 
69-  defending  any  suit  for  or  against  his  testator  or  imes-    min'rs  tnd 
titte,  as  the  case  may  be,  he  does  that  which  in  law  is  in*       others^ 
jurioos  to  a  creditor,  the  securities  for  his  administration  ^ 

are  liable  j  and,  because  too,  if  you  compel  him  to  give  ^^J^ESit 
security  ia  those  cases^  in  order  that  he  may  be  enabled  to  ioi.tit£xV« 
do  justice  to  his  testator's  or  intestate's  estate,  you  compel  and  Adm^t» 
hm  to  make  the  debt  his  own,  although  he  should  be  ^^^  (^') 
giiHcy  of  no  improper  act.     It  is  the  usual  course  of  the 
coontiy— ^t  is  every  day's  practice  in  all  our  Courts  of  law 
aKi  equky,  to  aOcHW  an  executor  or  administrator,  who 
stands  in  right  of  another,,  to  prosecute  or  defend  himself 
without  secorky*    ^And  why  should  he  not,  in  a  case  *  17 

Kfce  the  present  ?     it  is  conMKled,  by  the  C0mplainant'a 
coQBsel,  that  the  administrators  should  give  security,  be-* 
rattse  the  words  of  the  statiite(^)  are  general,  and  make  (b)Ji&o.Code, 
Bo  exceptioa  as  to  exeeutors  or  admiaistratorB.      Bat  ^Jv%^?; 
dKMi|^  the  words  of  diis  statute  be  general,  they  are  not  1x5. 
Bsore  so  than  the  words  of  the  statute  relative  to  an  in-* 
janction,  in  the^same  book  ;(c)  nor  are  they  more  so  than  (c)  Uid.  9. 
Ae  statute  cooceraing  appeals,  writs  of  error,  or  superse^^  ^  "^  ^ 
deas.(i/)     Yet,  ia  all  those  cases,  the  rule  has  prevailed^  (^j  ^j^  c. 
diat  executors  or  administrators  may  obtain  an  injunction,  6&  sect  56. 
«i  appeal,  a  writ  of  error,  or  sup^*sedea8,  widiout  security,  P-  ^* 
upon  this  plain  construction  of  the  statutes  before  men- 
tioned, that,    though  dietr  words*  be  general,  they  can 
only  be  applied  to  those  persons  who  stand  upon  their  own 
rights,  and  shall  not  be  sJlowed  to  delay  others*  until  they 
have  done  that  which  executors  and  administrators  have 
done,  that  is  to  say,  given  security.     If  this  be  a  sound 
exposition  of  these  statutes,  such  must  sdso  be  the  con- 
aCruction  (rf  the  one  under  consideration  ;  amd  dietefore^ 
DO  good  reason  can  be  g^vea  to  prevent  the  two  deCtndaM 
sfho  are  administrators,  from  having  the  stttachmeats  ia 
diis  case  discharged,  without  odier  security  than  that 
which  they  have  given  for  their  administration.    To  say 
Aat  the  attachments  diall  continue,  notwithstanding  tlM^ 
defendants  have  entered  dieir  appearance  and  filed  their 
answer,  may  be  to  compel  those  defendants  to  coounit  a 
deiHutavity  an  act  which,  imder  certain  circumstances,  that 


(1)  Set  poa^  p.  26.  SadUt^s  sieoutoia  imkI  legaltct  r.  Crvts. 
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17  SupertorOmrtiffCkaritery/or  tke'Ek/moadlMMce* 

.tc^TSMBSK,  soBielhnes  ocoor^  iMs  Court  would  lend  its  aid  to  pncvnt^ 

1806.        but  will  not  be  the  means  of  producing. 

^^'^'y^"^        But  the  counsel  for  the  complainant  has  assimilated  this 

Wilton      i^s^  to  that  of  a  neexeat.    At  first  there  did  sqipear  tobe 

Wilson^s  Ad-  some  force  in  the  observation,  but,  upon  examination,  the 

mtn'rs  and    Court  is  satisfied  that  the  analogy  fails.    To  require  of 

<>tbert.      the  administrators  in  this  case,  security,  before  tbey  shall 

■  be  allowed  to  have  the  attachments  discharged,  whereby 

they  woidd  be  enabled  to  collect  the  debts  of  their  intea-^ 

tate,  would  be  to  require  of  them,  whether  diey  have  assets 

or  not,  bond  with  security  to  perform  the  ultimate  decree 

of  the  Court:  but  this  would  not  be  required  of  tfaem,  if 

they  were  under  a  ne  exeaty  issued  from  this  Court,  in  didr 

present  characters  ;  but  only  security  that  they  should  not 

depart  from  this  commonwealth,  until  .they  should  account 

for  the  assets  in  their  hands«    This  would  not  be  an  uii-» 

^18  ^reasonable  request,  because  the  moment  thc^  did  so,  iim 

ne  exeat  would  be  discharged,  rvithout  sectuity  to  perform 

the  final  decree^    However,  upon  this  particuku:  point,  Ae 

Court  is  only  to  be  understood  as  reasoning  by  smalogy^ 

and  not  determining  any  thing  with  respect  to  it. 

.    Upon  the  whole,  the  Court  is  clearly  of  opinion,  that  tho 

attachments  should  be  discharged,  at  the  instance.of  the 

administrators,  without  security,  it  appearing,  to  the  en« 

*  tire  satis&ction  of  the  Court,  that  they  have  given  aecuritf 

for  their  administration^  in  the  County  Court  of  Fairfitx^ 

.  The  attachments  were  thereupon  discharged,  and  an  ac« 

.  count  directed)  at  the  request  of  the  complainant. 


2^^^  Harris  against  Thomas. 

An  injunc-  THE  complainant  had  obtained  a  verdict  at  law  in  the 
Uon  to  suy  District  Court  a£  Charlottesville^  in  an  action  of  tresp«n^ 
nmdhr  a  pro-  ^^^S^t  to  try  the  tide  of  land.  As  soon  as  the  judgment 
per  subject  was  rendered,  the  defendant  began  to  commit  waste  on 
for  the  juris-  the  land  which  had  been  the  subject  of  controversy,  to  re^ 
Court" of^E*  *^""'*  which  waste,  an  injunction  was  awarded  by  this 
quity,  not-  Court.  The  defendant,  by  his  answer,  did  not  except  to 
wiUistinding  the  jurisdiction  of  the  Court,  but  relied  upon  his  tide,  not-* 
•n  act  of  As-  withstanding  the  judgment  at  law.  A  motion  was  now 
iTremcSy  at  "^adeto  dissolve  the  injunction, 
law. 

When  any  objection  to  a  bill  is  apparmit  on  its  face,  it  raay  be  demurred  .to»  but 
when  not  apparent  «n  th«  bill  itMlff  the  proper  mode  <^  dewGe  is  by  pies  or  sa- 
swer. 


Digitized  by  VjOOQIC 


T. 

Thoaat. 


.  .  ikAkJUtt^ifim  Yhgrqf  tht  CmmmveoUk  It 

By  the  Court.    The  bill  jH-esents  a  case  proper  for  the    .mtobbi^ 
consideration  of  a  Court  of  Equity*    If  it  did  n^t,  tbt       ^^ 
CKcepdon  now  taken  at  the  bar  might  possibly  be  sustain- 
ed^ notwithstanding  the  29th  sedkia  of  the  act  by  which 
this  Court  was  estabUshed^a)  the  true  exposition  of  whidi 
TUKfp99mbhf  be  confined  to  those  cases  where  the  juris-   ........^ 

.dksioa  of  a  Court  of  Equity  jnust  be  excepted  to  by  plea  {a)Me^cUi^ 
in  abaUmentj  and  not  iy  denmrrer  ;  for  the  rule  is  laid  'voLt  c  6^ 
down  hgr  the  EngHoh  audioritios  to  be,  that  when  any  ob-  P*  ^ 
jccdon  is  apparent  on  the  bill  itself,  either  from  matter 
contained  in  it,  or  from  some  defect  in  its  frame^  or  in  the 
caac  made  bjrt  it,  such  ol]^ction  should  be  made  by  de- 
mtuner  as  die  proper  mode  of  defence ;  but  w^en  an  ob* 
jection  is  not  apparent  on  the  hill  itself,  (as  is  the  case  in 
die  present  instance,)  the  proper  mode  of  defence  is  by 
plea  or  answer,  shewing  to  the  Court  the  matter  which 
creates  the  objection ;  and  this  is  generally  done  by  a  ]dea 
m  abatement  to  the  jurisdiction.(&)     It  may  be  proper  for  (h)  See  Mh* 
the  above  recited  *act  to  bear  this  construction,  to  prevent  /«^*»  ^S}" 
too  many  impositions  upon  the  jurisdiction  of  this  Court:  ^'*  ^  Vq 
at  present,  however,  the  Court  will  leave  this  quesdon 
open  for  future  discussicm,  without  saying  what  would  be 
the  decision,  if  the  jurisdiction  had  been  properly  ex- 
cepted to:    for,  if  the  statute  concerning  waste(c)  had  {c)Re%.Cod€p 
been  considered,  it  would  have  clearly  iq>peared  that  a  ^ol-  ^  «•  ^' 
Court  of  common  law  has  the  power,  pending  any  suit  •«<^^*P*3^- 
concerning  land,  to  prevent  the  party  in  possession  from 
committing  waste. 

But  the  suit  having  been  commenced  here  for  that  pur- 
pose, and  that  being  one  of  the  subjects  which  this  Court 
may  inquire  into  and  determine  upon,  unless,  under  some 
peculiar  circumstances,  it  could  be  shewn  to  be  more  pro- 
perly cognisable  in  a  Court  of  common  law,  this  Court, 
upon  the  general  principle  that,  where  it  has  jurisdiction 
in  part,  it  will  entertain  it  for  the  whole  subject  of  contro- 
versy, since  the  parties  are  before  it,  will  now  do  so :  and^ 
as  it  depends  upon  the  title  whether  the  complainant  has 
committed  the  waste  complained  of,  or  not,  an  issue  will 
be  directed  at  law,  to  try  the  title ;  and  until  the  verdict 
of  the  jury  thereupon  shall  be  certified,  the  injunction  will 
stand  continued. 
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at  Supti^Cburi4(fChanceryJbribeMkhmamtIK^^ 

1906.  A  Ride  of  the  Court  of  Chancery* 

OetoAerT,        THIS  being  thfi  last  day  of  the  term,  the  isjunoticnis 
.  disaolved  at  the  last  term  were  all  called  over^  (under  the 

ruk  of  the  Court,  in  pursuance  of  the  tot  of  AaacmUy^ 
j^)  See  JU9.  passed  at  the  December  session,  i803,)(a)  to  be  dbnussed, 
^M^  ^^tf  ^^''^^^  8^^  cause  to  the  contrary  should  be  shewn  :  when 
ap.SQ.'^ee  the  Court  said,  that,  if  any  gentleman  of  the  bar  who 
alto  pMt,  p.  desired  to  continue  his  suit,  where  the  injuacuon  had  beem 
^%  ^'^^  dissolved,  would  state  that  lus  client  had  addhional  evi*> 
admbSsSa- '  dence,  or  could  procure  it,  which  would,  in  the  opinion 
tor»  where  it  of  such  counsel,  vary  the  case^  it  mig^  be  continued  as  an 
is  held  that  original  suit,  for  a  final  hearing  upon  the  nserits* 
this  act  does 

not  extend  to  iajunctions  then  depending.  See  aUo  the  case  of  Beatty  v.  Smith  and 
Thontptenf  voL  3.  where  the  same  principle  is  applied,  as  to  damages  and  inteKat^ 
upon  appeals  from  decrees  in  Chancery  deptading  in  the  Court  or  Appeals^  at  the 
jCMyneivBoment  of  the  act. 
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COURT  OF  APPEALS, 


DURING  THE   PERIOD   OP   THESE   REPORTS* 


PETER  LYONS,  Esquire,  FrenSent. 
PAUL  CARRINGTON,  Esquire. 
WILLIAM  FLEMING,  Esquire, 
SPENCER  ROANE,  Esquire. 
St.  GEORGE  TUCKER,  Esquire. 

Attorney  General— PHILIP  NORBORNE  NICHOLAS^ 
Esquire. 
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or 

VIRGINIA : 

XW   THB 

namr-FiMsT  teas  of  tme  commmtphlutb 


Robertson  against  Braddick.  Ocf^^io^ 

^  1806.(1) 

TtllS  wasaa  appeal  from  the  District  Court  of  Bttirs^  An  appetl 

h/trgh.  may  be    de« 

Braddick  had  obtained  a  jadgment  against  Robertson  on  termined  ia 
a  forthcoming  bond,  in  the  County  Court  of  Amelia i  from  c<wl"^ 
which  the  latter  appealed  to  the  Dbtricf  Court,  where,  the  term  ts. 
the  cause  being  tatted  in  its  turn  on  the  docket,  the  counsel  which     tbd 
for  the  appellee  opened  the  record,  and  moved  for  ai>  «f-  JJ^^i^  *^ 
firmance  of  the  judgment,  in  which  there  was  no  error.       "*^  ^ 
Tho  counsel  for  the  appellant  objected  to  the  Court's  Tbesopelte 
hearing  the  cause  at  that  time,  alleging  that  the  record  uj?  *   *^**^ 
had  been  brought  up  to  that  Court  only^  and  by  the  op-  ttQ^4? 
pellee.     But  this  objection  was  overruled  by  the  District 
Court,  and  on  an  appeal  to  this  Court,  the  judgment  was 
'  affirmed* 

Present,  Judges  Lyons j  Carringto7%  and  Tucker. 


(1 )  Judge  Fleming  was  absent,  from  the'commencement  of  this  tentt» 
Hn  the  4th  oi}^9V9mberi  haring  been  preTcnted  from  attending  bj  In- 
diepoeition. 
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21  Supreme  Court  of  Appeals. 


Nelson  against  Matthews. 

Saturday, 

October  11.  TWO  terms  of  thi^  Court  having  elapsed  since  the 
appeal  was  granted  by  the  District  Court  in  this  case, 
terms  of^U  (^f^^P^^^^J^f^f^^on^  for  the  appellee,  moved  that  it  should 
Couri  have  now  be  ♦docketed,  and  the  judgment  affirmed,  it  being » 
elapsed  since  a  case  for  delay*  I'he  Court,  (consisting  of  Judges  Lyons^ 
imd  *b^brc  ^^^^^^ff^^^  ^^^  Tucker,)  upon  the  authority  of  the  case 
the  record  U  ^f  Mills  y.  Blacky  1  Cally  241.  decided  that  the  judgment 
brought  up,  could  not  be  'affirmed  ;  but  dismissed  the  appeal,  with 

a   judgement  costs, 
canhot  be  af- 
firmed ;  but  the  appeal  may  be  dismissed  with  costs. 


*  22 

o^Zetn.  Lee  against  Frame. 

^Noticeought  THIS  was  an  appeal  from  a  decree  of  the  Chancery 
to  be  given  of  District  Court,  held  at  Staunton^  by  which  a  bill  of  in- 
to  take^Van  j^^^ction  was  dismissed  with  costs.  i^ 

appeal  at  the 

first  term  of  Chapman  Johnson^  for  the  appellee,  moved  the  Court  to 
a^  ClSSwpy"  ^^^^^  ^^^  appeal  to  be  docketed,  and  to  affirm  the  decree 
«.2ise.  immediately,  alleging  it  to  be  a  case  for  delay. 

Itistheprae-  Judges  Lyons  and  Carrington  were  of  opinion,  that 
Court**totake  ^^^^^e  ought  to  be  given  of  an  intention  to  take  up  an 
up  at  the  first  appeal  at  the  first  term  in  a  Chancery  case  ;  that  it  was, ' 
term,  appeab  indeed,  the  practice  of  the  Court,  in  cases  of  appeals  from 
whe^^Oiere  j^^8^^"^s  obtained  on  forthcoming  bonds,  and  in  other 
isnodisputej  cases  where  there  is  no  dispute,  to  examine  the  records 
but  this  rule  at  the  t*rm  to  which  they  were  brought  up,  but  not  in 
does  not  ap-  Chancery  Cases. 
ply  to  Chaii'  ^ 

sery  cases* 

Judge  Tucker.      The  practice    of  the  Court  being 

founded  on  the  principle,  that,  where  the  appellant  had 
already,  for  the  sake  of  delay,  taken  eVery  advantage  al- 
lowed by  the  law,  no  farther  pi*ocrastination  should  be 
permitted  here ;  the  rule  ought,  therefore,  to  be  extended 
to  cases  of  injunction^  in  whicn  the  complainant  has  gene- 
rally obtained  delay  by  more  unjustifiable  means  than  in 
other  cases— of  course,  I  am  of  opinion,  that  the  appeal 
ought  to  be  taken  up  immediately. 

But,  the  majority  of  the  Court  being  of  a  diiferent  opi- 
nion, the  appeal  was  docketed,  nad  the  motion  to  thfce  it' 
up  overruled. 
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Dunlops  against  Lapoite. 


•CTOHERy 

1806. 


Mcndav, 
OctoherlS. 


THIS  was  a  motion  for  a  writ  of  supersedeas  to  a  judg-  — *— 
Hicnt  of  the  District  Court  of  Staunton.  The  foBowing  ^^^^^f^jj' 
appealed  to  have  been  the  proceedings  in  the  cause.  The  \^  ^i^^  (j^jj 
capias  having  been  returned  in  an  action  of  *debt  **  exe-  instance,  ex» 
**  cuted  on  the  defendant,  and  Lewis  A.  Puuiy  appearance  <^Pt  to  the 
**  bail  ;*'  at  the  rules,  in  January,  1806,  a  common  order  ""^f^^'l^^^l 
was  entered  against  them,  which,  in  Febntary,  1806,  was  ancebaiirhe 
confirmed.  At  the  ensuing  April  term  the  appearance  cannot  after- 
bail  defended  the  suit,  filed  the  plea  of  ^*  payment  by  the  ^"^  object 
**  principal,"  and  set  aside  the  office  judgment.  At  Sep-  him^M'tpc^ 
iemier  term,  1806,  the  defendant  appeared,  offered  Z«d*  cialbail. 
A^Pauhf^s  special  bail,  and  moved  to  be  permitted  to  , 

plead.  The  plaintiff's  counsel  objected  to  the  admissroo,  ^^ccbSi 
of  jRiu/y  as  special  bail,  on  the  ground  that  no  proof  was  has  defended 
exhibited  of  his  sufficiency :  but  the  Court  overruled  the  the  suit  and 
objection,  because  the  plaintiffs  had  not  excepted  to  him  J^^ndant^*^*^ 
as  appearance  bail,  and  therefore  were  bound  to  receive  may.atasub- 
him  as  special  bail.  Pauly  was  thereupon  permitted  to  tequentterm, 
wididraw  his  plea,  and  the  defendant  to  plead.  He  plead-  ^  admitted 
cd  pi^moDt,  and  the  cause  was  tried  at  the  same  term.  ^^^  ^^^! 
The  plaintiflb  filed  a  bill  of  exceptions  to  the  opinion  of  the  cial  bail  th(^ 
Coillt.  same  person 

vrho  was  ap- 

Thc  petition  for  a  supersedeas  stated  two  points  :     1.  fiii^^i^  ^  * 
That  Lewis  A*  Pauly  ought  not  to  have  been  admitted  as  ^  to  trial 
special  bail,  because  he  was  not  known  to  be  good  j  2.  That  *  23 

at  die  term  after  the  office  judgment  had  been  set  aside  by 
a  plea  filed  by  the  appearance  bail,  and  an  issue  made  up 
between  him  ^nd  the  plaintiff,  the  Court  had  no  power  to 
receive  special  bail,  and  set  aside  that  issue. 

Chapman  Johnson,  in  support  of  the  first  point,  relied 
on  the  language  of  the  act  of  Assembly,  by  which  the  de- 
fendant is  allowed  to  set  aside  the  office  judgment,  upon 
appearing  and  giving  good  special  bail,  and  alleged  that 
the  failure  to  except  to  Pauty  as  appearance  bail,  was  no 
evidence  of  his  being  good  as  special  bail.  That  failure, 
he  contended,  might  have  been  the  result  of  inadvertence, 
or  of  a  choice  rather  to  risk  his  sufficiency,  than  to  delay 
^  cause,  by  sending  it  back  to  the  rules,  after  he  should 
have  been  adjudged  insufficient  Besides,  if  it  was  proven 
that  he  was  good  appearance  bail,  he  might,  since  he  was 
rei^eived  as  such,  have  become  insolvent. 
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SS  Supreme  Court  ofAppeab. 

ocToBEs^       In  iupportof  the  second  pointy  he  observed  that,  when 

1806.       sn  office  judgment  has  been  confirmed,  the  act  of  Assembly 

^■^^^^'^^^    has  provided  but  two  means  of  setting  it  aside  ;  the  one 

-  Donlopi     bj^  ^he  defendant's  own  appearance  and  compliance  with 

jj^,     the  requisites  of  the  law  at  the  ensuing  Court ;  the  Qther 

'     by  the  act  of  the  appearance  bail,  who  may  defend  the 

suit ;  that,  therefore,  unless  one  of  these  two  things  be 

done  at  the  term  succeeding  the  confirmation  of  the  office 

^  24  *ju^ment  at  the  rules^  it  remains  absolute  against  principal 

and  bail,  and  neither  of  them  can  at  any  subsequent  time 

claim  the  right  of  defending  the  action* 

Wickham^  contra.  The  settbg  aside  of  an  office  judg- 
ment is  discretionary  with  the  Court.  The  terms  of  the 
act  of  Assembly  wre  permissive  only,  viz.  that,  on  comply** 
ing  therewith,  an  omce  judgment  may  be  set  aside  ;  not 
prohibitory,  so  as  to  prevent  its  being  set  aside,  for  good 
cause  shewn,  even  after  the  term  assigned  for  that  pur- 
pose hais  elapsed.  The  adtnissiop  of  special  bail,  in  that 
stage  of  the  business,  is,  therefore,  entirely  discretionary^ 
and,  as  far  as, my  observation  has  extended,  it  has  been 
uniformly  allowed,  in  order  to  promote  the  justice  of  the 
case.  The  mere  circumstance  of  receiving  a  person  m 
appearance  bail,  entitles  him  to  enter  himself  special  bail; 
for,  if  the  plaintiff  had  objected  to  his  sufficiency,  he  bad 
only  to  have  entered  his  objection,  and  taken  a  common 
order  against  the  sheriff:  his  not  having  done  so  is  a  de- 
claration to  the  defendant  that  he  need  not  look  out  for 
special  bail.  The  practice  of  the  old  General  Court, 
-  which,  on  points  of  this  nature,  has  generally  been  coiv- 
fiidered  conclusive  authority,  was  always  confo/mable  to 
these  principles.  And  moreover,  in  the,  case  of  JUain^ 
executor  of  Hyndmxm^  v.  TurnbuU^(l)  decided  in  the  Fe* 
deral  Court,  the  same  doctrine  was  recognised.  The  at-» 
torney  there  had  pleaded  for  the  appearance  bail,  and, 
not  ^vo  terms  only,  but  several  had  elapsed,  when  the 


(1)  It  appetn,  A^oin  an  exjunlnation  of  the  rocords  of  the  Fe^nd 
Court,  that  the  following  ^ere  the  pupoeedinfpi  in  the  eaae  of  Maim, 
executor  of  Hyndman^  v.  Turnhull  ,•  «•  July^  1796,  Cfonunon  order 
*'  against  the  defendant  and  William  Cole,  ht9  appearance  bail :  Juguk, 
^* common ord^  feonfirmed.^  At  the  Nowmberlermf  there  was  no 
Court,  in  consequenpe  of  the  non-attendance  of  the  Judges.  <'  Maj^ 
**  term,  1797,  payment  by  security  and  issue.  November  t^rm  ensuing, 
••  a  Jury  was  charged,  but  not  agreeing  on  a  verdict,  one  pf  the  Jurons 
««  was  withdrawn.  NovemSer  term,  1798,  WiUiant  CoUt  the  appear^ 
f  <  ones  hail,  was  admitted  «pecial  bail»  and  the  cause  tried  the  same 
^term."  .  , 
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appeanuice  bail  was  permitted  to  -  enter  himself  special     #tTOB«m» 

huL  *  It  is  objected  that  the  common  bail  cannot  appear     ^_^f^ 

after  the  first  term.    To  this  I  answer,  that  he  may  appear 

1^  my  time,  if  he  does  not  deiay  a  triai;  which  was  the 

case  in  the  present  instance,  for  the  cause  was  tried  at  the 

same  term  at  which  the  common  bail  was  admitted  as   — ^i— 

special  bail,  and  the  defendant  allowed  to  plead. 

The  President  delivered  the  opinion  of  the  Court,  (con- 
sistmg  of  himself  and  Judges  Carrington  and  Tucker^)  that 
the  MUpertedeas  was  refused  without  any  difficulty, 

""^^•^  «  25 

^Halk^'s  Administrator  against  Baird  and  Youn^.       Mondaj^^ 

October  13w 

HALLEY  brought  an  action  of  debt  against  Baird^  in  a  District 
Ae  liustings  Court  of  Petersburg.     After  an  office  judg-  Court  has  no 
ment  was  confirmed  against  the  defendant  and  two  others,  '^J*!j^'^^ 
his  appearance  bail,  they  became  special  bail ;  surrendered  revme,  titer 
their  principal  to  the  seijeant  of  the  town,  who  certified  or  amend  m 
that  \i»  body,  was  actually  in  his  custody,  having  been  judgoientjgi. 
surrendered  by  the  special  Ijail ;  a  writ  oi  habeas  corpus  ^^  ^lin^f 
was  thereupon  issued  from  the  clerk's  office  of  the  Dis-  the  aaid 
trict  CourW>f  Petersburg ^  for  the  removal  of  the  cause  to  Court,  which 
that  Ccmrt;  upon  which  writ  the  serjeant  returned  that  5!!!id«^S« 
the  defendant  was  released  from  his  custody,  after  the  re-  ^^^^^  |,ook, 
ceipt  of  the  precept,  by  giving  the  bail  returned  therewith,  and    sigpned 
for  his  appearance  at  the  District  Court,  (the  same  bail  by  a  Judge  in 
in  the  Hustings  Court  having  again  entered  special  bail  ®P*"    ®""* . 
for  the  defendant,  in  the  suit  as  it  stood  removed  to,  and  mu^rt. 
was  depending  in  the  District  Court.)     These  proceedings  where  a 
were  had  between  the  confirmation  of  the  office  judgment  ^"^j?  j^l 
at  th^  rules  held  in  the  clerk's  office  in  June^  and  the  quar*  ^^    cmfut^ 
teily  sessions  in  August^  1800,  to  which  the  writ  of  habeas  from  an  infe- 
cerpm  was  produced.    At  the  first  term  of  the  Distritt  '^®'.  *^»  •*• 
Court,  after  the  suit  was  removed,  (Septembh-^  1800,)  ^il^^her^ 
final  judgment  was  entered  up  against  the  defendant,  as  proceedinM 
upoii  an  office  judgment  not  set  aside  during  the  term,  ovff^^  ^^ 
Upon  an  execution  issued  on  this  judgment,  a  forthcoming  ^"J^^^ 

*  _         .  '         .  carried     on 

fix>m     the 

(1^  Bj  an  aet  pasted  at  the  nelt  sesiion  of  the  Le(ptlalure.  after  *^V\    ft^ 

the  deciaiooof  this  cause,  it  is  declared  that  a  cause  removed  1^  habeoi  \^^»  ^^ 

corpus  or  certiorari,  shall  stand  in  the  same  situation  in  the  superior  ?^^  ^  ^^ 

Ccmrt  as  it  stood  in  the  inferior  Court ;  and  be  proceeded  on  to  final  JIr*'**^#|  ^ 

judgBem^  wiUwut  new  pleadings,  unless  such  pleadinipi  would  hi&e  ^^^'^^  ^  (?i 
been  proper,  if  the  cause  had  temaiaed  io  the  iuferior  Com^t.    See 
ficyh  Code,  vol  %  ch.  108.  p.  135. 
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(a)  14  Fin. 
2$6.    l^a/i. 
352.  Fazach- 
early  Y,  Baldo. 


(b)  See  1 
7^<uA,  10. 
Jffudeon  v. 
yoktnon. 

Minnitt  exe- 
cutor of  iijr- 
letu  V.  ^Jf/ffft. 

(c)  i?ev.  C'ofife, 
▼oil.  C.115. 
sect  2.  p.  216. 
and  sect.  6. 
p.  217.  ^ 
id)  Ibid.  c. 
66.  sect*  22. 

p.rr. 

(e)   Sec 
Vaughan  and 
Ficidy  &c.  V. 
JFteelandf 
May,  1806. 
reported  in  a 
note  to  Cost- 
hiUr.Cogbilu 
in  the  second 
volume  of 
these  reports. 


Siipreme  Court  qf  Appeals^     * 

bond  was  tajken ;  ^v1lich,  beiag  forfeited,  a  notke  n^swi 
given  to  the  September  term  of  tbe  District  Court,  ISpt* 
for  a  judgment  and  award  of  execution  thereupon*  But 
the  District  Court  overruled  the  nK>tion  to  that  effect,  and 
directed,  that  ^^  all  the  proceedings  had  subsequent  to  tke 
"  return  day  of  the  writ  of  habeas  corpus^  ;be  set  aaide, 
^^  and  the  suit  sent  to  the  rules  for  further  proceedings  to 
"  be  had  thereon."  For  errors  assigned  in  this  judgment^ 
a  supersedeas  was  awarded  by  this  Court* 

Randolph^  for  the  plaintiff  in  error,  admitted  that  a  Ao- 
beas  corpus^  being  in  die  nature  of  a  writ  of  right,  might 
be  awarded,  after  a  cause  had  progressed  to  an  office 
judgment ;  but  contended,  that  after  its  removal  to  the 
superior  Court,  it  should  be  there  proceeded  on  from  the 
stage  in  which  it  stood  in  the  inferior  Court.  The  practice 
in  England^  of  commencingyi^  nova^{a)  has  no  weight  or 
authority  in  *this  State  ;  because,  there  nothing  is  traoa- 
mitted  but  the  names  of  the  parties — here  the  record  is 
as  much  removed  as  upon  a  certiorari^  &c«  Precedents  in 
England^  applying  to*  points  of  practice,  have  never  been 
regarded  by  this  Court,(3)  unless  they  have  been  establish- 
ed so  as  to  become  a  rule  of  property.  Our  act  of  As- 
sembly (c)  allows  certain  fees  to  clerks  for  making  up 
complete  records  upon  writs  of  habeas  coYpus^  &c.  By 
the  District  Court  law,(rf)  the  clerk  is  to  ciertify  the  cause 
of  commitment,  which  can  only  be  done  by  certifyiog  the 
whole  proceedings  in  the  cause,  not  a  mere  note  of  the 
names  of  the  parties,  as  in  England. 

There  was  another  point  in  this  cause,  viz.  that  after  a 
judgment,  an  execution,  and  a  forthcoming  bond  taken 
thereupon,  the  District  Court,  at  a  subsequent  term,  had 
undertaken  to  set  the  judgment  aside,  when  their  power 
over  it  had  ceased.(e)  This  he  considered  conclusive  for 
his  client ;  but  he  wished  the  practice  settled  on  the  other 
point. 

Curia  advisare  vult. 

Thursday^  October  16th.  The  President  delivered  the 
opinion  of  the  Court,  That  thefe  was  error  in  this,  that 
the  District  Court  had  no  power  or  jurisdiction  to  reverse, 
alter  or  amend  the  judgment  given  at  a  former  term  of  tbe 
said  Court,  which  had  been  entered  on  the  order  book, 
and  signed  by  a  Judge  in  open  Court,  or  to  quash  the  pro- 
ceedings in  the  said  suit  prior  to  the  said  judgment,  but 
ought  to  have  given  judgment  on  the  forthcoming  bond 
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takcB  upon  the'  execution  which  issued  upon   the  former  ocTOBmm, 

jodgmem,  imdwas  forfeited.     Judgment  reversed,  with  1B06. 

costs,  and  new  judgment  on  the  forthcoming  bond,  as  ^-^^^^^^w 

tksoal,  according  to  law.  Sec.                         '  Mancy»8 
Present,  Judges  Z^on?,  Carringtonj  and  Tucker* 


Adm'r 

V. 

Bsurd  and 
Young. 


Sadler's  Executors  and  Legatees  against  Green.       o^^^s. 

ON  an  appeal  from  the  WiUiamsiurg'  Chancery  District  IVhere  •xe- 
Court.  .  cutors     and 

In  this  case  the  appellee  obtained  an  interlocutory  de*  rP*^*** 
crce  for  some  negroes,  then  being  in  the  possession  of  the  ^al,  the  1^1 
legatees,  and  for  an  account  of  their  profits.  From  this  »tee§  (being 
•decree  an  appeal  was  taken,  more  than  two  years  ago,  to  *"  P<>»8«»«iQii 
this  Court,  both  by  the  executors  and  legatees,  but  no  tyind?apute) 
security  given.  mv  be  ruled 

to  give  lecu- 

Wiciham^  for  the  appellee,  moved  to  abate  the  suit  as  to  "^^  f©*"  the 
the  executors,  (who  were  dead,)  and  to  dismiss  the  ap-  ofthei^i^ 
perf  as  to  the  legatees.     Although  he  admitted    that  no'  *  27 

sectirity  on  the  appeal  could  be  required  of  the  executors 
in  this  case,  yet,  as  the  legatees,  who  were  in  possession 
of  the  negroes,  had  likewise  appealed,  they  certamly  ough| 
to  haVe  given  security^ 

Hay^  on  the  other  side,  objected  to  taking  up  the  sub** 
ject,  after  such  a  lapse  of  time  since  the  appeal,  without 
notice  of  the  intended  application. 

By  the  Court.  The  appellee  has  suffered  two  years  to 
elapse  without  making  any  application  to  the  Court  re- 
specting the  security  to  the  appeal.  It  would  not  now  be 
proper  to  rule  the  appellants  to  security  without  notice. 
X.et  a  rule  be  made  on  the  legatees  returnable  to  the  next 
term,  to  shew  cause  why  security  should  not  be  given. 

Afterwards,  Thursday^  October  16th,  -ffat/ submitted  a 
question  to  the  Court,  whether  the  appeal  as  to  the  legatees 
would  be  dismissed,  if  they  did  not  give  security  ? 

By  the  Court — (absent  Judge  Fleming-.)     Executors  and 
administrators  are  not  bound  to  give  security  on  an  ap- 
peal, because  they  give  it,  when  they  undertake  the   ad- 
ministration of  the  estate  of  their  testator  or  intestate*  ^ 
But  the  legatees^  in  this  case,  being  in  possession  of  the 
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oGToasR,    property,  which  ia  personal,  are  bound  to  pvesccuii^  for 
1806.       ihe  prosecution  of  the  i^peal,  or  it  Will  be  dismissed  as  to 
^"^'^^'^'^    them. 
,     Sadler's 
ExVii  and 
Legi^eet  ^^ 

V. 

^r««»-  Chisholm  og'amjf  Anthony* 

^^^^4^        ANTHONY  brought  an  action  of  debt  against  Waker 

An  executor  Ctmholm^  administrator  of  yohn  Chuholm^  deceased,  in 

\or   adminis-  the  County  Court  of  LouUa;  at  the  November  term,  180O, 

t^b^pwmt-  ^^  defendant  pleaded  payment^(i)  upon  which  issue  was 

ted»  onhia  joined  :     At  March  term  following,  he  moved  the  Court 

notion,  tho'  for  leave  ^*  to  amend  his  plea,  and*  plead  yi^jy  administer^ 

"?*.  "tte"^^  "  ^^'  *"^  ^  continue  the  cause  till  the  next  term,'*  which 

davit,*to  a-  *motipnyir  a  continuanc€(7)  was  overruled  by  the  Court ; 

mend  his  plea  and  the  cause  being  tried  at  the  same  term,  on  the  plea  of 

by  pleading  payment,  a  verdict  and  judgment  was  rendered  for  the 

^•?"?!*i«t  plaintiff,  to  be  levied  of  the  goods  and  chattels  of  the  in- 
«<raeif,atany  »  x»  i.»i  ii  i_ 

time   before  testate.    From  this  judgment  an  appeal  was  taken  to  the 

the  trial  of  a  District  Court  of   CharhttesviUe^  where  it  was,   in  all 

fuit  against  things,  affirmed.    To  torrect  which  judgment,  ^superee* 

^"Ihe  c^  «*«  w"  aw««ied  by  thi.  Court. 

are  aatisfied 

that  the  mo-      Stuart^  for  the  plaintiff  in  error,  cited  the  case  of  Cooke 

vuAe  merely  ^*  ^^^^  cxecutor8,(a)  to  prove  that  the  Court  of  Appeals 

fi>r  the  sake  will  judge  whether  an  inferior  Court  has  exercised  a  sound 

of  delay.         discretion.     In  the  present  case,  there  was  a  peculiar  ne- 

Uy  1  Wath,  cessity  to  ask  the  permission  to  amend  the  plea,  as  the 

**^528       -  defendant  was  an  administrator,,  and  it  may  be  presumed^ 

was  at  first  unacquainted  with  the  state  of  the  decedent's^ 

affairs*     It  may  be  objected,  that  he  ought  to  have  filed 

•  an  affidavit;  but  this  was  not  called  for.    This  Court 

,  ought  to  countenance  a  doctrine,  which  would  prevent 

the  necessity  of  applying  to  a  Court  of  Equity.     Execu-, 

tors  and  administrators  are  subjected  to  perils  enough, 

and  ought,  for  that  reason,  to  be  favoured  by  the  Court. 

Wickham^  on  the  other  side,  did  not  doubt  the  right  of 
the  Court  to  judge  of  the  discretion  which  ought  to  govern 


(1^  It  would  teem,  from  the  record,  that  the  plea  of  pigment  was 
put  m  the.  tame  term  at  which  the  declaration  was  filed  ;  no  notice 
having  been  taken  of  any  prior  steps  at  the  rules,  and  the  declarati^a 
and  pT|a  b«in|^  both  entered  on  tlie  record  as  of  the  November  tersi, 

(3)  $9  fisted  in  the  record. 


Digitized  by  VjOOQIC 


In  the  31si  Year  of  the  Commmweakh. 

inferior  Courts ;  but  in  this  case,  he  contended,  the  dis- 
cretion had  been  soundly  exercised*  No  affidavit  was  filed 
by  the  defendant.  The  new  plea  would  have  occaaioned  a 
continuance  ;  the  eflPect  of  which  practice  would  be,  by  a 
side  wind,  to  continue  a  cause  at  the  pleasure  of  the  party  ; 
for  there  was  no  proof  that  the  plea  was  true :  it  might 
hare  been  relinquished  at  the  next  Court ;  and  in  such  a 
case,  an  executor  or  administrator  might,  after  all,  go  into 
Chancery. 


Judge  LroKs. 
such  a  case  ^ 


Would  a  Court  of  Chancery  relieve  in 


Wickham.  The  doctriivshaa  been  repeatedly  recognised 
in  the  Courts  of  Chancery  in  this  country,  and  in  this 
Court. 

It  is  said  an  e^^ecutor  might  not  have  knovm,  at  first, 
the  amount  of  assets,  and  the  demands  against  the  estate 
of  his  testator,  but  might  have  made  the  discovery  after- 
wards. This  might  be  so,  or  it  might  not  be  so.  The 
Court  were  not  to  instruct  the  plaindff's  attorney  that  an 
'^affidavit  was  necessary.  Executors  are  not  entitled  to  fa- 
vour, but  only  to  justice. 

Stu(trty  in  reply.  The  application  to  the  Court  was  two* 
fold ;  first  J  to  am^id  the  plea ;  and,  secandfyy  for  a  conti- 
nuance of  the  cause.  The  Court  ought  to  have  granted 
leave  to  amend  the  plea,  and  if  they  had  thought  it  proper, 
might  have  denied  the  continuance.  If  a  Court  of  Law 
can  give  relief,  the  parties  ought  not  to  be  driven  into  a 
Court  of  Equity. 

Curia  advisare  vtdu 

Wednesday y  October  15.  The  President  delivered  the 
opinion  of  the  Court— (absent  Judge  Fleming.)  lliat 
the  County  Court  erred  in  not  permitting  the  defendant  to- 
amend  his  plea,  by  pleading  fully  administered,  according 
to  his  motion.  Judgment  reversed  with  costs,  and  the 
suit  remitted,  with  instructions  to  admit  of  the  amend- 
ment, &c. 
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OCTOBCRy 

1806. 

'Tuesday,    Moofe's  Exccutof  ogatnst  William  Aylett'3  Exccu* 
October  14.  tor  and  Philip  Aylett. 

bLtwcef^  THIS  was  a  revived  appeal  from  a  decree  of  the  Rich- 
mortgagor  mond  Chancery  District  Court,  in  a  suit  brought  by  the 
and  mortga-  appellees  against  the  appellant's  testator. 
^^'  h^'deb"  ^^^  ^*^  states  that  certain  negroes,  belonging  to  the 
bc*not*psad!  estate  of  Wtlltam  Aylett ^  deceased,  being  about  to  be  sold 
the  mortgal  to  satisfy  an  execution,  Philip  Aylett j  who  acted  for  the 
gee  may  sell  executor,  requested  Bernard  Moore  to  lend  him  the  sum 
the  property,  ^hj^h  was  Wanting  to  discharge  the  execution  j  that  Moore 
andinconse-  •  ,  *  jP.         i_        »r  r  ^i. 

quence  there-  agreed  to  do  so,  upon  condition  that  Mary^  one  of  the 

of,  he  sells,  slaves,  who  was  then  with  child,  and  had  also  a  child  in 
(without  i^er  arms,  should  be  set  up,  and  purchased  by  him  ;  that 
^id,)^he  is  ^e  should  hold  the  said  slaves  as  a  security  for  some  time, 
accountable  but,  if  the  money  was  not  paid  in  a  convenient  time, 
to  die  mort-  should  be  authorised  to  sell  them  for  the  best  price  that 
surolu8°*o?*'  coixld  be  got,  and,  after  repaying  himself,  to  restore  the 
thesum,  for  surplus  to  the  said  Aylett ;  that  Philip  Aylett  agreed  tor 
vhich  he  this  proposal,  and  the  slaves  were  set  up  and  purchased  by 
•ells,  above  Moore^  upon  those  terms  expressly  declared  by  himself; 
of^thc'dcbt!  ^^^  ^^^  advanced  being  far  less  than  their  value ;  that 
with  interest  these  transactions  took  place  in  jfuly^  1791  ;  and,  in  Feb-^ 
on  such  sur-  ruary  following,  the  plaintiff,  Auletty  sent  an  offer  of  the 
payinait  •  but  ^^^^7  borrowed  to  the  said  Jnoore^  and  desired  him  to 
not  for  tro'  ^restore  the  slaves,  which  he  refused  to  do,  and  hath  since 
Jiu,  unless  sold  them'  at  a  considerable  advance,  and  peremptorily  re* 
he  appears  to  f^se8  any  part  of  the  money  to  the  plaintiff,  who  therefore 

nave  receiv-  _  v  »^  •'  r  » 

edthempre.Pr^f  "relief.  ;        ^  , 

vious  to  the  The  answer  of  Moore  admits  the  purchase  for  34/.  10^. 
tale,  nor  for  sd.  and  the  terms,  except  that  he  alleges  he  was  to  restore 
the  property  ^^  slaves,  in  case  the  money,  with  interest,  was  repaid, 
at  any  subse-  '^  eight  or  ten  weeks  ;  that  he  permitted  them  to  retmn 
quent  time,  home  after  the  sale,  where  they  stayed  eight  or  ten  weeks, 
9f^  3Q  at  the  end  of  which  time,  seeing  no  prospect  of  the  money 

being  paid,  he  sent  for  them  to  his  own  house,  where  they 
remained  twelve  months,  and  then  were  sold  to  James 
Hill  for  50/U-^at  the  negro  woman,  while  she  was  in  hie 
possession,  was  delivered  of  a  child,  and  was  a  mere  bur- 
then to  him  ;  that  be  believes  Philip  Aylett  did,  four  or 
five  months  after  the  sale,  write  to  him,  and  offer  to  take 
the  negroes  back,  but  he  saw  no  money,  and  none  was 
ever  tendered  to  him. 

The  depositions  of  Thomas  Gary  and  Benjamin  Temple^ 
in  substance,  correspond  with  the  allegations  in  the  bilL 
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Thd  Chancellor,  on  the  28th  of  September^  1  r99,  de- 
creed **  that  the  defendant,  unless  he  restoTe  to  the  plalnr 
**  tiff,  Clcdbor7ie^  the  slaves  aforesaid,  and  the  childrenl 
**  since  bom  of  the  mother,  upon  receiving  the  principal 
**  sum  (borrowed)  ^and  interest  due  therepn,  or  so  much 
•'  thereof  as  shall  exceed  the  mother's  profits,  do  pay  unto 
**  the  plaintiff  the  value  of  the  said  slaves  over  the  said 
"  principal  and  interest ;  and  directed  the  said  slaves  to 
**  be  estimated  by  a  Jury,  to  be  impanelled  and  charged 
"  before  the  District  Court  of  King"  and  ^ueen^  and  their 
"  verdict  thereon  to  be  certified  to  the  Court.  In  case 
•*  the  defendant  should  restore  the  slaves  ;  and  profits  of 
"  the  mother  be  claimed  ;  for  ascertaining  |hem,  liberty  to 
*'  resort  to  the  Court  was  reserved  to  the  parlies." 

The  Jury  assessed  the  value  of  the  slave  Mary^  at  the 
time  of  their  verdict,  at  50/.  and  that  of  her  child  at  30/, 
and  said  there  were  no  profits  of  the  said  slaves,  since  they 
were  pledged.  On  the  12th  of  May j  1801,  the  Chancellor 
decreed  "  that  the  defendant  do  pay  unto  the  plaintiff  45/. 
^*9*.  9rf."  (being  the  difference  between  34/.  10^.  3rf.  th« 
money  lent,  and  80/.  the  value  fixed  on  the  negroes  by  the 
Jury,)  **  with  interest  thereon  at  the  rate  of  five  per  cent 
**  per  annum,  from  jfuly^  1792,  and  the  costs." 

Bernard  Moore  applied  to  the  Court  of  Appeals  for  an 
appeal  firom  that  decree,  which  was  ^pwed  him.  In  his 
♦petition  for  an  appeal,  he  insisted  on  the  following  errors 
in  the  decree : 

1«  That  interest  had  not  been  allowed  him  on  the  money 
km ;      , 

2.  That  interest  had  been  .allowed  to  the  executor  on 
the  balance  of  the  wJue  of  the  negroes  as  fixed  bj^  the 
Jury,  after  deducting  the  sum  lent,  although  the  answer 
denied  the  money  had  ever  been  tendered,  and  the  Jury 
expressly  found  tnat  there  were  nq  profits  of  the  slaves ; 

3.  That  interest,  if  properly  allowable  to  the  said  exe- 
cutor, ought  not  to  have  been  allowed  from  1792,  vfion  the 
present  value* 

Nkholas^  for  the  appellant,  also  contended,  4.  That,  if 
the  slaves  were  pleclged  to  Moore^  all  the  appellees  can 
rightfully  claim  is  the  balance  of  the  50/.  for  which  Moore 
add  the  slaves,  after  deducting  the  sum  loaned  ;  with  in- 
terest on  that  balance  from  the  time  of  the  sale  to  HilU 

WardeUj  for  the  appellees,  made  three  points  ; 
1.  That  the  verdict  was  imperfect,  as  not  being  a  direct 
answer  to  the  question,  which  the  order  required  to  be 
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oerostm,    answcTcd  by  the  Jury,  and  therefore  an  improper  ground' 
1806.       for  a  decree ;  having  estimated  only  the  vadues  of  Mary 
and  one  of  her  children,  instead  of  estimating  her  value — 
that  of  her  son  who  was  nineteen  months  old  in  July^ 
1791 — and  the  values  of  all  her  children  born  after  that 
period-— and  without  saying,  that  she  had  no  af ter*bom 
Ex  6r  and    child,  and  that  he  was  the  child  valued. 
^y  2.  That  even  if  Mary  had  borne  no  child  after  the  pur- 

chase of  her  by  MoorCy  and  she  only  and  her  child,  then 
near  two  years  old,  had  been  valued,  their  valuations  were 
evidently  so  far  below  the  price  which  they  would  have 
•brought,  that  the  verdict  ought  to  have  been  rejected  on 
that  account* 

Z.  That  the  sale,  by  the  appellant,  oiMaru  and  her  two 
children,  (for  the  answer  admits  that  she  had  a  second 
child  before  that  sale,)  within  eight  months  after  his  re- 
ceiving them  as  a  pledge  for  the  money  lent,  and  without 
any  demand  thereof,  was  such  a  wrong,  as  ought  to  have 
deprived  him  of  all  interest,  and  also  to  have  exposed  him 
to  the  payment  of  damages^ 

On  ^nis  point,  he  insisted  that  Moore om^\  to  have  of- 
fered to  return  the  negroes,  and  demanded  his  principal 
and  interest  to  be  paid  him;    The  payment  was  to  have 
been  made  in  convenient  time*     Had  Moore  a  right  to 
%       judge  of  that  time  ?    Moore  had  the  use  of  the  slaves, 
^  32  ^whiqh  ought  to  be  set  against  the  interest  of  his  money^ 

until  he  sold  them ;  and,  from  that  time,  interest  was  pro- 
perly allowed  the  executor  on  the  surplus,  because  he 
then  had  the  use  of  the  money ^  which  was  nqt  burthen- 
some  to  him,  though  the  negroes  are  pretended  to  have 
(n^.  2  Stra.  been  so.  He  cited  here  the  case  of  Hooper  v-  Shepard.(a) 
1039.  The  decree  was  right,  so  far  as  respected  the  interest ; 

but  the  error  was,  that,  instead  of*giving  the  appellees 
too  much,  it  gave  them  too  little,  in  consequence  of  the 
omission  in  the  verdict.  It  ought,  therefore,  to  be  re- 
versed, and  a  new  valuation  of  the  slaves  directed. 

Nicholas,  in  reply.  With  respect  to  the  value  of  the 
slaves,  the  jury  were  competent  to  decide,  and  this  Court 
cannot  say  that  they  decided  improperly.  Mr.  Warden^ 
in  endeavouring  to  set  aside  the  decree,  is  labouring  to  de- 
stroy that  under  which  he  claims.  He  made  no  objection 
in  the  Court  of  Chancery  to  the  yerdict,  but  took  the  de- 
cree as  it  stands.  As  to  the  children  of  Mary  bom  after 
the  sale  made  by  Moore  ;  unless  it  can  be  shewn  that  he 
had  no  right  to  sell  the  slaves,  their  issue  belongs  to  the 
person  to  whom  he  sold  them,  not  to  himself  \  and,  there* 
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&re,  he  should  not  be  responsible  for  them.  This  Court 
ought  to  presume,  as  to  any  other  children  of  Maryy  that 
there  were  none  such,  as  the  appellees  took  their  decree, 
without  objecting  that  any  were  omitted  in  the  verdict. 

Curia  advisare  vulu 

Wednesday^  October  15.  The  President  delivered  the 
opinion  of  the  Court,  That'  the  decree  be  reversed,  and 
the  costs  of  the  appeal  be  paid  by  the  appellees ;  and,  this 
Court  proceeding  to  make  such  decree  as  the  said  High 
Court  of  Chancery  ought  to  have  pronounced,  it  was 
fiirther  decreed,  that  the  appellant  pay  to  the  appellee, 
executor  of  WUliam  Ayletty  the  sum  of  13/.  78.  (which 
appears  to  be  the  difference  between  the  amount  of  the 
money  lent,  with  the  interest  due  thereon  at  the  time  when 
Bernard  Moore  sold  the  slaves,  and  SOU  the  sum  for  which 
he  sold  them,)  with  interest  from  the  first  day  of  October^ 
1792j  until  payment,  and  the  costs  in  the  said  Court  of 
Chancery. 
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THE  oply  point  of  importance,  on  which  the  Court  where  a 
decided,  was,  whether  the  maxim  ^^  in  pari  delicto  potior  tranBactioii 
**  e9t  comMo  defeiukntisy^^  that  is,  "  where  both  parties  between  a 
**  ore  equaUy  guiUy,  the  defendant  shall  prevail^'  applied  ^,  ^^^^^ 
m  this  case.(l)  i,    intended 

In  the  opinions  delivered  by  the  Judges,  the  substance  by  them  both 
of  the  case  is  so  fully  stated,  and  the  decree  of  the  High  J?  aefraud 
Court  of  Chancery  (from  which  this  was  an  appeal)  so  ^^  5  oS 
accurately  given,  that  it  would  unnecessarily  increase  the  debtor,  but 
size  of  the  volume  to  make  any  other  sutement  here.  the  Uti^r, 

The  arguments  of  counsel,  (Randolph^  for  the  appellant,  ^Sw^a?-* 
and  Warden^  Duvaly  and  Wickham^  for  the  appellee,)  ce&  of  the 
baring  t«med  very  much  on  the  evidence,  and  the  au-  caie»  is  not 

M    culpaUe 
_  as  the  ronn- 

'  er,    it  v)ould 

(1)  Sec  the  cases  of  Clark  y.  Skee  and  yohntton,  Cowp.  197.  and  Coupt  of  E- 
Urovfttv  V.  Morris,  ibid.  790.  also,  Smith  v.  Bromkjt  cited  in  yants  qyity  ouj^t 
T.  Bmkky,  Doug.  696.  Jot,    altc^e- 

ther,  to  re« 
ibae  rdief  to  the  debtor,  bat  to  apportion  the  relief  granted  to  the  dejcree  of  cri* 
ninaltty  in  both  parties,  so  aa,  en  the  one  hand,  to  avoid  the  enoouragemcnt  of  fraud, 
an^  00  the  other,  to  prevent  extortion  and  oppression. 
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ocTOBEB,    thorities  cited  by  them,  having  been  fiilly  discussed  by 
1806.       the  Judges,  we  conceive  that  the  ilisertion  of  those  argu* 
'^^^^^'^    ments  would  be  productive  of  needless  repetitions,  and 
therefore  omit  thenu 

On  Mondayy  October  27,   the  Judges  delivered  tHeir 
opinions. 


Judge  Tucker.  This  case,  as  sftated  in  the  bill,  and 
as  it  appears  from  the  evidence,  appears  to  be,  in  sub- 
stance, this  : 

William  Wi/istonj  being  bound  to  Chapman  Austin j  in  a 
twelve  months*  replevy  bond,  for  198/.  6*.  of  which  about 
38/.  had  been  discharged,  when  the  bond  bcfcame  due; 
was  applied  to  by  Austin  for  the  balance ;  but  not  being 
able  to  pay  it,  asked  for  some  further  indulgence,  as  he 
proposed  selling  some  lands  for  the  purpose  of  discharging 
all  his  debts  \  or,  if  he  could  not  sell  his  lands,  he  would 
sell  a  part  of  his  negroes,   and  discharge  his  debt  to 
Austin.     Austin  observed,  that,  if  he  sold  his  lands  for 
cash,  they  would  not  sell  for  near  their  value  ;  therefore^ 
he  had  better  sell  his  negroes  at  once  ;  for,  if  he  did  not 
sell  them,  they  would  be  sold  very  shordy  to  discharge 
the  debts  of  his  brother,  Geddis   Winstan,  whose  securitjr 
he  was,  as  high  sheriff,  and  in  other  instances ;  and  that 
*  34  ^^^  ^^^^  knew  his  brother  had  sold  and  made  over  all  his 

property  to  his  children,  and  was  worth  no^ivig — and  that 
it  was  his  advice  to  keep  his  land,  as  it  zviX9  not  liable  fi^ 
debt^  aaid  sell  a  part  of  his  negroes  to  discharge  his  just 
debts,  and  make  the  rest  over  to  his  children,  as  his  bro- 
ther had  done : — and  finally  proposed  that  his  negl-oes 
should  be  sold  under  an  estecutioti  for  his*  debt,  in  lots,  so 
that  they  might  sell  for  little  or  nothing,  and  get  sbnie 
person  to  buy  them  in  for  him :  and  that  he,  if  Winston 
thought  proper,  would  become  the  purchaser,  atid  would 
make  the  negroes  over  to  his  children,  as  soon  as  Winston 
should  pay  him  his  debt,  with  interest.     To  this  overture 
Winston  lent  a  willing  ear,  ^nd  assented  to  it.     It  was* 
then  agreed  that  Winston  and  his  fathily  should  not  let  it 
be  known  that  Austin  was  to  purchase  in  the  negroes  for 
him  ;  but  to  tell  every  person  that  should  make  inquiry", 
that  his  negroes  would  certainly  be  sold :  that  Winston^  on 
the  day  of  sale,  should  proclaim  to  the  people  that  the 
sale  was  a  fair  one,  and,  after  the  sale  was  over,  he  must 
apply  to  Austin  to  lend  him  the  negroes  to  finish  his  crop, 
to  keep  the  people  at  large  from  thinking  he  bought  in  the 
negroes  for  him.     To  all  which  Winston  agreed,  and  di- 
rected his  wife  (the  plaintiff  in  the  suit  below)  and  hi^ 
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son  Edward^  from  whose  deposition  this  statement  is 
made,  not  to  tell  any  person  of  their  plan  ;  which,  as  far 
as  it  depended  on  Winston^  was  carried  into  execution  at 
the  sale^  with  the  most  scrupulous  exactness  ;  with  this 
additional  circumstance,  that  both  he  and  Geddis  Winston^ 
on  the  same  day,  as  it  would  seem,  that  this  plan  was 
adopted,  wrote  to  the  clerk  of  the  Court  to  issue  the 
execution  upon  Austin^*  judgment,  which  had  now  be- 
come final.  This  execution,  it  n)ust  be  remembered,  was 
irrepleviable,  being  upon  a  judgment  on  a  replevin  bond* 
The  several  depositions  of  Starke^  the  sheriff,  Obadiah 
Faucett^  Samuel  Crossy  and  Richard  Littlepage^  are  in 
direct  confirmation  of  Edward  Winston^s  /  and  prove  un- 
equivocally that  Winston  most  heartily  cooperated  with 
jAjustiti  in  the  proposed  plan. 

The  sum  and  substance  of  this  plai\,  or  agreement,  was 
to  defraud  the  Commonwealth,  and  all  the  other  creditors 
qi  Winston^  except  Austin^  under  the  pretext  that  the  sale 
was  a  bonajide  sale,  made  by  a  public  officer  acting  under 
the  authority  of  the  law,  to  satisfy  ^,  debt  bonajide  due 
from  IVimton  to  Austin^  Seventeen  negroes  were  thus 
sold  in  lots,  to  satisfy  a  debt  manifestly  short  of  200L 
upon  tl^e  face  of  the  execution,  and  actually  reduced  at 
^he  time  to  aboMt  160^  only*  The  sale  amounted  to 
^7/.  15«.  and  ws^  publicly  made  4&//rJ»^^r  20th,  1789: 
:|pd  by  an  account  stated  between  the  parties,  it  appears 
th^t  three  of  the  negroes  were  actually  sold  and  conveyed 
l^^ick  to  Winston  by  Austi/iy  for  the  same  price  he  gave  ; 
smd  that  the  rest  remained  for  a  time  in  WinstorCs  posses* 
jiioB,  under  a  pretence  of  hiring  them  till  Christmas^  to 
finish  his  crop.  But  before  that  period,  Winston  died  : 
and  Austin^  liaving  got  the  negroes,  or  some  of  them,  into 
his  possession,  and  sold  a  part  of  them,  this  bill  was 
brought  by  the  executors  of  Winston  to  redeem  them,  and 
to  have  those  which  are  more  than  sufficient  to  pay  the 
debf  and  interest  returned,  with  an  account  of  their  pro- 
fits^ or  their  values,  if  the  slaves  themselves  cannot  be 
had.  The  Chancellor  decreed  accordingly — and  a  balance 
of  1,109/.  5s.  ^d»  being  found  against  Austin^ s  estate  by 
the  commissioner's  report,  that  report  was  confirmed : — 
the  bill,  as  to  the  purchasers  of  the  slaves  from  Austin^ 
was  dismissed. 

I  deem  it  unnecessary,  at  present^^  to  enter  any  further 
into  the  particulars  of  this  case,  as  my  opinion  will  be 
founded  upon  this  statement.  If,  lumxver,  that  opinion 
should  be  overruled,  it  may  be  necessary  to  say  something 
farther. 
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I  have  said  that  the  sum  and  substance  of  the  agreement 

between  the  parties  was  to  defraud  Winston's  creditors  •£ 

their  just  debts.    Austin^  it  is  true,  proposed  the  fraud  : 

Austin's     but  Winston^  without  whose  concurrence  AustMs  fraud 

^  T.™*      could  never  have  take«  effect,  and  whose  creditors  (and 

Winston's    not  Austir^s)  were  to  be  defrauded  b^  the  contrivance^ 

Ex'x.       lent  a  willing  ear  and  a  ready  co-operation  to  it.     He^ 

■'  therefore,   in  point  of  moral  guilt,  was  most  culpable  ;  ' 

for  there  was  a  moral  obligation  on  him  to  pay  his  just 

debts  : — there  was  no  such  moral  obligation  upon  Austin 

to  pay  J  though  the  obligation  not  to  defraud  was  equally 

strong  upon  him  as  upon  Winston.    Austin^  mean  time^ 

appears  to  have  been  a  bona  fide  creditor  of  Winston's. 

From  the  moment  that  his  judgment  was  consummate,  he 

had  a  legal  lien  on  his  lands  also.    The  defendant  could 

not  replevy  the  slaves  :  they  were,  after  the  execution  is* 

sued,  in  the  custody  of  the  law,  and  must  have  been  sold, 

even  for  a  tenth  part  of  their  value.     Austin  had  a  legal 

right  to  bid  for  the  slaves,  and,  the  moment  they  were 

struck  out  to  him,  the  tide  was  absolutely  in  him,  as 

against  Winston^  both  at  law  and  equity ;  and,  even  against 

Winston's  creditors,  to  the  full  amount  of  his  own  debt* 

^  36  ^TThe  case  is  stronger  in  Austin's  favour,   upon  these 

grotmds,  than  any  private  cotrveyance  from  Winston  could 

have  mside  it :  for  what  is  done  under  the  direction  and 

authority  of  the  law  is  more  obligatory  than  any  act  of  a 

party  alone* 

Now,  an  absolute  deed  between  the  parties,  made  with 
intent  to  defraud  the  creditors  of  the  grantor,  would  be 
binding  between  the  parties  themselves,  though  merely 
void  as  to  creditors,  by  our  statute  of  frauds  and  perfti* 
(a)  X.  V,     ries.(a)     Consequently,  this  sale,  made  under  the  author^ 
cf  *10  ^  ot*     '^^y  ^^  ^^  ^^'  ^^  satisfy  a  just  debt,  is  equally  binding 
i?tf*.  CotUf     between  the  parties^  whatever  may  be  the  e£tect  of  the  col- 
vol.  1.  c.  10.  lusive  agreement  between  them  as  to  creditors. 
^'  ^^  It  is  a  maxim  at  law,  that  where  the  parties  are  equally 

culpable,  or  criminal,  the  defendant  must  prevail ;  and  in^ 
equity,  that  he  that  hath  done  iniquity  shall  not  have 
equity  ;  that  is,  he  shall  not  have  the  'aid  of  the  Court 
when  he  is  plaintiff:  which  brings  both  maxima  to  the 
same  point.  And  the  maxim  of  the  civil  law,  as  cited  1 
Fonb.  333.  f  Pacta  qua  contra  leges  et  constitutiones,  vel 
contra  bonos  mores  sunt  nullam  vim  habere  indubitati  Juris 
est.  Dig.  L.  2.  T.  3.  /.  6.)— The  cases  both  at  law  and 
equity,  in  support  of  this  rule,  are  numerous,  and  are  re- 
ferred to,  Francis'  Max.  2.  1  Fonb.  138  and  223 — ^230. 
(t)  7  rem.    The  case  of  Small  v.  Bradley, (b)  which  was  a  bill  brought 
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'  a  bankrupt  to  be  relieved  against  a  bond  giveii  to  a  par-    aaTOBsn; ' 
ticular  creditor,  who  refused lo  sigh  and  accept  a  compo-    '    l^^- 
aitioo  for  her  debt,  to  be  paid  as  other  creditors^  unless    ^';^'"^^">*^ 
the  plaintiff  would  pay  her  100/.  down,  and  three  shillings      Austin*! 
in  the  pound  over  and  above  the  composition^  was  finally  '^^ 

dismissed  by  the  l-ord  Chancellor,  though  a  decree  in  his    Winston's 
favour  at  the  Kolls.     Parsons  v.  Thompson^{a)  and  Gar-        ^^*^- 
^forth  v^.  HearQn^{b)  are  both .  decisions^  upon  the  same  7"""""""* 
principle;  via.  th^t  any  agreement  which  \%,  contrary  to  j^^i J  ^ 
the  true  policy  oJF  law,  shall  not  have  the  aid  of  a  Court  (^)  liiu.  sir. 
to  enforce  it  at  law.     The  case  of  Sir  4rt/iur  Ingram:^ 
cited  Co.  Litt.  2^4  dr.  seems  to  have  furnished  the  rule  in 
the  latter:  and  it  is  there  said,  (If.  BL  331.)  that  Courts 
of  Equity,  in  setting  aside  securities  supposed  to  be  valid 
at  law,  have  gone  by  the  same  rule,  as  in  the   case  of 
yuxon  V.  Morrisy  those  cited  from   Lord  Nottingham's 
notes,  (and  said  to  be  fnis-reported,  %Ch..Cases^  42.)  and 
in  Law  v.  Law.(c)     Cocishoitv.  Bennett^{d)  was  a  deci-  (c)oP.Wnit.^ 
sion  at  law,  fpunded  on  the  principle  of  law  against  the  ^^ 
creditors  of  the. party  making  the  promissory  note  upon  j^X  rS!^ 
which  the  suit  was  brought. (^)  .  *The  c^se  of  Tmeman  v.  *  37 

FaUon^(f)  may  be  thought  an  authority  against  the  course  (^c)   Vide 
of  these  decisions.     In  that  case  a  bankrupt,  after  a  com-  yachon  v., 
missioti  of  bankruptcy  sued  put,  in  consideration  of  a  debt  £"^i^'7ji* 
due  before  the  bankruptcy^  gaVeapote  to  his  creditor  for  „'^  jachon 
a  part  of  his  debt :  and  thjc  Court  held,  the  creditor  was  v.  Lomas^  4 
entitled  to  recover  ;  for  the  creditor  did  not  prove  his  ^-  -*•  l^^ 
debt  Under  the  commission,  but  gave  up  two  potes  uot  yet  ^   ^^^' 
due  to  the  bankrupt,  and  took  a  note  from  the  bankrupt, 
payable  at  a  future  day,  for  about  half  the  sum  :    Here  was 
no  fraud  upon  the  creditors,  for  this  creditor  never  did, 
nor,  after  accepting  the  security,  in  lieu  of  the  two  notes 
delivered  up  to  be  cancelled,  ever  could  prove  a  debt 
agatnst  the  bankrupt  before  his  bankruptcy.     The  case  of 
Walker  v.  Perkins ^{g)  was  upon  a  bond  in  consideration  of  ii)  3  Bun^. 
the  parties'  having  agreed  .  to  live  together.     And   Mr.  ^^   ^^' 
fiJackstOTUj  tl^en  at  the  bar^  arguod  for  the  plaintiff,  that  51^,  §,  Jf* 
the  setting  aside   such  bonds  was  as  much  an  jencoiu-age- 
ment  to  seduction  in  one  sex,  as  establishing  Uiem  would 
lie  in  the  other :  and  tne  sanie  argument  may  be  applied  to 
the  case  before  us.     The  Coiurt,  in  the  case  I  have  cited, 
jdecided,  however,  in  favour  of  the  defendant ;  and  my  (h)  1  ye^, 
impressions  concur  with  that  decision  ;  whicbi  corresponds  254.  , 

with  Lord  JIardwicke\  in  Robinson  v.  Gee^(h)  Priest  v.  W  ^  ^^^' 
JParrot^(i),  andj  in  a.  much  harder  case,  3  P*  Wms*  339.(i)  ^^x  ^ad^ 
Cases  to  the  sai|Eke  effect  may  be  multiplied  much  farther ;  q^%  %fA. 
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^f  6i«i;    M  Ike  dtheif  band,  I'  am  well  Kx^ft^  that  dAittt  may^  M 
1806.       produced^  where  the  doctrifie  contended  for  by  Mr.  BiacA^ 
"^  ^^"^    aione^  \a  the  case  of  Walker  v#  Perkins^  short  mentkmed^ 
has  prevailed  :  but  I  inetkie  ta  the  contrary  optfikm,  a^ 
thinking  that  all  contracts  foHBd^d  on  motives  or  con»^ 
deratiobs  against  the  policy  of  the   eommta    taw,    or 
_       against  the  provisions  of  a  statute,  or  against  the  policy 
' "       ©f  jastice,  or  the  rrie#  and  claims  of  decency,-  or  tti^ 
dictates  of  morality,   are  void  both  in  law  and  equity^ 
and  ought  not  to  have  the  aid  of  a  Court  to  carry  Aeni 
into  effect*    A  combination  between  a  debtor  and  a  pjftv 
ticular  auditor,  to  defeat  all  the  other  creditors  of  th* 
debtor  of  dieir  execntions  against  brs  estate,  i»  one  of 
|;reat  moral  turpitude,  more  espeeially  on  the  part  of  tlM 
debtor,  akhough  the  project  ma^  have  beeik  proposed  on 
^  die  part  of  the  creditor.     For  the  debtdr  is  bound-  to  do 
m  act  towards  his  creditors  ;--^that  is,  to  pay  them  their 
just  debtd,  add  thi^^  inforo  esnscientia:^  he  is  bound  to  d<^ 
punctually,  and  without  delay*    There  is  no  such  obHga-^ 
#»  39  tien  on  the  part  of  any  other  than  the  ^debtor :  a  contri-< 
vAneet^  defraud  on  the  part  of  the  debtor^  acquires,  as  I 
eoneeive«  an  addkhmal  de^ee  of  mora!  turt>itud^,  ftwxt 
thrs  previous  obligation  to  pay,  superadding  to  Ae  ne^^iet:^ 
^  a  moral  duty,  the  eommhsiOH  of  a  n:u>nd  injury.    Bm, 
M'ithout  pretending  to  batante  the  guik  of  the  pstrttev 
against  each  others,  both  appear  to  me-  sa  culpable,  that^ 
had  AtisttA  been  the  plaintiff,  and  Winston^  the  defendant,  I 
should  have  held  hkn  as  little  entitled  to  the  aid  of  a  Court 
as  I  now  think  Winston. 

But,  it  may  be  said,  that  Austin^&  situation  a^  a  creditor^ 
#ith  an  execution  in  his  pocket,  gave  him  a  controul  over 
Wimtony  which  tnight  have  its  influence  s  the  law  admitu 
no  such  excuse  for  injuries  to  a  ^Air^  person.  Had  AttsM 
proposed  an  usurious  contract,  the  argument  Would  hav6 
applied  j  because  a  party,  assenting  to  an  umtrioits  tontract^ 
Bfterely  to  gam  further  indulgence,  is  supposed  to  injure 
aobody  bnt  himself*  Btrt  one  assenting  to  a  proposal  tor 
fob  another,  either  on  the  highway,'  or  by  vny  coUtt8Hr6 
ilgreetneht  with  the  party  proposing,  has^  I  appr^rend,  ner 
#uch  excuse  in  his  favour,  cither  at  law  or  in  equity.  Be^  - 
sides,  there  is  no  evidence  of  threats  or  importunit}*. 

But,  ta  give  a  colour  to  the  case,  the  V&k  suggests  then  • 
Wimton^s  creditors  wiU  be  injured,  unless  relief  is  givem 
Btit  WinstmCs  creditors  are  not  parties  to  the  biB.  It 
they  had  been,  I  stK>uld  have  thMight  them  entitled  t<Jr 
teli«f.  And,  if  this^bittbe  dlsmiasedj  I  rfwfUkl hold dtem 
«till  entitled  to  it. 
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For  these  reavons,  I  am  of  ^^kwi^  ihftt  the  CbanceUor 
ougiu  ^o  have  4U«pis«ed  die  hlU.    But,  a»  the  Court  m        ^^<^ 
]U-ob^y  divided  upon  this  point,  I  shsill  proceed  ^o  con-     ^^"^^^ 
•ider  what  rejief  the  Chancellor  ought  to  h»ve  given;      Adm''*'* 
C&ince,  b^' «  division  of  the  Court  upon  this  poipt,  the  ^^  ' 

decree,  so  far  as  givbg  some  relief,  must  be  affinned ;}    WinatoaV 
and,  even  admitting  Winston  entided  to  relief,  the  mea-        K*'*- 
%yir^  of  it  in  the  decree  fi;ir  exceeds  jmy  estif^ate  in  my    '        ■'  ■' 
juind. 

.^stin^  by  bis  elocution,  had  a  legal  lien  on  Af^h  With 
sf^s  negroes  If  jess  than  all  would  not  3el|l  for  enough 
ip  pay  \t  off,  all  must  have  been  fold,  without  reserve.  If 
a.  part  only  would  have  been  sufficient,  it  wa9  Wiiifitcn^p 
{9m\$^  tio  kss  than  A^stin^Sf  that  more  than  would  h^ve 
heen  sufficient  were  e^icposed  to  sale ;  and  volenti  nonjfi 
i^uria.  The  mocit  that  Wimton  can  claim,  J  apprehend, 
is  the  e^^ress  of  the  value  of  the  slaves,  fia  they  i^ijeht  h?ve 
spld,  if  ikye  asde  had  been  perfectly  fair,  above  the  sm^ 
ijioe  wp9n  AuMtivfe  epcepMiQa*  Having  assisted  ^  pre*' 
ytwm%  ^the  ^W^  frons  aelJiag  f^  their  fuU  valvie^  or  rar  «  3) 
thfr,  heiog,  a»  far  a#  I  cw  i^cover,  the  sole  9g«^  who 
pi^evented  others  from  bidding,  he  ought,  so  far»  ibo  takfi 
ibr  Goos^qiaences  of  his  own  fotfyt  or  d^pijaviifcy.  Syhae* 
Vacut  puiv:ha;Mers  from  ^9ti^^  who  wa«  notoriioMsly  the 
h^b«st  biddar  at  a  public  aa)«,  and  oonfipssedjf ,  po  the 
part  of  Win$tQn^  a  fair  purchaser,  oua^t  «tot  ip  bte  a^tai 
1^  wy  ftecret  agreevient  between  tnavi ;  even,  if  $ha| 
aigpe^mei^t  bad.Bot  been  frauduleaft,  as  it  undonbtfdly  wai 
ill  its  foundation^  .The  e^f^ecutors  of  Wmeton  are  no  mora 
^yitj^dad  to  favour,  than  the  exeicutors  of  Awtin  ;  perhapy 
leas»  as  one  of  Winstoeife  e^cutors  a(^ar&  jU>  have  bee# 
Bresei»t  at  the  oi^igia^  agreaa^ent  between  Atssfin  a^ 
iFimtm  /  but  llay  no  atress  upon  this,  at  preseja^. 

I  am,  therefore,  of  opinio9f  that  the  utmost  that  tha 
aoakplainantas  o^titled  to,  4s  th^  difierence  of  the  vfiUie  of 
th«e  islav^st  vhich  actvally  caiiae  tp  the  hands  of  AuMtU^^ 
and  wiera  a&efwards  aold  by  him  to  the  other  defoodantf, 
^  iprere  t^tained  by  hins>  ^  the  slaves  wou^  have  sold  a$ 
yMbUc  aeuction  on  ihe  day  of  the  sale,  for  cash^  ^fiA  the 
prices  for  li^hieh  «b«we  akiv(e9  9o}4%  ^er  4e.4AOMi^  t^e^ 
from  the  full  amount  of  4t^tmU  just  det>t,  wijih  l^^gal  inr 
%eireat  on  d)^ba)anee,  if  any*  un/tU  paid  i  that  the  vali^  of 
^alaves  aii  thsy  would  then  hav^  sdid$  upon  thosf  teimii 
^  asaerjtaiiied  by  a  ju<7»  m4  ^tjthe  deposi^o^s  taken  juiji 
^'^  iwaft  aofar  as  $ha  w»^  celatie  to  thp  yalue  of  slavea 
M  that  fym^  Vfm  ^  giv^*  i»  evidejftce  by  «ther  pawty»  t? 
;  ipf  tba  4^ath  or  9Xmw^  oi  tha  wUiifiiea  h/  whew 
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those  depositions  were  made,  but  no  farther;  and  that 
an  aecount  of  the  amount  of  Auatin^s  debt  on  the  day  of* 
sale  be  taken,  and  the  balance  adjured  upon  those  prin- 
ciples ;  and  that  so  much  of  the  decree  as  dismisses  the 
bill  as  to  the  other  defendants,  except  4ustin^^  adminis* 
tratrix,  be  affirmed. 

Judge  Roane.  This  is  a  bill  brought  by  the  appellees, 
executors  oi  William  Winston^  deceased^  against  the  ap- 
pellant, administratrix  of  Chapman  Ai^atin^  deceased,  pray* 
ing  execution  of  an  agreement,  whereby,  it  is  alleged, 
that  Austin  bound  himself  to  Winston^  to  permit  him  to 
redeem  certain  slaves  of  his,  sold  tinder  an  execution  of* 
Austin^  and  purchased  by  him.  ^he  ground  taken  by 
the  appellant  in  his  statement  i^,  not  that  Winston  is  bar-^ 
red  from  making  the  demand,  by  reason  of  the  turpitude 
of  his  conduct,  but  that  Austin  made  no  such  agreement, 
and  committed  no  fraud  agaitist  Winston^  but  acquired  a 
bond  fide  title  thereto,  under  the  sheriff's  sale.  It  is  clear, 
♦from  a  full  consideration  of  the  testimpny,  that  such  an* 
agreement  on  the  part  of  Austin  is  proVed,  and  that  he 
delivered  possession  of  the  negroes,  after  the  srie,.  to  Win^ 
ston  ;  but  afterwards  repossessed  himself  thereof  by  va- 
rious pretences,  and  by 'force  and  violence.  It  is  als« 
clear,  that,  if,  in  this  transaction,  Winston '  was  guilty  of** 
no  fraud  to  Austin  or  others,  or,  (in  case  he  did  commit 
a  fraud,)  if  that  fraud  was  neutralised  and  palliated  by 
the  hardship  or  peculiarity  of  his  situation,  there  is  then 
nothing  to  inipede  the  specific  execution  of  the  agreement. 
It  is  alleged,  but  not  shewn,  that  there  %vere  creditors  of 
Winston  who  may  be  affected  by  die  transaction  in  ques- 
tion :  but  this  cause  is  now  to  be  decided  between  the 
parties  to  that  transaction  only 9  ^d  nothing  nqw  done 
tun  bar  the  rights  of  the  creditors,  if  any,  to  overhale  it 
hereafter,  if  they  think  proper  to  do  so.  In  otder  to' 
shorten  this  discussion,  I  will  readily  admit,  that  the  con* 
duct  of  both  the  parties  to  the  transaction  tended  to  set  up 
a  fraud  against  other  creditors,  if  there  were  any ;  and 
the  real  question' is,  whether  a  proper  apology  for  such* 
fraud  exists  on  the  part  of  Winston,  arising  from  the  cir- 
cumstances in  which  he  then  stood. 

A  great  mass  of  testimony  exists  in  the  cause,  all  of 
which  I  have  duly  considered,  but  none  of  which  1  shall 
particularly  repeat,  as  I  am  governed  very  much,  in  this 
case,  by  general  principles :  but  the  case,  as  it  respects 
the  question  before  us,  is  briefly  this  :  ThUt  Wmstonj  in- 
debted to  Austiif  on  a-  replevy  bond  for  ,  had  06  otto^. 
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fhoughtor  intention  but  that  of  selling  his  land  and  paying 
^e  debt  ;  that  Austin  applied  to  him  for  paj'ment ;  Jirst 
iuhuedhim  to  sell  his  negroes,  rather  than  his  land^  alarm- 
ed him  with  the  danger  of  being  reduced  to  beggary  by 
his  ffwn^  and  Geddis  Winston's  debts,  and,  putting  on  the 
l^se  of  a  friend,  proposed  to  him  the  plan  which  is  de- 
tailed in.  th6  te$tiniony  ;  and. that  Winston^  confiding  in 
him,  dreading  the  im{)ending  danger,  and  seeing  no  other 
mean  of  relief  than  this,  even  against  AiistirCs  own  execu- 
tion, readily  clutched  the  -proposal,  acted  his  part  in  the 
furtherance  of  it,  and  h>s  negroes  were  sacrificed  at  the 
sale,  unless  Austin  be  now  held  to  his  agreement. 

The  great  principles,  on  which  this  question  is  now  t# 
be  decided,  arc- common  to  those  cases  in  which  oppres- 
sion and  imposition  are  expressly  guarded  against  by  sta- 
tute, in  aid  of  th^  general  principles  cf  law  and  equity, 
(such  as  the  case  of  usury  and  tne  like,)  and  such  cases 
Irherein  no  statutory  provisiqn  has  been  made.  The  se- 
lection *of  a  description  pf  cases,  which  are  of  crying 
enormity,  and  demand  the  powerful  interposition  qf  the 
Legislature  to  aid  the  general  principles  of'  law,  does  not 
abandon  other  cases  standing  on  the  same  ground,  but 
which,  perhaps,  do  not  require  any  statutory  aid.  The 
selection  of  usury,  for  exaihple,  does  not  surrender  that 
protection  which  the  l^w  h^s  ever  afforded  to  debtors^ 
against  the  iiifluence  and  power  of  their  creditors,  to  young 
heirs  against  those  who  seek  to  devour  them,  to  wards 
ag^nst  their  guardians^  and  to  various  other  descriptions 
of  persons  standing  on  a  similar  ground)  and  whose  im- 
becility in  such  a  contest  has  always  received*  the  protec- 
tion of  Courts  of  justice.(a)  All' these  cases  proceed  oi^ 
this  ground,  that,  for  a  conmict  to  be  binding,  t^e  parties 
must  be  frecy  and  that  no  man  can  be  considered  as  far* 
tictps  criMinis  in  a  transaction,  unless  he  entered  into  it 
freely  /(*)  and  it  is  a  general  principle,  that  the  doptrine 
m  favoulr  of  young  heirs  is  extended  to  all  persons,  the 
pressure  of  whose  wants  may  be  considered  as  qbstruct- 
jng  the  exercise  of  their  judgment.(c)  Geptlcmep  may  be 
^  loud  as  they  please  in  denouncing  fraud,  but  there  can 
be  no  fraud,  which  merits  the  utter  reprobation  of  a  Court 
of  Equity,  unless  Of  \\.  is  not  supererogation  to  say  so) 
jt  be  entered  into  freely^  and  mala  Jide.  The  general 
doctrines  to  be  found  on  this  subject  in  Fonblanmte  and 
Esther  books,  in  which  relief  is  reprobated  by  a  Court  of 
£quity,  are  confined  to  cases  in  which  a  voluntary  fraud 
has  been  perpetrated,  and  in  which  no  apologj-  is  to'  be 
fsundiathe  oppression  and  distress  of  thepar^s  circum* 
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ooTdpxm,    fttamccff.    E vcQ  in  that  event,  reluf  k  01U7  j;yw^4  ^  tlu^ 
'  ^^-       distressed  party:  the  voluateer  in  thefraMjd  b  £6rev.9r 
>^"^7^    bound  thereby,    J  s^y  the  general  doarines  to  be  fouad 
Auitin'f     ^jji  thi3.  subject ;— -but  there  are  jspecial  cases,  whkh  OM^rit 
^  ^      a  more  particular  examination.    Many  of  the  case3  upou 
Wlnston'f    this  subject  relate  to  frauds  on  marriage  agrecmenti^ 
fix's.       lyhiph   have  nothing  to  do  with  this  question;  nQtonljr 
■•■"'^"""■^  because  they  are  frauds  on  marria^  treaties,  which  hav^ 
*  produced  an  indissoluble  union  of  the  parties,  and  there^i 

fore  must  forever  bind,  or  the  wi£c  and  family  be  irrepar 
rably  injured  ;  but  are  also  voluntar}'  frauds,  amunitte^ 
under  no  pressure.    These  agre^ipents  in  fraud  of  mar^r 
(«)  North  r.  riagc,  we  are  told,  W  P*Wm9*  QI9.)(a)  mn*t  b'md^  on  the. 
JmtlL  ground  that  you  cannot  put  the  wiie  iq  9ta$u  auo^  or  un^ 

i^arry  the  parties ;  and  marriage  is  so  much  iavoured  ii;^ 
lb)  Roberf    equity,  that  *we  are  told,  (3  P.  Wms.  66.)0>)  ihat  k  is  « 
^dwifc  V.    case,  and  perhaps  Ac  only  case,  in  equity,  in  which  % 
5  jIQ         /ar^icqft*  crimtnis  is  permitted  to  avoid  his  own  acjts  ;  a9 
^^  hi^y  favoured  is  the  consideraupn  of  marriage^ 

iVIost  of  the  other  cases  pwt  by  the  Judge  wm  pre/pede4 

me^  (if  not  all  of  them,)  are  susceptible  of  answer^s  whip^ 

do  not  impugn  the  great  principle  J  contend  for.     In  tb^ 

^e)  %  Tem.    case  of  Smdl  v.  Bradtlyj(f)  decided  in  1706,  (and  {  b^ 

^^  that  the  answer  I  offer  to  it  ma^  be  expended  to  other  Qasea 

of  a  similar  nature)  it  wxis  decided  that  the  pl^ntiff,  (whQ 

had  committed  a  great  fraud  against  the  dmndant  in  the 

f  rat  instance,  and  then  became  bankrupt,  after  which  he 

paid  lOOA  and  gavea  bondfor  75/.  to  his  injujxd  creditor 

to  enter  into  a  composition  with  his  other  creditors  for 

his  relief,)  should  not  be  relieved  as  to  the  said  monejr 

^nd  bond,  althou\^  it  was  in  fraud  of  the  other  creditors^ 

7be  Chancellor,  m  giving  his  decree,  laid  sp-ees  upon  hia 

^rtgtnai fraud  and  breach  of  trust  ^^ut  at  this  day,  tho 

grounds  of  that  decision  yould  certainly  be  explodcii;  (f 

mean  independently  of  the  original  breach  of  trust : )  a( 

fif)  1  IflZ*.    that  time,  the  case  of  Tpmiin$  v.  J3ernet(/l)  was  held  P^' 

»  be  law,  on  the  ground  of  volenti  non  fit  injuria^  and  mo,i 

ney  paid  on  an  usiirious  contract,  cowl  not  have  been  x^r 

covered  hack,  in  an  action  for  money  had  and  received^ 

But  ^  this  day.  the  case  of  TpvUins  v.  Bemet  is  uttedf 

(0  s«e  9     exploded  ;(0  the  payer  of  the  money  is  not  held  to  be ;( 

^9nb.  6.  not*,  farticeps  criminiiy  on  accovmt  of  the  4nres8  of  his  sitiua^ 

m^note**'^  tion,  and  the  contract  as  to  him  is  cleansed  of  its  Unpurity. 

A  case  on  this  subiect,  to  be  in  j^int,^  shwld  ^ew,  that 

relief  cannot  be  obtained  in  equi^^  since  ^  rcfovery  ba^ 

been  legalized  in  Courts  of  ]>w ;  but,  in  truth,  the  prinit 

cjplis  of  chAt  4eiq8im  ii^a  ^fen  mw  ^sim^^^  W^ 
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lUne^  6f  B&sanfuet  r.  Dtafrwood^^a)  and  <Hher9— -hofding,    tfcTo««ft» 
tflttt  money  paid  by  coercion  may  be  recovered  back   iti        Ift>^ 
cfpiity,  as  well  as  at  law  ;  and  that  equity  will  even  go     ^^'^^^^^ 
beyofld  tiitf  law  iti  affording  reKcf  in  «uch  cases.(*)  Atotb'i 

The  doetriine  I  subscribe  to,  therefore,  is  this,  that  it      ^^^ 
caiea  of  eqttai  fratids  eommitted  against  third  persons,  (I    WniWrt 
tnean  where  the  parties  thereto  arc  equally  guilty ,)  althou^        ^^t» 
4uch  frauds  operate  no  tejury  to  the  rights  of  such  third   '" 
(persons,  and  create  n«r  rights  in  favour  of  the  parties  ^2tt!^  T"'* 
Acreto,  yet  in  that  case  pv^sessicn  stands  for  the  right;  Forrest)  ^H. 
cud  dmt  one  rohinteer  in  such  frainl,  may,  as  against  his  (b)  i  F0hS. 
9^idi^  guiky  cvrnparnoftj  retain  any  advantage  he  has  2l8.i)ii^ed, 
gained.     He  ntay  not  only,  ad  against  him,  retain  money 
thus  iniqohously  ^acquired,  but  retain,  in  absolute  righi^  41  43 

Jmjpeity  whh:h  would  otherwise  be  fiaMe  to  redemption  : 
***ut,  in  both  cases,  right  h  out  of  the  question,  and  if 
ikt  tttrpittnfe  of  his  adversary  is  annihilated  or  done  away^ 
fiih  possession  or  his  advantage  cannot  avail  him.  He 
does  not  stand  on  any  merit  of  his  own,  but  merely  od 
tfic  ground  of  the  incompetency  of  his  adversary  to  be 
received  or  countenanced  in  a  Court  of  justice,  to  set  up 
k  scandalous  pretension,  in  which  he  b  equally  particep^ 
trimims  with  himself  :-«-4>ut  whensoever  the  crimmaliiy  of 
his  adversary  ia  held  not  to  exist,  and  the  transaction,  a^ 
tehim,  ceases  to  be  scandalous,  equity  does  not  refuse  ttf 
fiearken  to  his  pretensions. 

In  the  cases  I  shall  presently  put,  as  arising  under  the 
itatate  of  usury,  the  statute  of  bankruptcy  in  England^ 
mA  even  the  common  law  case  of  money  paid  by  a  debtor 
lb  his  creditor  beyond  the  principal  and  interest,  in  all 
which  cases,  money  paid  under  duress,  and  in  fraud  of 
other  creditors,  was  recovered  back  in  an  action  for  money 
had  and  received,  that  recovery  was  only  sustained,  on  tb6 
Ifround,  that,  in  fact,  no  fraud  was  meditated  by  the  per* 
eona  paying  the  money,  or  rather  that  the  fraud  ^a» 
purged,  and  the  conduct  of  the  parties  purified,  by  reason 
df  ttie  duress  of  their  situation.  On  no  other  grotmd 
tftan  tfais^  could  that  action  have  beeii  sustained ;  an  action 
Which  only  lies  where  the  plaintiff  ex  etquo  et  bonoy  (which 
iaipUes  innocence  of  fraud,)  ought  to  recover,  and  which 
has  been  aptly  compared  (as  to  this  point)  to  a  bill  in 
equity.  If,  in  the  actual  case  before  us,  the  appellee  had 
(in  addition)  paid  to  the  appellant  a  sum  of  money ^  as  a 
tonsideration  for  his  accomplishing  the  transaction  in 
qnestitm,  would  it  not  be  an  enormity,  that  while  the  ad** 
tant^  gained  by  the  appellant  by  the  possession  of  the 
^t&ticfmoviduot  avail  him  against  the  effect  of  an  actios 
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for  money  had  and  received,  and  the  appellee  was  ac*  • 
quitted,  by  reason  of  his  situation  of  all  fraud  in  relation 
to  the  transaction,  (without  which  the  action  at  law  coula 
nbt  be  sustained,)  that  the  adverse  party,  for  whom  ao 
such  apology  exists,  should,  in  another  forum,  expressly 
instituted  to  relieve  against  frauds,  and  execute  agree- 
fiiehts,  retain  the  advantage  he  has  gained,  discharged  of 

-    '  its  condition,  and  pocket  the  fruits  of  his  iniquity  I 

But  it  is  said,  or  may  be  said^  that  this  creditor  waft 

.  not  a  perfect  Shylock  to  his  debtor,  that  the  fatal  scaled 

were  not  yet  uncased,  nor  the  hapless  victim  yet  pinioned 

for  the  operation.     If  it  were  necessary,  (but  it  is  not,) 

*  44  *I  might  be  almost  justified  in  taking  the  affirmative  of 

this  picture  in  relation  ib  the  creditor;  and  the  creditor 
himself  has  almost  admitted  the  affirmative  also,  in  rela- 
tion to  the  debtor.  Deplorable  indeed  was  his  case  de- 
picted to  be  by  the  appellant  ;r— and  it  is  a  good  general 
rule,  that  (between  the  parties)  things,8KaU  be  tiken  to 
be,  as  they  are  represented  to  be.  But  all  this  has  nodiing 
io  do  with  the  question.  I  go  upon  general  principles  ; 
t)ut  at  the  same  time  do  not  admit,  that  the  facts  of  the 
case  before  us  weaken  the  force  of  those  principles  in  re- 
lation to  itc  *  It  is  not  necessary,  and  has  never  been  so 
decided,  that  the  oppressed  man  or  the  debtor  must  bo 
driven  to  the  tvall^  and  have  no  other  possible  refuge  but 
in  the  proposal  suggested  to  him  by  his  creditor,  or  other 
person, standing  in  a  relation  to  him  which  implies  an  un- 
due influence*  In  all  tne  cases  of  relief  against  usurers,^ 
offenders  against  the  bankrupt  laws,  guardians  getting 
advantage  of  their  wards,  counsel  of  tiieir  clients,  gaolera 
of  their '^debtors,  monied  men  and  usurers  entrapping 
young  heirs,  &c.  &c.  as  well-  as  in  the  case  of  debtors^ 
the  law  goes  upon  general  principles,  and  takes  it  for 
granted,  that  persons  in  those  situations  are  peculiarly 
liable  to  imposition.  It  enters  into  no  miniitc  examination 
of  the  artifices  of  those  entrapping  on  the  one  hand,  nor 
on  the  other  hand,  whether  the  person  eptrapped  might 
not  have  subsisted  yet  a  litde  longer,  without  submitting 
to  the  meditated  imposition.  It  goes  on  the  ground  of 
malajidts  on  the  Ode  hand,  and  the  necessity  of  prevent- 
ing imposition  on  the  other.  It  goes  upon  the  general 
ground  of  preventing  iniquity  and  extortion. 

I  will  not  deny  but  that  fccurts  of  Equity  might,  in  fla- 
grant cases,  go  into  such  an  inquiry  ;  but  the  proofs  im 
the  case  before  us  do  not  make  it  necessary  to  depart  fromi 
the  general  principle,  in  this  instance.— The  blact  series 
of  rigour,  injustice,   fraud,  violence  atld  oppression,  of 
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^»iitch  dtk  record  dearly  convicts  the  intestate  of  the  ap* 
pellant)  on  the  one  hand,  shews  whether  he  was  not  a 
creditor  to  be  dreaded ;  and  on  the  other  hand,  the  dismay 
naturally  resulting  from  executions  on  replevy  bonds,  in 
those  days,  when  property  is  proved  to  have  been  sacri- 
ficed at  sfaerifis'  sales,  (to  say  nothing  of  Austin^ 8  own 
strong  and  interested  portrait  on  this  subject,)  enables  us 
to  judge  whether  WtTiston^  assailed  too  by  the  cries  and 
tears  of  his  family,  had  not  just  cmise  of  alarm  and  ap- 
prehension. Make  the  worst  of  mis  case,  as  it  respecu 
Winston^  it  clearly  appears,  that  he  was  not  *only  se- 
duced by  Austin^  from  his  honest  intention  of  selling  hit 
land  and  paying  his  debt,  but  that  his  purpose  was  not  so 
much  to  defraud  his  creditors,  as  to  escape  from  the  ex- 
ecution of  Austin,  and  shelter  himself  and  family  from 
destrucnion.  , 

But  it  is  ^ftid  by  the  Judge  who  preceded  me,  that  Win» 
9tan  was  probably  indebted  ;  that  his  conduct  was  a  great 
violation  of  morality,  in  respect  to  his  creditors ;  and  that 
b  point  of  morality,  he  was  most  culpable.  That  Winston 
Tii^ted  the  principles  of  morality,  is  already  implied,  by 
die  admission  that  he  had  committed  a  fraud  :  but  that 
fraud  is  palliated  and  excused  by  reason  of  the  imbecility 
of  hift  situation*  But  how  does  the  case  stand  in  relation 
to  Austin  ?  Who  shall  not  be  permitted,  in  a  transaction 
of  this  kind,  to  hold  up  his  face,  either  in  a  Court  of  Law 
or  Equity,  unless  his  competitor  be  pd9-i  delicto  with  himr 
self*  To  say  the  ieasi^  he  hatched  and  brought  to  maturity 
a  fret  and  vrfuntaiy  fraud  to  the  injury  of  Winston^ s  cre- 
ators :  to  say  the  truth,  he  capped  the  climax  of  his 
iniquity,  by  committing  a  double  fraud  towards  his  com- 
panion* So  little  regardful  was  he  of  the  rules  of  mo- 
radity,  that  he  has  not  even  observed  a  maxim  sacred 
mroong  thieves  and  felons,  to  be  just  and  honest  towards 
one  another.  It  is  with  great  reluctance,  Sir,  that  I  make 
these  strong  observations,  but  the  truth  of  the  case,  and 
die  ground  I  have  taken  on  this  occasion,  demand  it  from 
me.  It  is  necessary,  in  deciding  whether  the  culpability 
of  the  parties  is  equal,  to  take  a  view  of  the  conduct  and 
ntuation  of  them  both. 

I  will  now  avail  myself  of  the  mention  of  some  commoti 
lfl[W  decisions  on  this  subject,  in  which  the  ground  I  have 
taken  is,  even  in  the  law  Courts,  solemnly  and  ably  sup- 
ported. Some  of  these  cases  arise  from  the  violation  of 
'  •tatutes,  made  in  aid  of  the  general  principles  protecting 
.  persons  from  oppression,  but  one  of  them  at  least,  (ami 
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maay  others  might  be  found,)  stands  merely  upon  die 
common  law  principle.  There  is  so  great  an  analogy  be- 
tween  this  whole  catalogue  of  case^,  whether  considered 
as  in  equity^  at  common  law,  or  under  the  statutes,  that  I 
can  make  no  discrimination  between  them.  Great /^ritt- 
ckples  are  not  to  be  shaken,  by  particular  modifications  and 
provisions,  especially  in  a  Court  of  £quity.  I  will  pre- 
mise that  some  of  the  old  cases,  and  especially  the  leading 
case  of  Tomkins  v.  Bemett^  are  strongly  and  justly  ex- 
ploded in  the  cases  I  V^all  now  mention.  That  leading 
case,  as  I  have  already  said,  denied  the  recovery  *of 
9ioney  paid  to  an  usurer,  beyopd  legal  interest,  in  an 
action  for  money  had  and  received  :  it  wa$  so  decided 
too  on  the  maxim,  (now  strongly  exploded,  as  i^plicabU 
to  that  and  similar  cs^t^^) ,  volenti  non  Jit  iryurku  The 
modern  and  exploding  decisions  will  now  run  through^ 
and  affect  all  cases  in  which  the  party  paying,  the  money, 
is  not/ree.  The  old  cases  (now  exploded)  produced,  as 
I  humbly  conceive,  the  decision  of  Smali  v.  BracUey^ 
(already  noticed,)  and  other  cases  of  a  similar  nature  :— * 
and  when,  in  addition  to  this,  it  is  recollected  that  Courts 
of  Equity  have  concurrent  jurisdiction  with  Courts  of 
Law,  in  decreeing  a  recovery  of  money  under  like  circum- 
stances ;  what  prevents  equity,  which  delights  in  decree^ 
|ng  contracts  to  be  performed  in  specie,  from  doing  so  in 
a  case  like  the  present  i  But  I  must  return  to  my  sub-* 
ject. 

In  the  cases  now  to  be  noticed,  it  is  on  all  bands  adout* 
ted  as  a  general,  perhaps  as  an  universal  proposition,  thai 
in  pari  delicto  potior  est  concRtio  defendentis :  but  in  ihm 
application  of  this  rule,  some  important  distinctions  have 
been  solemnly  and  ably  setded.  It  is  said  in  them,  that 
the  prohibitions  Enacted  by  positive  laWj  in  respect  of  con^ 
tracts,  are  of  two  kinds  ;  Ist.  To  prevent  weak  or  ne» 
cessitous  men  from  being  overreached,  defrauded  or  op^ 
pressed ;  and,  2d*  Those  prohibitions  which  are  founded 
on  reasons  of  policy  and  public  expedience.  {Cowp*  200^ 
Clarke  v.  Shee^  Ibid.  70%  Browning  v.  Morris*  Dougp 
(570.  §.mith  v.  Bromley,) 

Under  the  first  class  of  cases,  it  is  held,  as  has  been 
already  said,  that  money  paid  imder  an  usurious  contryict, 
beyond  legal  interest,  may  be  recovered  back  in  an  actidl 
for  money  had  and  received  ;  and  that  money  paid  by  • 
bankrupt,  or  even  a  friend  of  the  bankrupt,  in  Enghndm 
for  his  consent  to  sign  a  certificate,  (which  is  made  illegal 
there  by  a  particular  statute,)  may  also  be  recovered  back 
in  a  Uke  action.    The  principle  pn  which  these  d^cjisions 
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firoceed,  is^  that  there  b  not  in  those  cases  par  dtlktum  ; 
for  diat  the  oppresaioo  and  distress  in  which  one  of  the 
parties  stands,  places  him  within  the  power  of  the  other, 
and  mitigatea  the  culpability  of  his  conduct.  Those  sta- 
tatea  are  professedly  made  to  prevent  oppression  ;  and  the 
act  of  a  party  arbing  only  from  his  oppressed  situation, 
and  the  severity  of  those  under  whose  power  he  is  placed, 
riiaU  not  bind  hnn,  and  defeat  die  very  end  of  the  statute. 
It  IS  not  necessary  for  me  to  say  any  thing  respecting  the 
odier  class  of  cases,  as  they  a^e  not  analogous  to  the  case 
before  us,  but  merely,  that  where  a  recovery  is  inhibited 
*in  them,  there  is  nothing  in  the  circumstances  or  situ* 
«tk>n  of  the  plaiatiflF,  which  exempts  him  from  being  con* 
aidered  as  equally  criminal  with  the  defendant. 

In  the  case  now  before  us,  there  is  no  positive  MatuU 
contravened,  as  has  been  often  said,  such  as  those  alluded 
fQ  in  noticing  the  first  class  of  cases  before  mentioned  x 
Imt  the  prirtciples  on  which  such  statutes  have  been  made^ 
bare  been  violated  in  the  case  before  us*  A  debtor  under 
a  severe  pressure  of  his  circumstances^  and  under  the  in<* 
ftncnce  and  high  coloured  representations  of  his  creditor, 
has  consented  to  a  proposal  dictated  to  him  by  that  ere*' 
dhor.  Was  the  debtor  Jre€  to  refuse  or  accede  to  this 
proposition  i    He  certainly  was  not« 

But  we  need  not  rest  this  part  of  the  case  on  general 
reasoning,  and  on  the  pointed  analogy  which  ekists  be- 
tween this  case  and  those  just  noticed,  arising  under  posi- 
tive statutes :  for  in  BuL  K  P.  133.  it  is  held,  *^  that  if  a 
^  penon  under  the  influence  of  his  creditor,  pay  more  than 
^  legal  interest,  he  may  recover  it  back,  for  he  is  Under  a 
^  naoral  tie  to  return  it."  In  that  case,  (as  in  this,)  did 
not  the  debtor  aho  commit  a  fraud  upon  his  other  cre« 
ditors,  if  he  had  such,  by  paying  to  the  particular  creditor 
an  illegal  sum,  whidi  should  have  been  reserved  for  hi* 
general  creditors  ?*-*-In  thb  case,  (as  in  that,)  is  VLOXAuattf$> 
under  a  moral  tie  to  comply  with  his  agreement  for  re* 
demptiott'?  An  agreement,  the  violation  of  which  will 
iavdvea  double  fraud,  first  upon  ^in^r^V  creditors,  and 
then  upon  Winston  himself! 

If,  m  the  case  just  quoted  from  Butter^  a  recovery  was 
hadl  on  general  principles,  our  case  is  rendered  .much  * 
stronger,  by  the  consideration  that  ifo^tnt,  having  an  ex* 
ecution  against  Winston  on  a  replevy  bond,  strongly  de* 
}»cted  to  him  the  desperateness  of  his  situation,  and  point- 
ed out  to  him  the  plan  he  proposed,  as  the  only  mean  of 
saving  his  family  from  destruction.  Was  Winston^  igno« 
t9aX  himself  of  the  law,  alarmed  by  the  representationa  oi 
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Austin^  and  seeing,  perhaps,  no  refuge  from  histhcn  situsdM 
buc  in  the  adoption  of  AustirCs  proposals, ^^  to  refuse  that 
proposal  ?«i>'Lct  ^he  general  principles  which  dictated  the 
statutes  before  mentioned ;  let  the  feelings  of  all  men  pla^. 
ced  in  like  circumstances  ;  let  that  benignity  of  the  lawf 
which  compassionates  the  infirmities  and  the  distresses  of 
men,  answer  tlie  question* 
"        '  "  But  wherefore  shall  a  ^cific  performance  of  Austin^S 

agreement  with  Wiiiston  be  not  decreed  i     Does  any  ono 
pretend  to  say  that  he  (Austin)  is  entided  to  any  favour  ? 
^  48  ^And  admit,  for  a  moment,  that  Winston^  on  his  owa 

merit,  is  not  entitled  to  a  specific  execution  of  the  agree**- 
ment  i  shall  we  not  consider  ^e  case  of  his  other  ere* 
ditors  ?  In  decreeing  for  htm,  are  we  not  also  decreeing 
for  them  i  By  decreeing  the  negroes  to  Winston^  un- 
shackled by  any  conveyance  of  them  to  his  children,  (whicli 
was  a  part  of  the  plan  suggested  by  Austin^)  they  are  im- 
mediately liabln  to  the  executions  of  bis  ot^er  creditors  ; 
whereas,  by  deciding  in  favour  of  Auatirij  those  creditors 
can  never  come  at  them,  without  a  tedious  suit  in  Chan- 
cery against  Austin^  to  annul  the  sale  under  which  he  ac- 
quired them.  Whether,  therefore,  we  consider  the  actual 
interests  of  WinstorCs  creditors,  or  wish  to  avoid  a  cir- 
cuity of  action,  and  multiplication  of  suits,  we  ought  to 
decree  a  performance  of  his  contract  against  Austin^  in 
the  present  case. 

But  it  is  said,  that  he  who  comes  here  for  relief,  must 
draw  his  justice  from  pure  fountains*     The  same  is  said^ 
and  Justly  said,  at  law,  in  the  action  for  money  had  and 
(«)  But.  If,    received.(^)     But,  in  the  law  cases  before  put,  the  foun- 
F,  133.  tain  from  which  the  plaintiffs  drew,  was  held  to  be  puri- 

fied by  the  duress  and  peculiarity  of  they-  situation*  Such 
idso,  I  apprehend,  is  the  case  before  us*  It  is  further  said^ 
that  specific  agreements  are  in  the  discretion  of  the  Court, 
and  will  not  be  enforced  but  where  all  is  just  and  fiiir* 
Agreed-^but  it  would  seem  that  supporting  an  action  for 
money  had  and  received,  would  give  a  good  ^^fro/ rule 
on  this  subject;  which  action  only  lifts,  where  ex  a/fuo  et- 
bono  the  plaintiff  ought  to  recover. 

I'wo  circumstances  were  relied  upon  by  the  Court  of 
iCing^s  Bench,  in  the  case  of  Smith  v*  Bromley^  which  I 
will  briefly  remark  upon,  as  strongly  appl3ring  to  the  prc« 
sent  case ;  and  then  dismiss  this  part  of  the  subject*  The 
first  is,  that  the  fraud  there  efifectuated  agAinst  the  bank- 
rupt laws,  moved  (as  in  this  case)  from  the  creditor  to 
the  party  oppressed,  or  rather  to  liis  sister,  who,  from 
motives  of  affection,  acted  Ux  her  Iw^ther)  and  i^teed. 
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lietsdf  in  his  situation.  Hie  second  circumstance  is,  that 
tiie  action  vas  sustained,  in  that  instance,  in  order  to  dis- 
courage frauds  of  that  nature  ;  for  a  discouragement  to 
take  money,  on  illegal  considerations,  would  clearly  be 
operated,  by  holding  the  takers  YvahXe  to  refund  tht  money 
so  illegally  taken.  So,  in  the  present  case,  let  us  cut  up 
by  the  roots,  and  discourage,  enormities  like  the  present, 
by  making  the  chief  actor  in  the  fraud  disgorge  his  ini-  — — — 
quitoQs  gains :  let  us  not  forget  that  men  will  generally 
*act  right,  when  there  is  no  temptation  to  the  contrary.  By  «  49 

dismissing  the  appellee's  bill  entirely ^  will  you  not  ratify 
to  Austin  the  entire  fruits  of  his  iniquity ;  and  will  not 
tkis  effect  be  partially  produced,  in  so  far  as  you  stop 
short  of  an  actual  restitution  in  specie,  or  an  actual  resto- 
ration of  the  value  of  the  property,  with  interest  I 

With  respect  to  Uie  particular  decree  in  question,  I  se« 
so  reason  to  alter  it,  or  disturb  it.  If  Winston  is  entided 
to  a  specific  elocution  of  the  agreement,  he  is  entitled  to 
the  negroes  themselves,  (where  they  have  not  h<ma  fide 
lawfulfy  passed  to  other  persons,)  and  to  their  profits.  A 
trustee  is  liable  for  the  just  value  of  the  thing  converted, 
aod  the  cestui  que  trust  is  not  to  be  bound  by  any  injurious 
iMdea  made  by  him.  The  decision  of  this  Court  in  the 
case  of  Reynolds  v.  Waller ^{a)  comes  fully  up  to  this  point.  (^^  1  Wmh. 

As  to  the  general  table^  by  which  the  profits  were  settled  IM 
iti  the  present  case,  it  is  not  shewn  (if  pretended)  that  it 
has  wrought  any  injury.  With  respect  to  the  vendees  of 
die  slaves,  it  is  unnecessary  to  decide  whether  the  Court 
has  power  to  affect  their  interests,  or,  in  other  words, 
whetfafcr  they  may  be  considered  as  now  before  us  ;  for, 
on  the  merits  of  the  case,  it  is  clearly  shewn,  that  they 
purchased  bona  fide^  without  notice,  and  for  a  valuable 
coniddenition.  Austin  himself  has  taken  this  ground  in 
bis  Answer  ;  and  as  he  has  done  the  same  in  relation  to 
Campbell^  it  does  not  now  lie  in  his  mouth  to  object  that 
Campbell  is  not  made  a  party.  He  has  taken  the  ground 
in  his  answer,  that  CampbelPs  right  to  the  negroes  can 
never  be  impeached  by  Winston^  and  ought  now  to  submit 
to  a  decree  predicated  upon  that  admission.  That  ad- 
mission is  competent  to  bind  Austin^  and  may  be  closed 
with  by  the  other  party,  (as  b  done  in  the  present  case,) 
but  would  not  have  prevented  Winston  fromi  contesting 
the  same,  and  going  for  the  identical  negroes,  had  he 
thought  proper.  Nothing  is  more  common  or  righf  than 
to  drop  parties  to  a  suit,  when  in  the  progress  thereof  it 
-seems  consented  to  on  both  sides,  that  such  parties  are 
uaoecsessary.    The  dtlavs  am|  difficulties  incident  to  suits 
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ocTOBKs»    in  Equity,  arc  great  enough  already.    In  the  case  of  jRetu* 

^^^'        kt  V.  The  Bishop  of  LmaHn^{a)  h  is  held  that  a  plaintilf 

^^"'^^     may,  at  the  hearmgj  waive  the  relief  he  prays  against  m 

j^^j^     particular  person,  and  that  then  the  objection  thii  he  in 

V.  no  party  will  have  no  weight.     So  in  this  case,  the  plains 

Winstoft's    tiff,  before  the  hearing,  suffered  the  suit  to  abate  as  to 

"'*•        ^Campbell,  confiding  in,  and  closing  with  Austirfs  state- 

(a)  7Jtk      ^^^^  ^  ^he  sale  made  to  him,,  and  waiving  his  claim  to 

300.  go  for  the  identical  negro  against  the  representatives  of 

OO:  Th«        Campbell. 

Atf^^Af*  *'        '  ^^^^  ^^  endeavoured  to  explain  the  grounds  and 

may    wanfe  ^'casons  of  my  opinion.     On  the  great  question  whether 

the  relief  he  relief  shall  be  granted,  I  am  hstppy  to  find  that  the  con* 

prays  a|rainst  currence  of  one  other  Judge  on  this  point  will  secure  sonac 

p«Mo^^"^  relief  to  the  appellees*    As  to  the  measure  of  that  relief 

^  5Q  I  regret  that  I  cannot  entirely  accord  in  the  project  proposed 

for  a  decree,  great  as  my  respect  is  for  the  quarter  frona 

whence  it  came.     I  cannot  readily  see  that  any  other  de* 

cree  than  one  for  the  identical  negroes^  or  their  just  values^ 

with  interest  and  profits,  will  either  accord  with  justice, 

with  previous  decisions  by  this  Court,  {Waller  v.  Reynokk^ 

and  others,)  or  with  the  princi^e  of  preventing  the  ajl*^ 

pellant  from  enjoying  the  miits  of  his  iniquity.     I  caonoe 

readily  see,  that  when  it  is  admitted,  tluit  an  action  a€ 

law,  or  in  equity,  would  lie,  for  recovering  bade  nioney 

paid  for  the  furtherance  or  acconwplishment  of  a  contract 

nke  the  present,  thereby  disaffirming  die  turpitude  of  die 

plaintiff,  a6d  admitting  the  iniquity  of  the  transaction,  as 

it  relates  to  the  defendant,  the  Court  will  not  go  on,  and^ 

Eursuing  the  same  principles,  disrobe  the  transaction  (a9 
etween  these  parties)  oif  its  iniquity,  by  holding  the  de* 
iendant  to  the  stipulated  condition  of  redemption.  I 
cannot  well  see  that  the  appellee  should  be  held,  in  the 
present  case,  to  a  valuadon  commensurate  with  the  probaUe  ' 
product  of  sheriffi'  sales  in  those  days,  when  it  is  in  proof 
that  he  had  intended  to  sell  his  land  rather  tha^  his  ne* 
groes,  before  the  vncromission  of  the  appellant  with  his 
plan  of  seduction,  and  might  have  done  so,  with  perhaps 
less  Idss  than  would  have  ar^en  from  a  sheriff's  sale-  of 
his  negroes,  as  appears  by  the  testimony.  In  event  too, 
for  every  thing  depends  upon  the  opinion  of  the  Jury,  th«r 
appellant  himself  may  be  actually  placed  in  a  worse  situaf*' 
tion  dian  if  he  were  decreed  to  a  specific  performance. 

Yet  after  all,  I  am  not  so  sanguine  on  this  point  as  on 
the  other.  I  am  not  prepared  to  say  that  the  sustentation 
of  an  action  for  money  had  and  received,  affords  an  uni* 
iversal  rule  for  decreeing  a  specific  performance*    I  wdl 
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knov  that  the  exercise  of  this  power  depends  much  upoa 
circumstances,  and  the  discretion  of  the  Court.  In  a 
case,  therefore,  depending  upon  a  mass  of  facts  and  tes- 
timony,  I  will  not  obstinately  contend  against  the  opinions 
of  the  other  Judges,  that  an  actual  specific  performance, 
wd  nothing  else,  oug^t  to  be  ^decreed*  I  will,  therefore, 
concur  in  the  extent  of  the  relief  proposed,  (after  having 
declared  my  sentiments  on  both  points,)  and  thus  afford  ~ 
some,  though  I  think  an  inadequate  relief  to  the  appel* 
lees*  I  will  on  these  grounds,  and  on  these  only,  assent 
to  the  decree  which  has  been  agreed  upon  in  conference,  as 
the  result  of  mutual  concession  and  compromise. 

Judge  Carrington.  There  is  no  rule  in  law  or  equity 
that  may  not  be  varied  in  cases  attended  with  peculiar  cir- 
cumstances, so  as  to  come  at  the  true  justice  of  the  case. 
It  is  admitted  that  Austin  and  Winston  entered  into  % 
base  combination  to  defraud  the  creditors  of  Uimtcn* 
But  upon  an  accurate  examination  of  the  testimony  and 
circmnstances  of  the  case,  I  think  the  latter  is  not  toge- 
ther subject  to  the  operation  of  a  well-*known  maxim  ki 
equity,  ^^  That  he  wno  hath  done  iniquity  shall  not  have 
cqui^  ;''  or,  in  other  words,  shall  not  receive  the  counte- 
nance of  a  Court  of  Equity*  I  think,  under  all  the  cir- 
cumatances,  that  the  representadves  of  WtTi^on  are  enti« 
tied  to  ^liejf ;  but  not  to  the  extent  of  the  decree  of  tho 
High  Court  of  Chancery. 

I  am  for  reversing  that  decree,  and  con<:^r  with  l^o 
other  Judges  in  a  decree  formed  at  our  chambers  now  rea- 
dy to  be  declared  by  the  President.  By  this  decree  Ans* 
tin  will  be  punished  for  the  fraud,  by  being  bpimd  to  pay 
for  the  slaves  in  question  the  diSference  between  the  price 
for  which  he  sold  them  and  the  reasonable  vahie  :  on  the 
other  hand,  IVinston  will  be  punished  on  his  p^rt,  by  being 
bound  to  take  a  reasonable  price  for  slaves  he  wished  to 
have  kept ;  and  thus,  two  innocent  families  may  probably 
retain  a  subsistence. 

But,  so  far  as  respects  myself,  it  is  not  to  be  considered 
that  any  principle  is  here  fixed  so  as  to  operate  as  a  prece- 
dent in  other  cases.    This  decree  is  adopted  to  fit  the  pre- 
•  sent  case  only :  and  it  is  hoped  that  so  gross  a  fraud  may 
iiot  again  be  brought  before  this  Court. 

Judge  Lyons.  If  a  creditor  extorts  money  from  his 
debtor  in  distress,  on  account  of  indulgence  to  him,  or 
more  than  legal  interest,  it  is  illegal  and  oppressive  to  the 
debtor  and  his  family  ;  and,  as  no  third  person  is  injure^ 
or  contemplated  to  be  injured,  or  in  any  manner  defrauded 
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••To»stt»    by  it,  Acre,  and  in  such  case  only^  the  oppressed  debtor  or 
1^^-        borrower,  from'whom  moiiey  has  been  so  illegally  extort- 
'   ^"^"^^^    ed,  shall  or  may  recover  the  money  so  extorted  and  paid 
AUm'x*     ^yottd  kgal  interest,  by  action  a^  law  or  *bill  in  equi- 
r.  ty ;  as  is  said  by  Lord   Mansfield^  in  Smith  v.  Brom* 

Wi|iston*g     Utfy  cited  in  yones  v.  Barkley(a).     But  where  the  debt- 
Ex'x.       Qy  colludes  with  thfe  creditor,   and   meditates   a  fraud 
^^^___^^,_____^  and  deceit  upon  a  third  person^  no  party  to  the  fraud,  to 
(a)  Boug,     deprive  him  of  his  just  debt  or  claim,  by  selling  at  under 
^96.  value  and  conveying  away  an  estate  which  would  be  sub- 

^   t^o  J^^^  ^^  ^^^  debt,  in  order  to  protect  it  from  execution,  it  is 

said  to  be  so  iniquitous  that,  if  the  debtor  requires  a  nulli- 
ty of  the  contract,  such  a  demand,  which  is  sdandalovis, 
ought  not  to  be  granted  to  him  ;  as  it  is  a  maxim  in  equi- 
''  ty  that  **  he  who  hath  committed  iniquity  shall  not  have 

(Jb)  1  ronh,  equity  y\bj  and  Lord  Mansfield^  in  me  case  of  Montejiori 
V^\  nr  ^  ^*  ^onteJiori^{c)  says,  that  no  man  shall  set  up  his  own 
ilack,  k^,  i^^iquity  as  a  defence,  any  more  than  as  a  cause  of  action, 
364.  '  where  a  third  person  is  affected  by  it*     I  was  therefore,  at 

^  first,  strongly  inclined  to  think  that  the  fraudulent  conduct 
of  Winston  in  the  present  case  excluded  him  from  any 
elaim  for  aid  or  relief  in  equity.  But  that  being, doubted 
by  some  of  the  judges,  and  there  being  a  diversity  of  opi- 
nions respecting  it,  the  rules  before  mentioned  being 
thought  by  some  too  rigid  to  be  adhered  to  in  tbitf  case, 
under  all  its  circumstances,  as  it  might  Ub  supposed  that 
Winston^  who  was  a  distressed  debtor,  was  tempted  and  in*^ 
veigled  into  the  agreement,  respecting  the  sale  of  his  slaves 
at  under  value,  by  the  persuasions  and  fair  promises  of  Aust 
tin^  who  deceived  him,  (though  why  Austin  should  injure 
Winston  without  benefiting  himself  I  cannot  conceive,  he 
having  offered  to  sell  to  others  "^most  of  the  slaves  at  the 
same  prices  he  bid  for  them,)  I  have  concurred  in  the  de- 
cree formed  by  the  judges,  which  I  am  directed  to  rcpor| 
as  follows: 

The  decree  of  the  High  Court  of  Chancerv  is  reversed, 
and  an  issue  is  directed  to  be  made  up  and  tried  before  the 
Richmond  District  Court,  to  ascertain  what  the  slaves  ta- 
ken and  sold  by  the  sheriff  of  Hanover^  to  satisfy  Austin^* 
execution  in  the  bill  mentioned,  (except  such  of  them  as 
CJ"  Bircc-  were  returned  to  the  complainants,  or  have  otherwise  com# 
SriSenoe^      to  their  possession,)  wouJd  have  sold  for  in  ready  money, 
which  may    on  the  day  of  the  sale,  if  then  fairly  sold,  without  the  in- 
be  usedi»      terference  or  collusion  of  Austin  and  Winston^  to  bona  fide 
thetrial  of^  purchaser  or  purchasers  ;  on  the  trial  of  which  issue,  all 
Chiiin<^.      ^^  depositions  taken  in  this  cause  relative  to  the  sale  an4' 


Digitized  by  VjOO.QIC 


In  the  SUt  Year  of  the  Commomvealth.  Si 

^c«6  of  the  said  daves,  if  the  witoesses  be  dead  or  ab-  octobxe, 

sent,  shall  be  admitted  to  be  read  as  evidence  *to  the  jury,  ?806.  . 

together  with  any  other  legal  evidence,  by  witnesses  or  ^^^'^^^^^^ 

odierwise,  which  either  party  may  produce  ;  and  that  Aus-  Ajjf  ^'?'* 

tin  be  charged  with  the  prices  of  tac  slaves  as  found  by  ^'* 

the  jurj',  and  be  credited  for  the  amount  of  his  debt,  with  Win«ton'i 

interest  at  five  per  cent,  to  that  day,  and  that  the  appellant  ^^'x- 

out  of  the  goods,  &c.  to  be  administered,  pay  the  balance  -* 

or  overplus  of  the  sales  to  the  appellees,  with  interest  from  *  53 
the  day  of  sale  and  the  costs  in  Chancery. 


Turner  and  others,  surviving:  Justices  of  Fauquier,    ^V^^f» 

,«-•-.  r^U'      >  >  J     *u  *  October  14b 

against  Chinn's  cx'ors  and  others. 

9  A  jud^ent 

THIS  was  a  suit  originally  brought  in  the  District  Court  «ff»*»n»<^  »» 
Qt  Dumfries^  by  the  appellants  against  the  appellees,  on  an  adminbtra- 
cxecutor'sbondL  The  declaration  was  on  the  penalty,without  tor  at  *uch, 
noticing  the  condition  :  the  defendants,  after  taki&g  oyrr^  with  aretura 
pleaded  "  conditions  performed:"  to  which  the  plaintiffs  cution'Uhj* 
repKed,  a&d  ^ssi^^d  for  breach  of  the  condition,  that  the  he  has  re- 
,  trnviving  partners  of  Duiilop  and  Son  and  Co.  had  reco-  moved  out  of 
vcred  a  judgment  in  a  prior  suit,  against  Rawleigh  Chinn^  ^^^ot's^ffi*'*- 
execdtof  of  Charles  Chlnhy  deceased,  for  a  sum  therein  g^t  evidence 
jmntiofied,  which  was  still  unpaid  ;  a  copy  of  the  proceed-  of  a  devasta- 
iags  in  Aat  suit,  which  shewed  that  it  abated  against  the  vit,to  j^round 
omtr  executors,  tXio  alcopy  of  the  judgment  again^  R.  *he^nd '^l^ 
Ghinn^  with  the  execution  arfd  sheriff's  retufn  thereon,  that  ven  for  the 
he  hatf  *'  refnstedtv  ^fnfnckuj'^  JiViene  t^fcrted  to  as  part  performance 
of  the  refjlfcatibtt  •  ^Itich-ftoHer  a'n^gec!  thVt  R.  Chinn  had  ^^  »^«  ^"^y- 
more  goods  anH  chattels*  olTifie'decedeivt  than  were  suffl-  Qu?  Is  Itncr 
ctettt  to  satisfy  ak'  sai4  iii Weit„  ind  that'he  had  wasted  f^  "ary»   f' 
tmtii,  etc.  whereby  the  surviving  partners  of  DUnlop  and  ^^^^^  against 
Sm  andCo*  had  lost  the  effect  of  their  judgment.  an  executor 

To  this  replication  the  defendants  demurred;  and  as-  or  adminis- 
si]^das  caufees— ^l^t.  That  it  was*  noTt  charged,  that  all  a^d^a  r't^m 
Ae  executors  of  Charles  Chtnn^  had  wasted^  &c. — 2d.  of  "  no  ef- 
That  hd?d  not  ap^afir  that  a  suit  was  ^vcr  brought  against  fecu**  on  the 
I^twteigh  Chinn  to  subject  htm  to  the  payment  of  tlie  debt,  ^^^^5"^;j"r*: 
in  conseqtt^nte  of  the  devastavit^Wt^tA  against  him— and  ^ upon,  to 
9iU  lyak  tfc^  rejilication  was  in  *  ther  r^s^ects  erroneous. 'bring  jiwco«</ 
*'     ti-\ '  ■  -    ^  I  >  suit    to    ei- 

lablisli  a  de» 

(1>  N.  B.  ft  belrt^  understood  that  a  case  is  now  depending^  which  va»tavit,  be- 
wittintii^tlie  8itt^l6  pMnt  rast  mentioned  before  the  Court ;  it  was  a-  foreanactioa 
greed  by  the  Judges  that  it  should  be  open  to  discussion,  notwilhstand-  (>^  be  main- 
iaff  tlie'  caM  heretofore  decided  by  this  Court »  none  of  Avhich,  it  is  uined  on  the 
Imved,  hihre  dii^dctiy  itoltiTtiiit  questidn.  executorial 

Vol  I,  t  lM>nd.(I) 
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l^t  District  Court,  on  argument,  sustained  the  demur-r^ 
rer  ;  from  which  judgment  an  appeal  was  taken  to  tbit 

Court. 

^The  Attorney-General^  for  the  appellants« 

Botts^  for  the  appellees. 

It  is  deemed  unnecessary  to  ipsert  the  points  made  by 
counsel  in  this  cause,  as  the  Court,  (consisting  of  Lyons^ 
Carrtngton  and  Tucker^  Judges,)  on  Thursday  the  16th  of 
October^  affirmed  the  judgment  of  the  District  Court,  solely 
on  the  ground,  that  the  judgment  against  the  executor,  as 
ftuch,«irith  the  sheriff's  return  upon  the  execution,  that  he 
had  •'  removed  to  Kentucky ^^^  did  not  warrant  an  action  on 
the  executor's  bond.  They  were  therefore  of  opinion  thaf 
the  demurrer  had  been  righdy  sustained. 


Friday.  Biggcrs*  Administrator  against  Alderson^ 

October  XT' 

On  a  dcnrnr-  THIS  was  an  action  of  detinue  brought  by  AJderson  v, 
fer  to  eri-  Btggers^  for  sundry  slaves,  in  the  County  Court  of  Lunen^ 
dence.antfn-  burg* 

^i^cufnot  -^^  ^^^  ^^  °f  *^  C2casfiy  on  the  plea  of  non  detinety  bc- 
error,  provi-  fore  any  evidence  had  been  heard  on  the  part  of  the  plain- 
ded  tlie  de-  tiff,  the  defendant  introduced  a  copy,  attested  by  the  clerk 
murrerbeaf-  ^f  Lunenburg  Court,  of  a  bill  of  sale  from  the  plaintiff, 
tennined  by  conveying  several  of  the  slaves  m  question  to  a  certain 
the  Court.  Joseph  Smith  y  undei;  ^  c^Uuse  4a  whose  last  will  and  tes- 
In  detinue  tament  the  defendaont:da|n\e^  t!li(c^*;  i^l^^h  copy  was  per- 
the  Jury  may  iphted  by  the  Couit  toigo 'asT  evidence  to- Ae  jury — it  was 
exceed  the  j^^^j  ^j^^  28tti\qr -jffefirJnftef;:  t?84,  attested  by  Tommy 
Biggers  (the  4e*fcto?biit  *  ^itijs^lj)  "gnd  Pegjgy  Biggers^  his 
wile,  and  recorded  at  Lunenburg  January  Court,  1785,  be- 
ing proved  by  the  oath  of"  one  of  the  witnesses  thereto  ;'^ 
but  the  certificate  of  the  clerk  does  not  mention  which. 


prices  of  the 
elaves  laid  in 
the  declara- 
tion. 


IJnder  parti- 
cular  cir- 
camstancety 
parol 


The  plaintiff  filed  a  biU  of  exceptipns  to  the  Court's  opi- 
nion, and  moreover  offered  parol  testimony  to  proye  an 
Sctcc  ofcon.  *"^P^»^d  verbal  release  by  Joseph  Smithy  of  the  right  chum- 
tinued  po8-  ed  by  him  by  virtue  of  the  said  bill  pf  sale  ;  to  the  ad- 
session  on  "mission  of  which  testimony  the  defendaiit  objected,  but 
the  part  of    ^^j^^  Court  overruled  the  objectipn, .  **  bec^ntse  the  original 

and  of  the  grantee's  acknowledg^nient  of  his  right  may  be  given  in  eTidence^  for  the 
Jury  to  presume  against  a  deed,  that  the  grantee  has  relinquished  or  reconreyed  his 

Sembht  that  in  detinue,  "where  a  demurrer  to  eTidcn«e  states  that  the  defends^  ifi 
support  of  his  ri^ht  oflered  a  bill  of  sale,  and  no  •ther  evidence  of  the  defendant^ 
possession  is  mentionedjiAatis  sufficient  to  prove  the  said  pos8e|sion. 
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meed  roa3  hot  produced*^  The  defendant  thereupon  ^toccepU 
tdxo  the  opinion  of  the  Court,  and  moreover  demurred  to 
all  the  plaintiff's  evidence  ;  the  substance  of  which  was 
that,  at  sundry  times,  from  the  year  1789,  to  the  year  1 795, 
Joseph  Smith  declared  **  that  the  negroes  in  question  be- 
^^  longed  to  Alderson ;  that  the  bill  of  sale  he  had  taken  for 
^  them  was  worth  nothing  i  that  Alderson  was  addicted  to 
*^  drinking ;  that  he  owed  about  20/.  and  that  the  bill  o^ 
^^  sale  was  executed  to  prevent  the  negroes  from  being  ta- 
^^  ken  to  pay  the  said  debt,  being  intended  for  the  benefit 
"  of  Rachel  (meaning  AldersorCa  wife,  who  was  Smithes 
**  sister)  and  her  children  i  that  William  Cowan  had  threat- 
^  ened  to  make  him  sell  them  to  pay  himself,  (the  said 
^^  Smithy)  but  that  he  did  not  know  that  Alderson  owed 
^^^  him  one  farthing;  for  he  had  done  a  great  deal  of  work 
^  for  himself  and  his  s6ns,  and  they  had  never  had  a  set- 
^tlementj  but  he  hired  the  negroes  to  him  for  a  blind^ 
^  and  that  would  stop  all  their  mouths :"  thzt  Lydia,  (one 
of  the  negroes,)  and  the  rest,  who  were  her  children,  had 
remained  in  the  plaintiff's  possession,  from  the  time  when 
the  bill  of  sale  was  executed,  until  the  year  1 794 ;  and  bad 
heen  regularly  listed  to  him  in  the  books  of  the  commis- 
sioners of  the  revenue  from  1785  to  1794. 

The  above  was  all  the  evidence  on  the  part  df  the  plain-^ 
tiff,  and  none  was  introduced  by  the  defendant,  except  the 
aforesaid  copy  of  the  bill  of  sale<  The  demurrer  being 
tendered,  the  plaintiff  joined  therein  ;  whereupon  the  Jury 
found  a  g'eneraland  unconditional  verdict  for  the  plaintiff  for 
the  negroes  in  the  declaration  mentioned,  stating  their  re-^ 
flpective  values  at  higher  rates  than  those  mentioned  in  the 
declaration,  and  50/.  damages  for  detention.  The  demur- 
rer was  afterwards  argued,  and  overruled  by  the  Courts 
"and  judgment  entered  for  the  plaintiff;  from  which  the  de* 
fendant  appealed  to  the  District  Court,  where  all  the  pro^ 
leeedings  back  to  the  joining  of  issue  were  reversed,  with- 
out assigning  any  cause  in  the  record  for  the  reversal,  an4 
the  suit  retained  for  trial  at  the  District  Court  bar*  A 
verdict  and  judgment  were  entered  for  the  plaintiff,  from 
which  Biggers  appealed  to  this  Court ;  where  the  appeal 
abated  by  hb  death,  and  was  revived  by  his  administra- 
lor. 

Randolph  and  Stuart^  for  the  appellant,  made  the  foll6w-> 
illg  jx^ints : 

1.  That  the  County  Court  erred  in  admitting  parol  evi- 
dence, which  went  to  the  total  destruction  of  the  bill  of* 
sale ;  or  to  prove  it  to  have*  been  intended  as  a  mortgage^ 
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pcTOBER^  ^     #2.  That  Alderson  was  estopped,  in  a  Court  of  taw,  ftoOk 

1806.       alleging  any  thing  in  cpntradiction  of  his  own  deed  j  which 

^•■^"''^'^    beipg,  moreover,  executed  with  a  view  to  defraud  credit- 

^Adm*r       ^""^^  ought  to  be  binding  on  him ;  and  should  prevent  him 

V.  from  obt?'\ning  relief  even  in  a  Court  of  Equity* 

Altlcrson.         3.  That  the  hiring  of  the  negroes  by  Smith  to  AUerson^ 

— — ■'*"""^  was  an  evidence  that  there  was  no  adverse  possession  in 

the  latter,  (for  Aw  possession  was   that  of  6Vni/A'tf,)  and 

f^)  ^f^^"^*  prevented  Alderson  from  acquiring  a  title  by  length  of  pos-* 

^Manifald  in  session.  .        ,      .      ^        r     ^  ..  . 

GoodtitU,  ex.  4.  1  hat  the  price  of  the  negroes  havmg  been  fixed  high^ 
dem.  iTorfjV.  ^^  jn  the  verdict  than  stated  in  the  declaration,  it  could  not 
^2^%  p'^MF  ^^  sustained.  On  this  point  the  case  of  Custice  and  Posey^ 
Isd^Mantfield  in  the  old  general  Court,  was  mentioned.(lJ 

in  Doe,  lessee 

of  CikboM,  V.  jf^y^  Mwiford  and  GeOj.  K.  Taylor  for  the  appclkc,  con- 
olhtn?  Eip.  tended,  1.  That  the  County  Court  decided  correctly  in  ad- 
^.  P.  457,  mitting  the  parol  evidence  to  prove  the  release*  2.  That 
458.  C(wp.  the  judgment  on  the  demurrer  was  correcdy  pronounced 
of^Jn/^iT  '^  ^^^  plaintiflf 's  favour.      . 

«pon"!»u^  In  support  of  the  first  point,  they  argued,  that  a  man, 
V.  Homer,  who  has  executed  a  bill  of  sale  or  mortgage  for  slaves,  may 
?v^^^^''  afterwards  acquire  a  complete  title  to  them  without  a  deed, 
and^othe^r  since  slaves  m^)'  be  transferred  by  delivery  only ;  that  the 
Ibid.  217.  uninterrupted  possession  by  the  plaintiff  for  more  than  five 
i)<>f,ex.dem.  years,  and  Smithes  acknowledgments  of  his  right,  were  suf-» 
wift^fccl^v.  ^^^^^^  ^or  the  jury  to  presume  a  release  or  reconvcy- 
Proater.  See  ^ncc  ;(a)  and  that  the  Court  might  even  have  instructed 
also  on  the  the  Jury  to  presume  a  release. (A) 

doctrine  of  Qn  the  second  point  they  insisted  that  by  a  demurrer  to. 
Sons^Mie'*  evidence,  the  defendant  not  only  admits  the  facts  stated, 
L.  Ev.  Sd  e-  but  every  rational  inference  which  a  Jury  might  deduce 
dlLp.20-25  from  them  ;(c)  that  the  Court  therefore  had  a  right  to  in- 
{b)  7  Term  f^r  the  release  or  reconveyance,  as  the  Jury  might  have 
Rep  2.  Doe^  done  ;  that  the  hill  of  sale  having  been  executed  to  secure 
l^^'fT'  ^  ^^^'  ^^^^  Alderson  to  Smithy  who  acknowledge4  that  he 
'bounu  .  ,    ■ 

203  St^ha^s      ^^^  '^^^  ^^^^  ^^  Ctistice  &  Potey,  was  said  to  have  been  this.    Id  dc- 
^  Wh'tL    '    *'""^  ^^^  *  hopge  and  three  cows,  the  jury  found  a  verdict  for  the  horse, 
'  at  a  price  Jii^her  :han  that  stated  in  the  declaration,  and  for  two  of  the 

cows,  omitting  the  third.  On  the  argument  of  the  cause  in  the  old 
general  Court,  two  points  were  insisted  on ;  Jirtiy  the  variance  between 
the  declaration  und  verdict  as  to  the  price  of  the  horse,  and,  tecondfy, 
the  insuftiriency  of  the  verdict  in  not  finding  upon  the  whole  issue. 
But  the  Court  of  Appeals,  in  their  decision  ot  the  case  of  £utier  v, 
Purkt,  (1  Waah.  76.)  i-eferring  to  the  case  of  Custice  &  Poaey,  seem  to 
consider  it  as  having  been  drtormined  on  the  second  point  only ;  that 
is»  the  insufficieMcy  of  the  verdict,  no  notice  being  taken  of  the  %'ariaDe« 
Iktween  t^f  declaration  and  verdict 
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iud  received  payment,  he  could  thereupon  be  a  trustee 
"^only,  and  could  not  set  up  the  trusty  even  at  common  law, 
Id  defeat  the  claim  of  his  ccstuy  que  trusU{a) 

In  answer  to  the  second  point  made  by  the  appellant^s 
counsel,  they  observed  that  estoppels  are  odious  in  law, 
and  OQght  not  to  be  encouraged  ;  that  they  ought  to  be  re- 
gularly pleaded  and  not  relied  on  by  way  of  evidence  ;(i)  . 
on  the  question  of  fraud,  they  said  that  the  bill  of  sale  *  57 
was  not  executed  by  Alderson  with  a  fraudulent  intention  ;  W   ^'^ 
that  he  did  not  owe  at  the  time  more  than  20/.  except  to  E^pf'^j^^ 
Smith  ;  that  Smith  might  honestly  have  taken  the  bill  of  ,y.  ^^  j^.^^ 
sale  to  secure  himself;  but  that  whatever  his  intentions  227  a.  Hob. 
were,  it  does  not  appear  that  Alderson  was  accessary  to  207.    Sptakt 
any  inaproper  plan,  there  being  no  proof  to  that  effect,  ex-  Tn'^^^^^V 
cept  what  resulted  from  Smithes  assertions ;   that  if  the  433.452.454! 
bill  of  sale  was  a  voluntary  conveyance  to  prevent  the  pro-  482. 
perty  from  being  lost  by  the  drinking  and  imprudence  of 
Alderson^  it  was  not  thercffore  void,  since  "  every  vohin- 
^  tary  conveyance  is  not  fraudulent,  but,  if  there  was  a 
**  reasonable  cause  for  making  itj  may  be  good  even  against 
•*  creditors  ;''(c)  but  if  it  be  admitted  that  the  bill  of  sale  j^j   13   ^^ 
was  fraudulent,  the  principle  that  a  man  cannot  come  into  A6r.  530,531. 
Court,  claiming  against  a  deed  executed  by  himself  with  a  Pj;- ^-  ^^' 
fraudulent  view,  does  not  apply  to  this  case,  because  Al-  j^^^^^ 
derson  relied  on  his  length  of  possession  and  Smit/i^s  ac-  MuIUm. 
knowledgments  ;  and  Btggers^  the  defendant,  cannot  say 
the  bill  of  sale  was  fraudulent,  becapse  he  claims  under  it 
himself;  that  the  principle  moreover  applies  only  to  cases 
of  equal  guilt  in  both  parties,  not  to  those  where  fraud  is 
not  intended  by  the  donor,  but  by  the  donee  only  ;  that  in 
such  cases  the  donor  may  set  aside  the  deed  on  the  ground 
of  the  fraud  and  parol  evidence  is  admissible  to  prove  such 
fraud,  (this  being  a  matter  extrinsic,)  though  not  to  change 
the  terms  of  the  deed,  or  to  contradict  it  ^d)  that,  even  if  (^  g^p,  k. 
..4iy5pr^o;2  was /wzr/ic^^crimmw,  his  remaining  in  possession  P.  223.  cUm 
gave  him  a  right,  whicH would  have  prevented  Smith  or  £^"*  ^o 
Biggers  from  recovering  in  an  action  against  him,  and  that  wiU^il, 
the  wrong  committed  by  Bigger  a  in  taking  possession  of  the  347.  &c, 
slaves  could  not  give  him  a  better  title  than  he  had  before^ 

In  answer  to  the  third  point,  they  contended  that,  in  the 
County  Court  record,  there  was  no  proof  of  the  hiring  of 
the  slaves  to  Alderson  but  Smithes  own  assertions  ;  and,  as 
to  the  fourth  point,  thfit  the  difference  between  the  prices 
stated  in  the  declaratibn,  and  those  found  by  the  Jurj',  is 
imimportant ;  that  the  plaintiff  could  not  fix  those  *priccs ,  ♦  5i 
in  his  declaration,  but  this  was  afterwards  to  be  done  by 
llie  jury :  and,  where  a  suit  is  long  depending,  the  values  of 
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yomig  negroes  will  necessarily  greatly  increase  by  the  tifctf 

of  the  verdict ;  that  10  Co.  Rep.  117  b*{a)  states,  that  hxt 

^     detinue  the  jury  may  give  greater  damages  than  are  laid  ist 

A^?      the  declaration,  because  the  detention  continues,  and  the 

V.  damages   sustained  by  the  plaintiff  must    be    increased 

Alderwn.    daring  the  pendency  of  the  suit  >    the  reason  of  which 

;  rule  applies  to  this  case ;  that  it  is  sufficient  that  the  iden- 

(^)  Piiford's  ^jiy.  ^f  ^j^g  slaves,  mentioned  in  the  verdict,  with  those  ia- 
the  declaration,  be  ascertained(3) — and  that  the  jury  here 
(by  S  Titci.  had  found  for  the  plaintiff  ^^  the  slaves  in  the  declaration 
J/.1J3.         mentioned,"  stating  their  names,  which  exactly  corres-^ 
pond. 

'       Randolph^  m  reply^  cited  Meres  v.  Anselj  3  Wils.  275.  t# 
shew  that  parol  evidence  cannot  be  admitted  to  annul  a 
deed  on  the  ground  that  it  was  invalid  in  its  origin,  or  be- 
came so  by  matter  subsequent.     If  the  deed  was  intended 
as  a  mortgage,  or  trust,  it  must  appear  so  upon  its  &Ge. 
The  case  from  1  £sp.  223.  relates  only  to  bonds^  whidv 
in  their  nature  are  defeaaable^  but  not  to  absolnte  deeds  |> 
and  evidence  cannot  be  adduced -to  convert  the  latter 
<c)  1  Term   into  the  former.(c)     To  be  like  the  present  case,  it  must 
G21  w'^^  be  shewn  that  to  an  absolute  bond,  some  condition  not 
s,K^yT      specified  on  the. face  of  it  may  be  annexed  ;  but  was  such 
proof  ever  admitted  at  law  'i{d)     It  is  said  that  a  release 
^MouT^Nwr-  ™*y  ^^  inferred,  and  various  instances  of  similar  presump- 
«f//.  DayU  '  tions  have  been  mentioned  ;  but  they  all  presupposed  the 
Cases  in  Er-  existence  of  a  trust.    The  Court  improperly  judged  of  the 
»r *  h^       weight  of  evidence,  by  deciding  that  there.wtw  an  implied 
MerrilU  s!  parol  release.     Even  a  writing,  to  operate  as  such,  must 
p.         '       j[>e  so  expressed :  it  cannot  be  implied ;  nor  can  the  loose 
conversations  of  Smith  supply  its  place.     If  they  prove 
any  thing,  it  is  that  Alderson  held  as  trustee  for  his  own 
wife  and  children,  and  therefore  cannot  avail  himself  of* 
the  act  of  limitation. 

The  various  authorities  relative  to  estoppels  apply  ta 

cases  only  where  the  plaintiff,  having  an  estoppel  against 

the  defendant,  had  failed  to  plead  it ;  and  gone  to  trial  on 

#  S9  the  general  issue.     In  such  cases  the  plaintiff  could  not 

rely  on  the  estoppel,  as  he  had  not  pleaded  it,  and  parot 

evjidence  was  admissible  in  opposition  to  it ;  but  no  author 

rity  can  be  produced,  which  renders  it  necessary  for  the 

defendapt  to  plead  specially  an  estoppel.     In  Uiis  case,  i£ 

Sl^L^'  ^^  ^^^  pleaded  it,  and  the  plaintiff  had  replied  ''perfrau- 

MantjieU  in  dem^^  ♦the  defendant  might  have  demurred ;  because  the 

Goodtitle,  ex  plaintiff  was  barred  by  his  own  solemn  4eed.(0 

v)ardt,y,  Mai* 
ttj. 
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He  also  adduced  two  new  points,  viz.  1.  That  the  rer* 
£ct  was  absolute,  and  not  conditional,  as  it  ought  to  have 
been,  upon  a  demurrer  to  evidence ;  and,  3.  That  the 
Jury  HikI  found'  the  prices  of  the  negroes,  and  damages 
for  their  detention,  without  any  evidence  before  them. 

Bay^  as  to  the  two  new  points,  was  about  to  argue  the 
first,  when  it  was  relinquished  by  Mr.  Randolph^  who 
said  he  admitted,  that  on  a  demurrer  to  evidence,  the 
verdict  is  necessarily  to  be  considered  as  conditional.  On 
the  second,  Hatf  observed  that  there  was  evidence  stated 
in  the  demurrer,  from  which  the  Jury  might  have  inferred 
the  values  of  the  slaves,  and  estimated  the  damages  for 
their  detention.  The  commissioners^  books  proved  their 
if;es,  and  several  witnesses  stated  that  they  were  young 
and  likely.  Besides,  it  was  usual  for  Juries  to  find  such 
a  valoe  as  would  compel  the  delivery  of  the  specific  things 
but  not  to  estimate  it  with  as  much  accuracy  as  they  would 
in  case  of  a  purchase.  The  time  when  AJdersonfs  posses- 
sion ceased,  (vis.  after  Smithes  death,  in  1795,)  appeared 
*in  evidence  ;  and,  therefore,  the  Jury  were  enabled  to 
calculate  dieir  profits^  and  ascertain  the  damages  for  their 
detention* 

Curia  adoisare  vuh. 

TuesAnfi  October  21.    The  Judges  delivered  their  oipi« 


Judge  Tucker.  The  sole  difficulty  in  this  case  seems 
to  be  attributable  to  an  irregularity  on  the  part  of  the  de- 
fendant^ in  die  outset  of  the  trial  in  the  County  Court. — » 
Without  waiting  to  hear  the  plaintiff's  evidence  upon  the 
jdea  of  non  detinet^  which  was  the  general  issue  in  the 
csuise,  he  first  obtrudes  upon  the  Court  his  own  ;  vus«  a 
copy  of  a  deed  made  to  one  Smithy  (under  whose  will  he 
claims  the  negroes,)  in  1784,  to  which  himself  and  his 
wife  were  the  only  subscribing  witnesses ;  and  then  moves 
^le  Court  to  reject  the  plaintiff  ^s  evidence  of  an  uninter- 
rupted possession  of  the  ^ves  for  twelve  years  before  the 
d^tth  of  Smithy  who  never  appears  to  have  been  in  pos- 
session of  them.  The  plaintiff  has  an  undoubted  right, 
upon  the  general  issue,  to  prefer  his  evidence  first. :  then 
the  defendant's  is  to  be  heard  in  avoidance  of  it ;  and  if 
die  plaintiff  can  offer  any  thing  consistent  with  the  rules  of 
^w  to  rd>ut  it,  he  is  then  to  be  permitted  to  do  so«  Had 
thb  course  been  pursued,  the  evi(}ence  would,  have  stooA 
$hus« 
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*The  plaintiff  proved  an  tmintermpted  posse^si^  of 
the  slaves  m  himself,  from  1784  to  1795.  To  repel  this, 
the  defendant  produces  a  copy  of  an  absolute  bill  of  sal^ 
for  the  slaves  made  hj  thd  plaintiff  to  Smithy  (under  whom 
he  claims,)  in  consideration  of  150/.  in  hand  paid;  which 
had  been  proved  and  recorded  in  1784:  to  rebut  which, 
the  plaimitf  offers  viva  voce  te^imony,  that  Smith  had,  on 
divers  occasions,  declared  he  had  no  title  to  the  negroes  ; 
which  W2»  objected  to,  but  admitted  by  the  CoUrt,  tn^cauae 
the  original  deed  was  not  produced  in-  Court.  After<» 
^ards,  the  defendant  demurs  to  the  evidence,  and  thoA 
brings  into  view  of  this  Court  the  evidence  objected  to^ 
which  is  not  such  as  it  had  been  described  in  the  bill  of 
exceptions,  if  this  Course  had  been  pursued,  there  ccfuld 
hove  been  Kttle  doubt  in  the  breasts,  either  of  the  Juiy^ 
ked  the  cause  been  left  to  them,  or  of  the  Cburt,  iipoA  the 
demurrer.  For  the  Jury  would  have  been  possessed  of 
the  material  parts  of  die  plaintSff's  evidence  ;  via.  hit 
long  and  uninterrupted  possessi6h  of  the  daves  during 
the  life  of  Smith  ;  and  th^  only  pbint  for  their  eonsidera- 
ti<inf  would  have  been,  whether  they  ought  not  to /r^n/mi^ 
a  re*transfer  and  sale  of  the  negroes  to  the  plaintiff,-  in 
consequence  of  such  possession,  notwithstanding  a  copy 
of  an  old  deed  recorded  twelve  years  before ;  the  original 
not  htxn^  produced^  nor  proved  to  have  been  Ust^  (which 
ought  to  have  been  done,  before  admitting  the  copy^  when 
objected  to,)  and'  might  there&re  ht  prebunied,  upon  the 
circumstances  shewn  in  evidence,  to  have  been  delivered 
up  to  the  plaintiff,  or  cancelled.  No  deed  is  necessary  in 
case  of  a  re-d'ansfer  andfsale,  where  possession  accompa^r 
nies  the  transfer.  The  Jury,  thereforcy  nii^t  have  con<- 
oluded,  upon  the  evidence  before  tbem,  that  stkh  a  re-t 
transfer  and  sale  actdally  took  plaec  And  it  is  now  set* 
ded,  that  the  Court  mi^  draw  ihe  same  codclnstons  upon 
a  demurrer  to  evidence,  which  admitr  the  truth,  but  de-» 
nies  the  sufficiency  of  the  evidence  to  maintain  the  i8sutt> 
on  thc'part  of  the  plaintiff. 

Had  diere  been  no  demurrer  to  evidence,  I  should  havr 
tjiou^t  the  County  Court  erred  in  admitting  the  evidence 
stated  in  the  bill  of  exceptions  to  have  been  offered  by  thw 
plaintiff.  But  the  whole  evidence,  being  inserted  in  the 
demurrer,  appears  different  from  the  description  of  it^ 
(for  it  is  not  stated  verbatim^)  in  the  bill  of  exceptions  : 
and  by  the  demurrer,  the  consideration  of  the  evidence 
objected  to  was  drawn  from  the  Jury  to  die  Court,  who 
^61  i^^S^^  disregard  what  was  impertinent  to  the  tissue,  or 
Otherwise  inadmbsible ;   which  a  Jury,  perhaps  wov34* 
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&€»<•  The  error,  if  any,  was,  therefore,  cured  by  the 
demurrer;  which  must  be  considered  as  a  waiver  of  the 
bill  of  ez!ceptions,  as  to  the  evidence  objected  to* 

Upon  considering  the  evidence  stated  in  the  demurrer 
in  this  manner,  I  have  no  difficulty  in  saying  the  County 
Court  decided  upon  it  properlv,  and  that  the  judgment  of 
the  District  Court  reversing  that  decision  was  erroneous, 
and  ought  to  be  reversed,  and  the  judgment  of  the  County 
Court  affirmed* 

Judge  Carringtok.  I  am  of  opinion,  that  the 
County  Court  decided  properly  upon  the  demurrer  to  evi- 
dence; of  course,  that  its  judgment  upon  the  verdict  of 
the  Jury  was  regular.  The  defendant  did  not  move  for 
a  new  trial,  but  contented  himself  with  an  appeal  to  the 
District  Court.  That  Court  reversed  the  judgment, 
without  stating  any  reason  for  so  doing ;  and  it  is  presu- 
mable thev  did  so,  because  the  record  furnished  none. 

The  objection  that  the  slaves  were  valued  higher  by  the 
Jury  than  the  price  laid  in  the  declaration,  is  no  error. 
If  the  plaintiff  had  stated  a  higher  value  than  the  real 
worth,  that  ought  not  to  have  governed  the  Jury.  They 
were  to  fix  the  value,  at  the  time  of  their  verdict,  as  it 
appeared  from  the  evidence  before  them.  In  the  case  of 
Taff  V.  /r*y,  before  the  General  Court,  in  March  term^ 
1779,  no  value  was  laid  :  the  exception  was  taken,  and 
the  case  was  fully  argued  :  the  Court  determined  the 
omission  was  immaterial,  and  gave  judgment  upon  the 
Jury's  verdict.  I  now  consider  the  value  laid  in  the  de« 
daration,  or  even  if  there  had  been  no  value  laid,  as 
matters  of  no  importance. 

I  am  of  opinion  that  the  judgment  and  proceedings  of 
the  District  Court  ought  to  be  reversed,  and  that  of  the 
County  Court  affirmed. 

Judge  Ltoms  concurring,  judgment  was  entered  a«« 
cordingly* 
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""-^^^"^^^  Leftwich  and  others  against  Berkeley,  Treasurer, 

Thursday,  o 

October  23.  ^^* 


A  suit  on  a  THIS  was  a  suit  brought  in  the  General  Court  by  IFii^ 
joint  and  se-  ij^^  Berkeley^  successor  of  Jacquelin  Ambler^  late  trea- 
must  be  surer  of  the  Commonwealth,  against  William  Leftwicliy 
brought  eiih-  -4.  Mosely^  and  y.  Callaway^  and  three  other  persons,  as 
er  against  a//  *securities  for  Gross  Scruggs^  late  sheriff  oi  Bedford.  The 
th«  obligors  declaration  stated  that  the  said  securities,  with  Scruggs^ 
of"th«n'sin^  entered  into  bond,  with  condition  for  his  faithful  col- 
gly ;  and  not  lection  of  the  revenue  for  1 783  ;  and  assigned,  for  breach, 
against  any  ^h^t  he  did  not  faithfully  collect,  &c.  The  writ  being  ex- 
numSr ;  ^d  ^cuted  on  Leftxuich,  Moscly^  and  Callaway^  they  pleaded 
if  an  error  in  "  conditions  performed  ;"  to  which  the  plaintiff  replied 
this  respect  generally.  A  Jury  was  impannelled  "  to  inquire  of  dama- 
the^"record^  "  S^^  ^"  ^^^^  suit,"  and  returned  a  verdict  *'  that  the 
the  Judgment  "  plaintiff  had  sustained  damages,"  &c.  andjudgpient  was 
will  be  re-  thereupon  rendered  for  the  penalty  of  the  bond,  to  be 
^^"^^»  ^^'  discharged  by  those  damages  and  costs-  Scruggs^  the 
ing  such  er-  Principal  obligor,  was  not  a  party  to  the  suit ;  the  reason 
ror  was  not  of  which  does  not  appear  ;  but  an  account  from  the  au- 
pleaded  in  ditor's  office,  shewing  that  a  judgment  had  before  been 
^^^^Q^*^^  rendered  against  him,  was  copied  into  the  record.  The 
^^  defendants  obtained  from  this  Court  a  writ  of  superset 

deas. 

Clarhy  for  the  plaintiffs  in  error.     In  this  case,  seven 

obligors  are  jointly  and  severally  bound,  and  the  action  is 

brought  against  six  only.     The  parties  can  only  be  boimd, 

as  they  have  agreed  to  bind  themselves  ;  and  are  liable  to 

an  action,  either  jointly  against  them  all,  or  severally 

ia)SBac,Ab,  against  each  obligor  individually,  (a)     If  part  of  the  ob- 

l(W.  CviU.      ligors  were  dead,  it  would  be  admitted,  the  action  might 

I}urn.b.East   ^^  mainuined  against  the  survivors.     Or,  if  a  judgment 

782.  per    *  had  been  rendered  against  the  principal,  and  so  stated 

BulUr,  J.  in  in  the  declaration,  the  plaintiff  might  pursue  the  securities 

&L^'T"^^///-  ^^"  ^^  ^^^  satisfaction  of  his  debt. 

<^*,  '  '  The  Jury  were  sworn  to  inquire  of  damages,  when 
there  was  an  issue  made  up  in  the  cause  ;  which  issue 
ought  to  have  been  tried.  On  a  writ  of  inquiry,  the  Jury 
nl^re  bound  to  find  some  damages,  which,  if  only  one  pen* 
ny,  would  subject  the  defendrmts  to  costs. 

The  Attorney  General^  for  the  defendant  in  error,  in- 
tifited,  1.  That  the  suit  had  been  properly  brought  against 
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the  securities,  a  judgment  having  before  been  rendered     octobei» 
against  ScrvggSy  the  principal,  on   motion ;  and  the  ob-        1806. 
jection  that  he  is  not  named  a  defendant,  cannot  be  sus-    ^^"^p^-^ 
tained,  either  on  principles  of  common  law,  or  under  our  Lefiwich  k 
acts  of  Assembly.  ^^^" 

2*  That,  if  the  defendants  could  have  availed  themselves     Berkeley. 
of  that  omission,  they  could  only  have  done  it  by  plea  in   — — 
abatement ;  but  having  put  themselves  on  the  general  is-    • 
sue,  they  had  waived  the  objection. 

*He  admitted  that,  at  common  law,  if  all  the  obligors  *  6S 

were  not  made  defendants,  or  more  than  one  of  them  were 
sued  without  the  rest,  in  the  case  of  a  joint  and  several 
bond,  it  was  error.  But  then  it  ought  to  be  pleaded  in 
abatement,  and  the  objection  cannot  avail  after  imparlance, 
much  less  after  a  pica  of  **  conditions  performed."(a)  (a)  5  Bae, 
Where  some  of  the  obUgors  are  omitted  in  the  declara-  ^/\^if^ 
tion,  the   Court  will  pr€;sume  that  they  never  sealed  the  ' 

bond,  unless  it  be  pleaded  in  abatement.  The  defendant 
must  shew  that  the  obligor  omitted  is  alive ;  otherwise,  it 
will  be  presumed  that  he  is  dead.(^)  (b)  Akyn^  21- 

JBut  the  statute  ought  to  govern  in  this  case.  It  was  Blackwll  v. 
supposed,  formerly,  that  the  law  did  not  authorise  a  suh  ^*h^f»^ 
against  the  securities,  until  a  judgment  had  been  obtained 
against  the  sheriff.  As  to  the  correctness  of  this  idea,  he 
did  not,  at  present,  mean  to  give  any  decisive  opinion. 
The  mode  oi  proceeding  against  the  sheriff  being  by  mo-' 
ttoriy  and  that  against  the  securities  by  action  on  the  bond, 
it  seemed  to  be  contemplated,  that  the  judgment  against 
the  former  should  precede  the  suit  against  the  latter.  By 
resorting  to  the  motion,  in  the  first  instance,  in  order  to 
subject  the  estate  of  the  sheriff^  his  securities  were  bene- 
fited, and.therefore  they  ought  not  to  object.  It  may  be 
likened  to  the  case  of  an  executor's  bond,  on  which  a 
suit  cannot  be  brought  to  charge  the  securities,  until  a 
devastavit  has  been  established,  by  a  prior  suit,  against 
the  executor.  In  that  case,  the  executor  and  his  securi*- 
ties  are  jointly  sued  on  the  bond)  because,  the  first  judg- 
ment being  against  the  goods  of  his  testator,  he  is  not 
made  personally  liable.  But,  in  this  case,  the  sheriff  is 
responsible,  in  the  first  instance,  out  of  his  own  estate. 
The  law  has,  indeed,  been  changed,  so  as  to  give  a  motion 
against  the  securities  ;(c)  but  judgment  ought  still  to  be  (e)JRfv.Co<fr, 
first  recovered  against  die  sheriflF.  If  it  is  asked,  how  vol.  1.  c.  84. 
does  it  appear  that  the  securities  were  charged  with  the  ^^'  ^^'  ^' 
amount  of  the  judgment,  as  it  is  not  stated  in  the  decla- 
ration ?  it  may  be  answered,  that  the  auditor's  account, 
shewing  it,  was  filed  ;  which  account,  both  in  the  General 
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•cTOBE«,  Court,  and  in  this  Court,  is  considered  a  part  of  the  re* 
1806.        cord.(a)     In  this  instance,  it  Mras  as  much  a  part  of  the 

^^^^^7^^**'  record  as  the  bond,  of  which  oyer  was  not  taken  ;  and  in 
Leftwich  &  ^jjg  petition  for  a  supersedeas^  it  is  referred  to  as  a  part  of 
y,  the  record. 

Berkeley.         Ahhough  the  Jur}'  were  not  sworn  to  try  the  issue^  but 

^  to  inquire  of  damages^  yet,  in  either  case,  they  necessarily 

(a)  2  Cali,  consider  all  the  breaches  assigncd.(4)  *The  clerk  had^ 
v.^Ae Xn-  indeed,  been  guilty  of  a  slight  informality  in  swearing 
mon^alth,  them  ;  but,  after  a  fair  trial  on  the  merits,  a  mere  clericsd 
{y)Jiev.Cod9y  mistake  ought  not  to  vitiate  the  verdict.  It  is  admitted, 
^^^21^  ^^  *^^^  ^^  ^  ^^^^  ^^  inquiry,  the  Jury  must  find  for  the  plain* 
Ho,  111.^  ^^^>  ^^*»  *^  ^^^  merits  had  been  for  the  defendants,  only 
ii^  64  a  cent  damages  and  costs  would  have  been  given. 

.  Wickham^  in  reply.  The  Attorney  General  admits  that, 
on  a  joint  and  several  bond,  suit  must  be  brought  against 
all  the  obligofrs  who  are  living,  or  any  one  of  them ;  not 
against  any  intermediate  number  ;  but  contends  it  is  now 
too  late  to  take  advantage  of  this  irregularity ;  and  that 

ihe  fact  that  one  of  the  obligors  had  not  been  sued  should 
tave  been  pleaded  in  abatement.  But  where  is  the  ne* 
cessity  of  a  plea  in  abatement,  when  it  appears  in  the 
record  ?  The  plaintiff  avers  it  in  his  declaration.  He 
says  that  the  defendants,  (now  plaintiffs  in  error,)  **  togc- 
♦'  ther  with  Gross  Scru^gs^^^  8cc.  The  authority  cited  by 
the  Attorney  General  (5  Bac.  Abr.  165.)  only  applies  to 
patters  in  pais ^  such  as  would  not  appear  upon  the  record, 
without  being  specially  pleaded.  But  it  is  said,  it  should 
be  intended,  that  Gross  Scruggs  never  executed  the  bond. 
If  so,  it  is  void  ;  because,  being  a  statutory  bond,  it  must 
be  taken  pursuant  to  the  statute,  or  the  treasurer  cannot 
-sue  upon  it.  But  in  fact,  Scruggs  did  seal,  as  the  words 
of  the  bond  prove.  There  was  no  necessity  for  the  de* 
fendants  to  have  averred  that  Scruggs  was  alive,  because 
the  record  shewed  it ;  and  the  rule  of  law  is,  that  a  person 
shall  not  be  presumed  to  be  dead.  Nor  shall  it  be  in- 
tended that  a  judgment,  on  motion,  because  it  might  have 
been  done,  had  been  recovered  against  Scruggs.  The 
right  to  obtain  a  judgment  is  no  evidence  that  it  has  been 
done ;  and,  in  fact,  it  is  denied  that  any  judgment  was 
ever  obtained  against  him.  Aleynh  Reports y  21.  was 
tipon  demurrer,  and  is  an  authority  in  our  favour.  AH 
the  cases  in  the  books  are,  that  where  the  name  of  aa 
obligor  has  been  omitted  in  the  writ  and  declaration,  Si 
demurrer  would  not  lie.  If  the  omission  appeared  upon 
vyeTy  it  was  pleaded  in  abatement  f  if  upon  Ae  trial  on^. 
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and  no  oyer  taken,  it  was  inferred  that  the  party  had  not 
sealed  the  bond. 

It  was  not  necessary  first  to  bring  a  suit  against  the 
sheriff)  before  the  securities  could  be  charged.     It  is  set-  teftwich  & 
tied  in  the  case  of  Call  v.  Ruffin^(a)  that  the  securities  to  a       ^^^ 
guardian's  bond,  are  liable  to  an  action,  without  any  pre-     Berkeley, 
▼ious  suit  against  th^  principal.     The  *rule  established  in  ■  » 

Braxton  v.  Wiml(nv,{b)  is  founded  on  principles  of  law,  (a)  1  Ml» 
which  apply  solely  to  the  cases  of  Executors  and  adminis-  ^^'  ^  ^^^ 
trators.  *  ^5 

The  auditor's  certificate  is  no  evidence  of  a  judgment,  jj.  Jid^n 
because  not  the  best  evidence;  nor  is  it  any  part  of  the  Cailv. Ruffing 
record.     It  has  been  repeatedly  decided,  that  the  mere  (iCaU,^3.) 
circumstance  of  a  papers    being    copied    and    inserted  ^»^»sC/rti- 
among  the  records,  does  not  make  it  a  record,  unless  it  tor^r.  spot- 
kgaHy  constitutes  a  part.    The  practice  spoken  of  in  this  iyhania  yus- 
case,  has  no  weight.     It  is  the  practice  to  introduce  mer-  *'^*' 
chants'  accounts  on  the  trial  of  a  cause,  yet  they  are  no 
part  of  the  record,  unless  made  so  by  an  exception,  de- 
murrer, or  the  like*.    But  because  the  Court,  in  the  case 
of  Branch  and  others  v.  The  Commonrvealth,(c)  speaks  of  (c)   2  Call, 
the  auditor's  account  as  being  in  the  record,  it  is  contend-  ^^0-  ^^ 
cd  that  it  is  part  of  the  record  in  the  present  case.     This 
is  uninaportant.     Nodiing  is  more  common  than  for  plain- 
tiffs, in  actions  of  debt  upon  bonds,  to  file  statements  of 
the  payments  which  have  been  made,  but  they  do  not  ne- 
cessarily form  a  part  of  the  record.    The  petition  for  a 
supersedeas  refernng  to  the  account,  is  no  evidence  that 
it  is  a  part  of  the  record.     If  the  opinion  of  the  gentle- 
man who  drew  the  petition  be  taken  at  all,  it  must  be  taken 
altogether ;    and  he  explicitly  states   it  as  his  opinion, 
**  that  there  is  a  sufficient  error  in  the  record  to  warrant  u 
**  reversal  of  the  judgment."    It  is  also  said  that  the  ac» 
count  is  as  much  a  part  of  die  record  as  the  bond.     It  is  a 
suiEcient  answer  to  say,  that  the  cases  are  quite  dissimilar j 
the  bond  is  stated  in  the  declaration,  which  is  not  the  case 
widi  ikit  account*     But  if  the  account  be  a  part  of  the 
i%cord^  the  judgment  ought  to  be  reversed,  because  it  is- 
erroneous.    It  charges  an  usurious  interest,  and  exhibits  as 
complete  a  system  of  shaving  as  was  ever  introduced  in 
those  towns  in  which  banks  are  established^ 

The  question  between  the  parties  was,  whether  there 
was  a  breach  of  the  condition  of  the  bond  ;  but  the  only 
question  before  the  Jury  was  the  amount  of  the  damages 
wUdi  they  were  to  find.  It  is  said  that  swearing  the  Jury 
on  Ac  writ  of  inquiry  was  a  mere  matter  of  form.  It  was 
indeed  a  common  remaric,  that  a  custom-house  oadi  was  a 


Digitized  by 


Google 


^5  Supreme  Court  of  Appeals. 

mere  matter  of  form,  but  he  never  heard  it  applied  before 
to  the  oath  of  a  Jury.     The  error  too  was  important  ;  for 
some  damages  were  necessary  to  be  found ;  and  a  single 
^*  others  ^  P^nny  would  carry  the  costs. 

V.  *But  it  is  asked,  why  did  not  the  defendants  object  at 

Berkeley,     the  trial  ?     We  answer,  because  the  error  appeared  on  the 
'   record.     An  exception  is  necessary,   only  to  introduce 
^  66  into  the  record  something  which  would  not  otherwise  ap- 

pear upon  it.     This  is  said  to  be  a  mere  clerical  error,  and 
according  to  the  liberality  of  modem  practice,  ought  not 
to  be  resorted  to,  in  order  to  defeat  the  justice  of  the  case. 
^  To  a  Court  of  Appeals,  sitting  to  correct  the  errors  of 

inferior  Courts,  he  would  only  say,  "  that  law  is  justice, 
*'  and  justice  is  law."  Let  it  be  admitted  that  the  error 
originated  with  the  clerk  ;  still,  is  it  such  an  error  as  can 
be  amended  ?  This  is  the  test  by  which  to  try  whether  it 
be  a  clerical  error  or  not.  No  amendment  could  go  te 
shew  that  the  Jury  tried  an  issue,  when  they  were  only 
sworn  to  inquire  of  damages. 

Randolph^  on  the  same  side.  In  suits  on  common  bonds 
for  the  payment  of  money,  it  is  not  so  necessary  for  the 
principsd  obligor  to  be  made  a  party,  as  in  those  on  she- 
riff's bonds.  None  but  the  sheriff  himself  can  perform 
the  condition.  His  securities  have  neither  power  to  act 
in  the  office,  nor  do  they  know  any  thing  of  the  acts  of 
their  principal.  If  a  judgment  had  been  obtained  against 
the  principal,  by  motion,  or  action,  an  execution  might 
have  gone  against  his  estate,  and  saved  that  of  his  secu<- 
rities. 

The  record  proves  that  the  cause  was  tried  on  a  writ  of 
inquiry.  The  entry  is,  "  this  day  came  the  plaintiff,"  &c 
(as  is  proper  upon  a  writ  of  inquiry,)  and  not  "  the  parties," 
which  is  the  regular  entry  in  the  trial  of  an  issue. 

With  respect  to  the  plea  of  conditions  performed,  it 

\         has  been  repeatedly  decided,  that,  although  it  is  pleaded 

by  the  defendant,  yet,  if  it  appears  there  is  nothing  which 

he  is  bound  to  perform,  he  shail  be  discharged.  • 

Cur*  adv.  vult. 

On  Saturday^  the  25th  of  October ^  the  President  deli- 
vered the  opinion  of  the  Court,  (present.  Judges  Lyom^ 
Roane^  and  Tucker^  that  there  was  error  in  this,  that  the 
bond  in  the  declaration  mentioned  being  a  joint  and  several 
obligation,  and  it  being  stated  in  the  declaration  that  Gro8$ 
Scruggs^  one  of  the  obligors,  had  executed  the  8aidbon4) 
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by  having  acknowledged  himself  to  be  held  and  firmly     octobei, 
bound  with  the  other  obligors  in  the  said  bond,  and  not        1^^- 
being  jointly  sued  with  the  other  obligors,  nor  stated  to  be     ^^^"^^^^^'^ 
dead,  the  judgment  against  the  other  obligors  is  erro-  ^^^^^  ^ 
neous.    The  judgment  is,  therefore,  reversed.  y^" 

Bericeloy. 


*  67 

♦Taylor's  Administrator  against  ^iccAson.  Friday, 

ON  an  appeal  from  a  decree  of  the  Superior  Court  of  no  calcuU- 
Chancery  for  the  Richmond  District,  by  which  the  bill  tions  or 
brought  by  the  appellant  to  set  aside  an  award,  was  dis-  pwind*   foB 
inU«?H       ^  ^^  »  an  award, 

missed.  ^hjch   ar« 

The  bill  states  that  the  appellant's   intestate  and  the  not  incorpo* 
appeQee  were  engaged  in  partnership  in  the  "  Manchester  '*^^  *"  '^^ 
Mils,''  which  they  had  leased  for  a  term,  unexpired  at  ?J  it^it^'iht 
the  death  of  the  former ;  that  by  the  articles  of  copart-  time  of  delU 
nership,  on  the  death  of  either  partner,  the  survivor  had  very,  are  to 
the  power  of  taking  upon  himself  the  remainder  of  the  ^  regarded 
lease,  at  a  valuation  to  be  made  by  persons,  mutually  as  reasons  or 
chosen  by  him  and  the  representatives  of  the  deceased ;  grounds  to 
that  the  parties  accordingly  made  choice  of  three  gentle-  *^^*<1  ^^ 
men,  to  determine  the  value  of  the  unexpired  lease  in  ^^  ^  award, 
cash  ;  that  those  gendemen  awarded  the  sum  of  59 5 L  Bs.  which  is 
10(L  to  be  paid  by  the  appellee  to  the  appellant  for  his  in-  good  in  other 
terest  in  the  mills,  provided  the  appellee  obtained  from  JSlMam^cr 
George^  Mayo,  the  lessor,  a  release  in  full  of  all  claims  not  mention- 
which  he  might  have  on  the  appellant  as  administrator  of  edinthesub- 
iiis  intestate  ;  but  if  the  appellee,  when  called  on  by  the  ^^^^  •    *^ 
appellant,  did  not  obtain  such  release,  the  award  was  to  Jhereby^^ be 
be  void.     A  certificate  from  the  arbitrators  explanatory  of  vitiated ;  but 
the  grounds  on  which  they  had  made  up  their  award,  the  addition- 
(shewing,  that  the  sum  at  which  the  property  was  valued,  ouJJ**to*^be 
arose  frt)in  calculations  of  interest,  at  10  per  cent  per  rej^ted    as 
annum,)  was   obtained  from  them  a  few  days  after  the  surplusage. 
award  was  delivered ;  and  is  filed  among  the  papers   in 
the  cause*     It  also  shews  that  nine  months  were  estimated 
as  the  time  of  payment,  though  the  award  itself  is  silent 
on  that  subject. 

The  appellee,  in  his  answer,  states  that  the  appellant 
agreed  to  allow  him  nine  months  credit,  on  whatever  sum 
might  be  awarded  by  the  arbitrators ;  that  George  Mayo 
had  executed  the  releases  required  by  the  terms  of  the 
award  ;  which  he  had  always  been  ready  and  willing  to 
perform* 
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••To»tii^  The  Chaneellor  dismissed  so  much  of  the  bill  as  prayed 

1806.  that  the  award  might  be  set  aside  ;  and  decreed  the  sum 

^!irVT^  awarded,  with  interest ;  after  deducting  the  amount  of  the 

Admv'  ^^'^  expended  in  defending  the  suit* 


V. 


7( 


Nicofbon.  *Bennett  Taylor^  for  the  appellant.  The  award  ought 
-""""■""""  to  be  set  aside,  1.  Because  the  arbitrators  departed  from 
^  68  the  terms  of  the  submission  i  2.  Because  the  calculation 

made  b^  them  was  usurious  ;  3«  Because  it  wanted  mu- 
tuality. 

1.  The  atticles  of  submission  state,  that  the  valuation 
was  to  be  in  cash  :  but  the  certificate  of  the  arbitrators^ 
and  the  account  annexed,  prove  that  they  allowed  a  credit 
of  nine  months,  and  a  discount  of  ten  percent  for  prompt 
payment. 
»  3  l>rn.        An  award  may  be  set  aside  for  errors  on  its  face»(tf)  and 
•^05.  Corner    Jt  surely  is  the  same  thing,  if  the  arbitrators  certify  the 
3Ati.  ^2^  principles  upon  which  they  proceeded,  and  it  appears  that 
I492.i  ^idout  they  were  wrong,  either  in  law  or  fact.(A) — Much  mis- 
¥.  Pain,  S.  p.  chief  might  result  from  too  freely  admitting  such  enla^ 
r^'W        nations,  but  they  ought  not  to  be  excluded  altogether* 
prmoL.  ^'    ^^^  example,  suppose  the  arbitrators  should  mistake  the 
ib)  1  WoMh.  names  of  the  parties,  and  insert  A  instead  of  B :  it  would 
156^158.       be  absurd  not  to  permit  them  to  explain  their  intentionf 
ShQre^j:o.    "^  middle  rule  should  be  followed,  of  neither  too  great 
V.  Rou.     '    laxity  nor  strictness.     As  in  the  case  of  verdicts^  which 
are  attempted  to  be  disturbed  on  the  evidence  of  the  Ju- 
rors, caution  ought  to  be  observed  in  setting  aside  awards* 
But  where  the  evidence  is  unquestionable,  as  in  this  case^ 
where  all  the  arbitrators  have  joined  in  the  certificate,  and 
furnished  both  parties  with  copies,  no  danger  could  arise 
from  receiving  such  certificate,  and  considering  it  a  part 
of  the  award.    The  word  "  cash"  in  the  submission,  ne- 
cessarily excluded  credit.    We  do  not  contend  that  the 
award  is  to  be  void,  because  that  word  was  omitted  ;  but 
because,  in  fact,  credit  was  allowed.      Could  Nicolson^ 
with  the  certificate  of  the  arbitrators  in  his  pocket,  have 
been  compelled  to  pay  the  money  .^     It  may  be  said,  that 
ten  per  cent  was  a  compensation  for  the  credit.     But  the 
arbitrators  had  no  right  to  judge  of  this,  and  Nicolson 
might  have  set  it  aside,  on  the  ground  of  usur)'.     The 
answer  admits  that  nine  months  credit  was  allowed,  but 
says  that  the  plaintiff  agreed  to  it^  of  which  there  is  no 
proof:  neither  could  it  have  been  shewn  by  parol  testimo- 
ny, since  the  written  admission  was  otherwise. 

2.  The  calculation  was  usurious,  circuitous,  and  neces- 
sarily injurious  to  the  plaintiff.    See  the  President's  opi" 
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tiion  in  the  case  before  cited,  1  Wash.  158. — The  allow- 
ance of  ten  per  cent  against  the  plaintiff  was  for  the  ba- 
lance of  the  lease,  being  seven  years  ;  whereas  the  addi- 
tion of  ten  per  cent  in  his  favour  was  only  for  nine  months  j      Tf  ^  °^* 
and  even  Uiat  Was  to  be  deducted  on  payment  of  cash.  v™' 

*3.  The  award  was  not  mutual,  for  it  was  obligatory  on     NiooUon. 
one  party  at  all  events,  but  was  binding  on  the  other  only 


at  his  own  election,  and  conditionally ,,  there  being  a  pro-  ^  69 

vise  annexed,  not  warranted  by  the  submission.     It  de- 
pended on  a  release  being  obtained  from  MayOj  a  stranger 
to  the  award,  which  circumstance  is  sufficient  to  overthrow 
it«(a)     An  award  too  must  be  final.(^)     Now  this  award'  (a)  1  Bac 
was  not  final,  but  might  or  might  not  be  rendered  so  by  ^^^-  ^X  ^^' 
Mayo*9  executing  the  release ;  and  there  is,  in  fact,  no  i^^ranunu  ^^ 
proof  that  this  has  been  done.  let  (E.)  dlv. 

The  Chancellor  says,  the  proviso  was  ^  tiullitjr,  and  l- 
that  an  impertinent  part  of  an  award  does  not  vitiate  k  )£}J^^  /^ 
good  independent  part.  But  here  one  part  depended  on 
die  other,  and  the  arbitrators  conceived  the  release  im- 
portant. Was  not  the  release  really  important  t  It  must 
have  influenced  the  estimate.  But  what  right  had  the 
arbitrators,  when  nothing  but  the  rent  was  in  question^  t9 
require  a  release  from  Mayg  of  all  demands  f 

Judge  Lyons.  Was  not  that  for  your  benefit  ?  1  Call^ 
575.  Macon  v.  CrUmp^  proves  that  such  an  objection  can- 
not lie. 


Bennett  Taylor*   We  did  not  want  such  a  favour  at  their 
hands.     1  Bac.  220.(c)  moreover  proVes^  that  an  award  (c)  Cip|/*»> 
with  a  proviso  is  void.  ^^^ 

Copland^  for  the  appellee*     As  to  the  objection  that  the 
arbitrators  inserted  in  their  award  a  matter  not  mentioned  ' 
in  the  submission,    this  cannot  vitiate  so  much  of  the 
award  as  is  good;(^)  but  the  additional  matter  ought  to  (d)ivin.^ 
be  rejected  as  surplusage.  pl-  ^  c>^* 

With  respect  to  introducing  aflMavits  of  witnesses,  or  ^^^^^^ 
certificates  of  arbitrators,  not  annexed  to,  or  given  at  the 
same  time  with  the  award,  for  the  purpose  of  explaining  it, 
1  iVath*  158.  shews>  that  any  improper  conduct  in  the  ar- 
bitrators may  be  proved  by  affidavits,  but  not  errors  inland 
§r  in  fact.  A  Court  cannot  coerce  arbitrators  to  givp 
evidence  of  the  principles  upon  which  they  acted  ;  and, 
therefore,  ought  not  to  permit  them  to  furnish  certificates 
to  alter  or  express  dififerently  their  award  from  what  it 
T«L*  I.  L 
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*  70 


(a)   iWy. 
Smith. 
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purports  on  its  face.  If  they  could  do  this,  Juries  mighi 
certify  in  every  case  against  their  own  Verdicts*  But, 
what  is  the  cause  of  complaint  ?  "Was  there  any  thing 
unconscionable  done  by  them,  even  according  to  their  cer- 
tificate ?  By  the  original  agreement,  Nicolson  was  not  to 
pay  immediately.  Seven  years  of  the  lease  were  yet  to 
run  ;  and  a  discount  of  ten  per  cent  was  surely  very  mo- 
derate for  cash,  instead  of  so  long  a  credit  ;  to  make 
♦amends  for  which,  as  far  as  was  right,  ten  per  cent  for 
the  nine  months  delay  of  payment,  was  allowed  tO  Taylor. 

Irhis  question,  however,  is  foreign  to  the  present  sm9j- 
Ject,  for,  notwithstanding  the  certificate  given,  no  credit 
was  alloM^ed  in  the  award  itself,  Which  was  absolute  and 
final,  and  might  have  been  enforced  immediately* 

The  award  was  not  that  a  thing  was  to  be  ddtie  by  a 
stranger  to  the  submission,  but  thtit  Nicolson  was  to  obtain 
a  release  from  Mayo.  It  was,  therefore,  not  void  on  that 
account ;  but  so  much  of  tt^  being  impertinent,  was  pro- 
perly rejected  by  the  Chancellor* 

Wednesday^  October  29,  the  IPresidellt  delivcted  the 
opinion  of  the  Court,  (consisting  of  Judges  LyonSy  Roane^ 
and  Tucker^  that  no  calculations  or  grounds  for  an  award, 
which  are  not  incorporated  in  it*  or  annexed  to  it  at  the 
time  of  delivery,  are  to  be  regarded  or  received  as  reasons 
or  grounds  to  avoid  it;  that,  therefore,  there  hno  error 
la  ^  decree,  which  must  be  affirmed* 

he  farther  observed,  as  his  own  opimoli,  that  there  i» 
not  the  same  strictness  how  in  awards  ^  formerly.  The 
Courts  in  England  have  relaxed  ;  and  they  are  benignljr 
construed,  to  give  them  full  effect,  when  there  is  no  fraud 
in  obtaining  them*    He  cited  2  Wilson^  268*(aj 


Snturdtn,  Wig^sworth  a;g*ain^f  Steers  and  Others. 

October  25« 

A  contptct        THIS  was  a  petition  for  a  supersedeas  to  a  d^ee  of 

»*y  dVv^   ^^  Superibr  Cotiit  of  Chtocery  for  the  Richmond  District, 

kml  reprc^  pronouneed  in  May  last,  affirramg  a  decree  of  the  Couiity 

sentatives  of  Court  oi Spotsyhania. 

aptrty  ttoe^      The  case  was,  that  Steefs^  who  was  addicted  to  intoitica- 

Sxnind  o?^  ^'*^^»  ^^^  was -drunk  at  dinner,  (biit  not  froii^  the  procure- 

his   having^ 

bttcn  drui3:  when  it  wm  made,  although  such  drankeDQett  wu  not  occauoned  bf 

llie  procurement  of  the  other  party. 
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efi/^XktoiWigffksworth  as  appeared  from  any  of  the  evidence,) 
was  prevailed  on  by  the  latter,  about  midnight  of  the  same 
day,  or,  as^  some  of  the  witnesses  think,  afterwards,  (being 
still  drunk,)  to  execute  a  bond  for  the  conveyance  of  his 
lands  in  this  state,  in  exchange  for  lands  in  Kentucky. 
IViggUsworth  got  possession  of  the  lands  of -y^r^r^^but  never 
made  any  conveyance  for  those  in  Kentucky^' thoM^  be 
frequently  expressed  his  willingness  to  execute  a  deed, 
whenever  he  should  obtaui  one  from  Steers  but  which  was 
never  done*  ~  In  this  state  of  things  Steers  died,  intestate  ; 
and  a  bill  was  brought  by  persons  "(^claiming  to  be  his  heirs 
at  law  to  vacate  this  bond,  stating  the  circumstances  of  the 
contract,  and  suggesting  that  it  was  not  in  the  power 
of  Wigfflesworth  to  msike  a  good  title  to  the  land  in  Ken^ 
iuch/y  designated  in  his  bond :  the  bill  also  prayed  for  a 
re-delivery  of  the  land,  of  which  Wi^glesworth  had  got 
possession,  and  for  an  account  of  the  profits*  One  of 
the  witnesses  proved  that  the  contract  was  made  in  the  mor- 
ning, while  Steers  was  sober,  but  another  stated  that  Steers 
was  called  on  by  Wigglestoorth  to  bargain  about  the  land, 
after  dinner,  and  when  he  was  evidently  drunk ;  and  all 
the  witnesses  agreed  that  he  was  dnmk  when  it  was  con- 
summated by  his  entering  into  bonds.  The  person  who 
drew  up  the  writings,  declared  that  he  did  it  with  reluctance, 
believing  that  Steers  was  drunk  at  the  time,  and  also,  that 
it  was  after  midnight,  (and  if  so,  Sunday  morning,)  when 
Aey  were  executed  j  diat  a  stranger,  who  was  present,  ur- 
ged the  impropriety  of  closmg  a  bargain  of  consequence  at  so 
onseasonable  a  time  ;  that  the  witness  *^  discovered  a  back- 
**  wardness  on  the  part  of  Steers^  and  a  forwardness  on  the 
"  part  of  Wigglesworth^'*  in  completing  the  contract. 

llie  Court  of  Spotsylvania  decreed  the  contract  to  be  an* 
DuUed,  and  that  n^gglesworth  should  re-deliver  the  land 
to  the  complain^ts,  but  without  any  account  of  profits.  On 
an  appeal  to  the  Superior  Court  of  Chancery,  Uiis  decree 
was  aiGrmed. 


70 


OCTOBKX, 

1806,. 


worth 

T. 
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others.  ' 
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J?0lt«  jmoved  for  a  supersedeas  upon  the  following  grounds 
— 1st.  That  upon  d>e  face  of  the  bill,  the  plaintiffs  had  a  plain 
and  adequate  remedy  at  law,  upon  a  Question  purely  legal ; 
without  any  one  circumstance  to  give  jurisdiction  to  a  Co.urt 
of  Equity — ^2d.  ITiat  Ae  bill  charging  **  that  the  three 
"  complainants  were  heirs  at  law  to  Mel  Steers — that  he 
"  died  leaving  neither  children  nor  father  or  mother,  nor 
'*  fanMdier  to  }^our  orator,  whereby  th^y  became  heir  at  la\y^ 
"  to  the  said  Abel^^  made  out  too  imperfect  a  title  under 
4hf4tcers  to  warrant  a  decree — ^and  if  a  decree  could  be 
Ibunded  on  such  a  bill  with  proof  of  its  verity^  that  proof 
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Of  TOBEB,  IS  not  furnished,  although  the  answer  denies  their  right  of 

1806.  inheritance — and,  3d.  That  Steers  was  not  drunk  when  he 

^^^''^"'^^  made  the  contract,   though  he  was  when  he  consummated 

Wig^g:*"-  it ;  j^d  that,  if  he  had  been  intoxicated  without  the  procurc- 

^  y^  ment  of  the  defendant,  the  contract  could  not  be  avoided.(a) 

Steers  and 

oUicw.  Tfig  Courts  (Lyons^  Roane  and  Tucker^  Judges,)  denied 

^  the  supersedeas  ;  conceiving  that  under  the  particular  cir- 

eUonCwu"  cumstances  ♦of  this  case,  the  rule  stated  from  Powell  vronld 

fract^f  p.  29,  not  be  infringed  thereby ;  that  the  bill  was  sustainable  on 

BO.  the  ground  of  vacating  the  bond ;  and  that  on  both  grounds 

*  72  the  decision  of  the  Court  seemed  warranted  by  Retinoids  v« 

{b)  1  Wtuh.  JValler^(b)  and  other  cases. 


OalZl-lo,  ^^^^  against  Gardner  and  cthers.(l) 

Where,  on  «  THOMAS  GARDNER  and  others,  next  of  kin  to  Ma- 
the  e^deiKe  Hf  Gardnery  deceased,  filed  a  bill  in  Chancery  in  Louisa 
adduced  does  County  Court,  against  Francis  Ford,  alleging  that  he  had 
rot  appear  on  by  undue  means  procured  a  writing,  purporting  to  be  the 
^  musT*^'  ^^^  ^*^  ^^  ^^^  ^^^^  -^'•J't  and  bequeathing  to  him  her 
presumed  to  whole  estate  ;  which  had  before  been  offered  for  probate  in 
have  been  le-  the  County  Court,  and  rejected,  but  on  an  appeal  to  the 
Inland  right 

Upon  an  is-  W  See  the  case  of  Paul  and  others  ▼.  Foul,  vol  2. 

fi*om  a  Court 

of  Chancery  to  tiy  the  validity  of  a  will,  the  Court  ought  to  give  directions  re- 
specting the  reading  of  the  papers  filed  in  the  cause :  otherwise  the  omission  to 
read  any  of  them  on  the  trial  of  such  issue  will  not  be  a  ground  ftff  reversing  the  pro- 
ceedings, if  the  Court  of  Chancery  refuses  to  grant  a  new  triaL 

When  the  verdict,  in  such  a  case,  is  certified  to  the  Court  sitting  in  Chancery^  and  a 
new  trial  refused,  the  allegations  relative  to  what  passed  at  the  tnalsUted  in  a  bill  of 
exceptions  to  the  opinion  of  the  Court  in  refusingthe  new  trial,  if  no  proof  of  the  truth 
of  those  allegations  appear  on  the  record,  are  not  to  be  taken  as  admitted  to  be  true  by 
the  Court's  signing  and  sealing. 

After  the  probate  of  a  will,  any  person  interested,  who  bad  not  appeared  and  con- 
tested such  probate,  may,  within  seven  years,  file  a  bill  in  equity  to  contest  it9  validity : 
luid  any  such  person,  even  though  he  had  appeared  and  contested  the  pi^obate,  may  file  a 
bill  as  aforesaid,  on  the  ground  of  a  fraud,  to  the  existence  of  which  he  was  a  stranger 
at  the  time  of  the  probate. 

Notwithstanding  a  will  has  been  admitted  to  record  iq  a  District  Court,  a  County 
Court  in  Chancery  has  jurisdiction  to  try  its  validity. 

A  County  Court  sitting  in  Chancery  has  a  right  to  direct  an  iisoe  to  be  tr^d  oo  the 
common  law  side  of  the  same  Court. 

An  issue  to  try  the  validity  of  a  will  has  the  sam^  effect  with  an  issue  to  try  whe? 
tber  the  writing  ia  question  if  the  will^  or  not. 
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District  Court  of  Charlottesville^  admitted  to  record.     The     octoiee, 
defendant  filed  an  answer^  averring  that  the  will  was  duly        ^^^• 
executed*     The  depositions  of  nine  witnesses  were  taken  in     ^-^^'^^^i^ 
behalf  of  the  plaintiffs,  and  five  for  the  defendant ;  and,        ^^^^ 
altogether,  clearly  proved  that  the  will  was  not  duly  execut-  Gardner  and 
ed,  and  that  jF^r// was  guilty  of  a  gross  fraud  in  preparing       others. 
it,  and  offering  it  to  her  to  be  executed,  when  she  was  out   — — — 
of  her  senses. 

The  cause  standing  for  hearing,  an  issue  was  directed  to 
tty  the  validity  of  the  will  on  the  law  side  of  the  County 
Court.  A  declaration  was  drawn,  stating  a  wager  that  the 
paper  purporting  to  be  the  will  was  n§t  valid;  and  issue  was 
joined  upon  the  plea  of  its  being  valid.  The  verdict  was 
**  We  of  the  Jury  find  that  the  paper  called  a  will,  &c.  is  not 
**  valid***  Upon  a  motion  to  the  Court  in  behalf  of  the  de- 
fendant, to  certify  that  the  evidence  was  in  his  favor,  the 
Court  were  divided.  At  the  succeeding  term,  a  motion  was 
made  for  a  new  trial,  which  being  refused  by  the  Court,  the 
defendant  filed  a  bill  of  exceptions,  stating  as  the  grounds 
of  his  motion,  1st.  The  division  of  the  Court  above-mention- 
ed ;  and,  2d.  That  the  answer  had  not  been  read  to  the  Jury, 
die  counsel  at  the  bar  having  said  it  was  settled  at  the  Dis- 
trict Court,  that  it  should  not  be  read  in  such  cases,  in  con- 
sequence whereof  it  was  not  ofifered  to  be  read.  The  Court 
entered  a  decree  declaring  null  and  void  the  paper  purport- 
ing to  be  the  will  of  Mary  Gardner.  Th«  defendant  Ford^ 
appealed  ;  and,  the  decree  of  the  County  Court  was  affirmed 
•by  the  High  Court  of  Chancery ;  from  whenpe  he  appealed  *  7^ 

to  this  Court. 

Randolph  J  for  the  appellant.  I  admit  that  the  depositions 
in  this  case  are  against  my  client  ;  but  they  are  unimportant 
as  to  the  questions  which  I  mean  to  discuss. 

The  first  point  I  contend  for,  is,  that  the  will  having  been 
tried  in  the  Coimty  Court,  and,  on  an  appeal  to  the  District 
Court,  admitted  to  record,  the  parties  (if  desirous  of  carry- 
ing the  contest  farther)  should  have  appealed  to  this  Court, 
instead  of  bringing  tneir  suit  in  Chancery.    The  County 
Court  in  Chancery  could  not  annul  a  will  which  a  Superior 
Court  of  Law  had  admitted  to  record  on  the  same  evidence 
as  that  before  them.     ITie  words  of  the  law,  I  admit,  are 
ambiguous,(a)  but  their  meaning'  appears  to  be,  that,  where  . 
a  will  has  been  admitted  to  probate,  any  person  interested,  y^i  ^\.  93. 
who  had  never  appeared  before  and  contested  it,  may,  with-  icct.  11.    p; 
in  seven  years,  appear  and  file  his  bill  in  equity  ;  but  that,  1^1- 
where  the  will  was  contested,  when  offered  for  probate,  the 
llecision  should  be  SnaU 
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ecTo»sii,        In  this  case  the  will  was  contested  in  the  County  Ccmit, 

1806.  in  i\^^  grst  instance,  and  rejected  ;  but  that  decision  was  af* 

^'^^^''^V'  terwards  reversed  by  the  District  Court,  and  the  same  will 

^^^  admitted  to  record.     I  acknowledge  that  the  proceedings 

Gardner  and  ^^  ^^^  probate  are  not  a  part  of  this  record,  but  they  ought 

others.  to  have  been  ;  and  a  certiorari  for  a  more  copiplete  record 

.      "  should  be  awarded. 

Wiclham.    The  case  of  WilBams  executor  of  Toung  v. 
(a)3Oi//,230.  Stricikrjia)  proves  that  a  certiorari  cannot  be  awarde4 
from*  this  Court  to  supply  any  omission  in  the  County  Court 
record. 

Randolph.     However  that  may  be,  I  shall  contend  there 
is  enough  in  this  record  to  shew  that  such  proceedings  barf 
existed.     The  bill  expressly  states  that  the  will  had  been 
contested  in  the  County  Court,  and  established  in  the  Dia* 
(b)  2  Wash   ^"^^  Court.  Wyld  &  Ambler ^{li)  shews  that  no  Coun^  Court 
36—42.  can  enjoin  the  judgment  of  a  District  Couru     It  fbllowa 

therefore,  by  analogy,  that  a  will  proved  in  the  latter  o^nnolt 
be  annulled  in  the  formef . 

My  second  objeuion  is  thatthe  isme  did  not  literally  com- 
ply with  the  law.  It  should  have  been  joined  on  the  point, 
whether  the  paper  in  question  was  thetuillotJifary  Gardner 
or  not ;  instead  of  which,  it  was,  whether  the  will  was  valujf 
or  not.  In  this  qise  an  express  law  dictates  particular  words 
to  be  used  in  making  up  the  issue,  and  therefore  ought  to 
^74  jbe  strictly  followed.     Issues  at  common  ^law,  such  as  nou 

assumpsit^  nil  debet^  %^c.  being  the  creatures  of  the  Courts, 
may  be  modelled  by  them  according  to  their  discretion  ;  but 
the  express  words  of  a  law  cannot.  In  England^  in  cases  of 
this  nature,  the  issue  is  devisavit  vel  non^  and  synonymous 
words  are  rejected.  It  ^ay  be  said  that  to  try  the  validity  of 
the  will,  and  whether  the  paper  be  the  will  or  not  is  the  same 
thing.  But  the  great  object  is  to  avoid  vague  expressions, 
which  may  be  misinterpreted ;  for  Juries  might  understan4 
the  validity  of  the  will  to  depend  upon  the  question  whether 
the  dispositions  of  properly  made  in  it  were  reasonable  i^ 
their  opinions.  The  strictness  I  conte^  for  may  appear  tp 
be  too  great,  but  is  the  more  necessary,  since  the  verdict  i^ 
final,  and  if  a  single  objection  is  deemed  sufficient  by  the  Juiy^ 
the  will  is  annulled ;  but,  unless  every  thing  concurs  m  its 
favour,  it  cannot  be  establishedt  Resides,  where  re^  and 
personal  estates  are  both  conveyed  by  a  will,  (which  wa^  the 
case  h^re,)  a  Jury  might  think,  if  it  was  invalid  as  to  one,  k 
was  inv^jyid  as  to  the  (Shtr.  To  prevent  inistakes,  therefore^ 
as  to  the  grounds  of  decisi<m,  strictoesf  in  ibi^  worc^  of  Uif 
issue  was  necessary. 
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Ah   to    the   points    made  in  the  bill  of  exceptions,  I     •cTo»k», 
ftlttdl  not  press  that  concerning  the  division  of  the  Court ;        ^806. 
but  the  £ulure  to  offer  the  answer  in  evidence  is  important*     ^J^^^^'^^*-' 
The  Court  by  signing  the  exceptions  admit  the  fact  that  the        ^^^ 
teswer  was  not  read.     But,  this  being  a  suit  in  Chanceiy,  Gardiier  ttit 
^e  answeiywas  an  important  document,  and  ought  to  have      oUiera. 
been  read*     Whenanissueisdircctedby  a  Court  <tf  Equity,  ' 

all  Ac  papers  ought  to  be  read  to  the  Jury.     The  answer, 
p^oticularly,  as  it  may  be  evidence  against  the  defendant, 
shouM  be  evidence  for  him,  where  it  is  responsive  to  tl^bill. 
A  trial  to  satisfy  the  conscience  of  a  Court  of  E^uity^ght 
to  be  fair,  and  conducted  with  full  discussion,  and  great  lib- 
erality should  prevail  in  granting  new  trials.(a)  ^£ven  the  (a)  See  2^     , 
lAisapprehension  of  counsel  is  a  good  gi'ound  in  a  Court  WomK.  255— 
if  Equity  for  a  new  trial.   Such  was  the  case  in  this  instance,  ^  J^  "^^ 
ttnd  veiy  probaUy  the  opponent  counsel  fed  to  the  mistake  pickett  r. 
by  giving  it  as  their  opinion,  together  with  that  expressed  Jtfbm>. 
%  the  i*cst  of  the  bar,  that  the  answer  could  not  be  read.  It 
may  be  said,  thut,  upon  the  merits,  the  evidence  is^  against 
us ;  and  that  therefore  these  objections  should  be  disregarded. 
But  it  does  nbt  appear  that  the  depositions  transcribed  into 
die  record  were  sdl  the  evidence  before  the  Jury.  They  might 
kive  had  verbal  evidence  be&re  them,  adduced  on  both 
sides,  and  the  answer  •might  have  been  aU-importatit  to  turn  *  75 

tbe  scale.  But  at  any  rate,  it  ought  to  have  been  heard,  as 
Ae  Jury  Were  to  judge  of  it,  and  their  verdict  was  to  be 
finaL 

Hemng^  for  the  appellees.  The  first  point  intended  to 
have  been  made  by  the  counsel  for  the  appellant,  *^  that 
**  ihe  cause  could  not  be  directed  by  the  County  Court  of 
**  Louha  on  the  chancery  side,  to  be  tried  in  the  same 
"  Cotdrt  on  the  law  side,**  ha*,  with  great  propriety,  been 
ariiflOidoned :  far  it  might  be  shewn  both  from  principle  ^ 

imd  practice,  that  this  ground  was  untenable.     A  County 
Court,  having  both  chancery  and  common  law  jurisdiction, 
may  entertain  a  bill  brought  for  the  purpose  of  setting 
aside  a  will ;  but  as  the  validity  of  a  will  can  only  be  tried 
at  htWyib)  and  the  County  Court  has  no  power  to  send  an  (b)  2  Atk. 
isstie  at  hfw  to  be  tried  before  any  other  Court,  it  neces-  ^^;,  t*^? 
BtarSy  fdlloWs  thfct  it  must  be  tried  at  its  own  bar,  on  the  ^^^^* 
kw  side.     The  High  Court  of  Chancery  may,,  indeed, 
direct  an  issue  to  be  tried  before  any  Court  whatever ;  be- 
cause it  is  expressly  authorised  by  statute.(c)   But  no  such  (c)Rem.  Code^ 
pcNrftr  is  given  to  the  County  Courts  ;  and  the  uniform  ^  ^{3^*  ^' 
prticdce  has  been,  to  direct  issues  to  be  tried  in  their  own  "^     '^'     ' 
Court  on  die  law   side.     The  Court  of  Exchequer  in 
England^  which  is  analogous  to  our  Coimty  Courts,  in 
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ocT«BBR«    point  of  jurisdiction,  always  sends  a  matter  of  fact  front 
1806.        ^^  equity  side,  to  be  tried  on  the  law  side  of  their  own 
^"^T""^     Court.(flr) 

^^  But  a  new  point  has  been  made ;  ^^  that  after  the  will 

Gardner  and  ^'  had  been  contested,  before  the  District  Court,  on  the 

others.       *'  question  of  probate,  a  bill  could  not  be  brought  in  the 

**  County  Court  to  try  its  validity  :"  and  the  wo/d  appear 

^Pr  Jt^K  B     ^^  ^^  clause  of  the  act  of  Assembly,  which  speaks  of  the 
487.     '  probate  of  wills,  has  been  relied  upon  as  favouring  this 

{fi)Rn.Code^  pos^on.     From  a  fair  exposition  of  this  act,(^)  it  will 

ifiV  ^  ^*  ^^  ^^^  ^^  ^^^^  P*^^  ^^  ^^  clause  has  relation  to  the 

f  1  *  *^^  probate  of  the  will  only :  which  is  generally  considered  a 
mere  matjter  of  form,  and  which,  from  its  nature,  must 
often  be  an  ex  parte  proceeding.  The  subseqvient  part  of 
the  clause  expressly  authorises  apy  person  interested,  if 
he  shall  appear  within  seven  years  afterwards,  to  file  his 
bill  in  equity,  and  contest  the  validity  of  the  will.  The 
word  appear^  cannot  apply  to  proceedings  as  to  the  pro- 
bate, either  in  the  District  Court  or  the  County  Court,  on 
the  law  side :  for  how  can  a  party  appear,  by  a  bill  in 
equity,  in  a  Court  of  Law  ?  An  unanswerable  argument 
against  the  position,  that  the  judgment  of  the  District 
Court  was  final,  is,  that  that  Court  had  no  power  to  direct 
*  76  *an  issue  to  try  the  validity  of  a  will  before  a  Jury.    And  . 

where  evidence  is  complicated,  and  contradictory,  as  in 
this  case,  a  Jury  alone  is  competent  to  decide  on  its  weight. 
As  to  the  objection  that  a  County  Court  cannot  take  cog- 
nisance of  a  will  after  it  has  been  before  the  District  Court, 
it  IS  sufficient  to  say,  that  the  Coimty  Court  has  Chancery 
jurisdiction,  which  the  District  Court  has  not,  and  that 
.  the  law  authorises  it.  But,  to  all  the  objections  urged  by 
the  counsel  for  the  appellant,  as  to  the  want  of  jurisdiction 
in  the  County  Court,  one  answer  may  be  given  ;  that  the 
appellant  himself  wetit  to  trial  on  the  issue  directed,  with- 
out filing  any  demurrer  or  plea  in  abatement  to  the  ori- 
ginal bill.  After  this,  it  is  too  late  to  aver  a  want  of  ju- 
risdiction, even  if  there  should  be  a  doubt  on  that  sub- 
(c)  See  Re^,  ject.(c) 

Code,  voL  1.      xhe  verdict  of  the  Jui^%  "  that  the  will  was  not  valid,'^ 
56.  p.  9L^      ^^^  ^^^  \i^t.VL  considered  insufficient.     On  this  point,  many^ 
Also  c  64.      authorities  might  be  adduced,  but  two  only  are  sufficient, 
wet  29.  p.    In   Triah  per  pais^  298.  it  is  laid  down,  "  that  if  the 
96.  tame  lam.  ti  ^^xitT  and  substance  of  the  issue  be  found,  it  is  suffi- 
O')  7Wm    4«  cieut  .w  and  in  2  Lord  Raym.  860.(</)  it  is  held,  "  that 
cr.       44  j^fj^j.  ygj-dict^  the  Court  will  admit  any  intendment  to 
^  make  the  case  good.''     In  the  present  case,  it  is  con- 
tended, that  the  issue  should  have  been  in  the  wor4s  of 
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die  act  of  Assembly,  *'  whether  the  writing  be  the  will  of    ootosk», 
**  the  testator  or  not,"    The  issue  was,  "  whether  the  will        1806. 
**  was  valid  or  not ;"  and  the  Jury  have  expressly  found    ^^"^^"^^^ 
**  that  it  was  not  valid,'*     Under  this  finding  of  the  Jury,        ^^^ 
the  Court  will  intend  that  the  writing  did  not  possess  those  Girdner  and 
requisites!  which  would  make  it  the  will  of  the  testatrix.       others. 

But  it  is  said,  that  the  County  Court  ought  to  have  di-  ■ 
rected  a  new  trial  of  the  issue,  because,  on  the  question 
to  certify  as  to  the  weight  of  evidence,  the  Court  was 
equally  divided  i  and  because  the  answer  of  the  defendant 
in  Chancery  was  not  read  on  the  trial  of  the  issue  at  law. 
To  grant  a  new  trial  of  the  issue  was  entirely  at  the  dis- 
<rretion  of  the  Court ;  and  after  a  Jury,  weighing  the  con- 
tradictory evidence  in  the  cause^  had  decided  against  the 
will,  the  new  trial  was  properly  refused.  It  is  denied  by 
the  appellees  that  any  objection  was  made  to  reading  the 
answer  of  the  appellant,  on  the  trial  of  the  issue ;  nor  does 
it  judicially  appear  to  this  Court,  that  it  was  not  read. 
The  issue  was  tried  at  the  August  term,  on  the  law  side, 
and  certified  to  the  Court  in  Chancery,  at  the  November 
term  following ;  and  then  for  the  first  time,  an  exception 
was  improperly  taken  before  the  Court  sitting  in  Chan- 
eery,  to  an  opinion  declared  by  a  Court  of  Law,  at  a 
former  urm.     ^Exceptions,  to   be  valid,  must  be  taken  ^  7^ 

at  the  trial,  and  not  after  verdict  ;(a)  and  ar?  only  proper  {a)   BulUf'* 
to  brmginto  the  record  some  opinion  of  the  Court,  or  some  N.  P.  315. 
matter,  which  would  not  otherwbe  appear  in  it*    The  oS^^jJ^^^L 
division  of  the  Court  ^^  appear  upon  the  record,  and  the  ^^  shmff 
lact  of  omitting  to  read  the  answer  not  having  been  stated 
at  the  trial,  neither  ground  was  sufficient  to  warrant  a  blU 
of  exceptions  at  the  time  it  was  taken. 

Wickham^  on  the  same  side.     Mr.  Randol^Ks  first  point 
is  not  properly  before  this  Court,  as  the  proceedings  in 
the  County  and  District  Courts  are  not  inserted  in  the  re- 
cord ;  but,  supposing  they  were,  the   conclusion  he  has 
drawn  is  incorrect.    Tlie  act  of  Assembly(^)  has  altered  (^^jprv.cVk^, 
the  mode  of  proceeding  at  common  law  relative  to  pro-  vol.  1.  c.  92. 
bates.     At  common  law,  the  commencement  of  the  pro-  J^^'^nd  te^t 
bate  is  by  a  summons,  which  must  be  executed  on  all  the  12.  p.  \%%. 
pardes  interested,  who  must  be  before  the  Ecclesiastical 
Court  before  proof  of  the  will  is  received.     But,  by  this 
act,  the  County  Court  may  admit  the  probate  immediately^ 
and  any  person  interested  may  file  a  bill  in  Chancery,  and 
iiave  the  vaEdity  of  the  will  tried  by  a  Jurv,  within  seven 
years  thereafter.    The  plain  meaning  of  the  act  must  be, 
ifaat  tlus  naay  be  done,  notwithstanding  it  was  contested 
Vol.  X.  M 
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•aTOB«a,    on  the  probate  ;  for  which  there  is  a  very  good  ressoA  ; 
1S06.        (hat  the  parties  contesting  might  not  at  the  time  have  been 

>^^^*^^>^     fully  prepared  with  testimony,  not  having  had  notiee  by 

^^^    ,    a  summons,  and  the  probate  being  allowed  immediatekf. 

Gtrdnep  and  ^^  ^^^*  ^^^^  particularly,  some  of  the  parties  are  femg  cO" 

others.       verts  and  infants,  and  there  is  no  proof  that  tbey  appeared 

?- — T^-^  in  the  Coupty  Court,  Ford  was  the  appeUaat  from  that 
Court  to  the  District  Court.  His  giving  an  appeal  bond 
10  the  parties  interested,  does  not  prove  that  they  appear- 
ed, or,  if  an  appearance  was  entered  in  the  District  Court 
record,  that  is  no  proof  that  ail  the  present  parties  appcaU 
ed  ;  and,  if  any  one  of  them  failed  to  appear,  and  conteat 
the  will  on  the  probate,  that  one^  by  the  express  words  of 
the  act,  had  a  right  afterwards  to  bring  a  suit  in  Chancery 
within  seven  years.  However,  if  the  previous  contest  in 
the  County  and  District  Courts  precluded  the  bringing 
this  suit,  JF(7r^  ought  to  have  pleaded  that  circumstance  in 
aj>atement  ;  and,  as  he  did  not,  if  is  presumable  that  the 
records  of  those  Courts  would  hanre  shewn  nothing  in  his 
favour. 

It  is  objected  that  the  County  Court  could  not  annul  the 
judgment  of  the  District  Court,  which  admitted  the  wiU 
to  record.     But  this  argument  applies  as  forcibly  to  the 

y  73  *case  of  a  County  Court  in  Chancery  annulling  a  will  of 

which  a  probate  has  been  had  before  a  former  County 
Court*  In  this  there  is  no  clashing  of  jurisdictions  ;  aa 
the  decision  is  made  upon  different  or  additional  evidence, 
and  the  probate  is  not  intended  by  the  act  of  Assembly  to 
he  conclusive*  The  case  of  Wyld  &  JmUer  is  against 
Mr.  ^Randolph;  for  the  question  here  is  not  to  reverse  or 
annul  th^  judgment  of  the  District  Court,  (which  the 
County  Court  could  not  have  done,)  but  to  decide  whether 
the  will  was  obtained  by  fraud  and  forgery.  We  do  not 
say  that  the  District  Court  did  wrong,  but  that  they  very 
properly  left  us  to  our  bill  in  equity,  which  could  not  be 
received  by  themselves,  and  therefore  was  filed  in  the 
County  Court.  It  may  be  objected  that  the  suit  ou^t  to 
have  been  brought  in  the  High  Court  of  Chancery*  If 
I  considered  only  my  own  interest  as  a  lawyer,  I  might 
be  in  favour  of  this  doctrine  ;  but  I  can  see  no  necessity 
for  confining  the  suit  to  the  High  Court  of  Chancery  ;  aa, 
for  the  reasons  already  given,  the  authority  of  the  County 
Court  was  not  set  up  against  that  of  the  District  Court. 

All  these  objections,  however,  are,  in  substance,  ]deas 
to  the  jurisdiction,  and  are  now  too  late,  as  they  were  not 
filed  in  the  first  instance*  The  motion  for  a  certiorari  is 
equally  too  late,  for  no  such  motion  was  made  to  t^ 
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ChBQCeUor ;  and  can  this  Court  reverse  his  decree,  when 
it  is  evident  that  he  did  right  on  the  record  before  him  f 
The  controversy  concerning  the  words  of  the  issue,  is 
without  foundation.     There  was  an  acquiescence  in  the        "^^^ 
words  used  on  the  occasion  ;  for  no  objection  was  made,  Gardner  ami 
and,  at  the  worst,  it  was  only, irfformal^  and,  being  sub-      others. 
-stantially  good,  ought  not  to  be  disturbed*     But,  in  (act,    '      '■      '•■• 
die  issue  was  formal  and  good*     No  set  form  of  words 
18  prescribed  in  the  act  of  Assembly,  nor  in  England^ 
'where  sometimes  it  is  devisavit  vel  no/z,  and  sometimes  a 
wager  is  laid,  and  the  issue  is  joined  on  the  plea  of  non 
assumpsit*     The  only  question  in  such  cases  is,  whether 
>the  Jury  had  the  merits  before  them* 

Judge  Tucker.  What  evidence  is  there  that  the  wiU 
'  was  b<fore  them,  and,  if  not,  how  could  they  have  decided 
'«puD  itf 

WioJUutnu    The  will  must  have  been  before  them^  by  a 

'  subpoena  duces  tecum  ;  or  a  copy  was  received  by  consent, 
and  at  any  rate,  it  was  sufficiently  identified  by  the  bill  and 
•ziswer*    There  is  no  necessity  for  the  original  will's  being 

,  before  the  Jury,  unless  demaoided  by  the  parties  ;  ''^and,  *  79 

-mm  no  exception  was  tsdcen,  it  is  to  be  inferred  that  it  was 
diere*  In  this  case  especidly,  it  was  not  wanting*  The 
question  here  was  not  ai>out  the  contents  of  the  paper,  but 
whether  Mrs*  Gardner  was  in  her  senses  or  not*  The 
practice  of  the  country  is  in  favour  of  this  position.     The 

'Chancellor  directs  the  issue  to  be  tried  at  the  bar  of  any 
Court  he  pleases,  and  it  never  appears  by  die  record 
whether  the  will  was  before  the  Jury  or  not,  unless  ^n  ex- 
ception  is  taken.     Indeed,  this  Court  has  often  sat  on 

'  probates,  and  never  had  die  original  will  before  them  but 
in  one  instance*     The  objection  concerning  the  division 

•  «f  the  Court  is  given  up%  M^CoU  v*  Graham  in  this  Court 
is  conclusive  upon  that  point*  1  he  exception  that  the 
answer  was  not  read,  was  not  made  at  a  proper  time  ;  and 
if  the  answer  could  lawfiiUy  have  been  read,  it  was  his 
^wn  neglect  that  it  was  not*  But,  I  contend  that  the  an- 
swer ought  not  to  have  been  read*  The  only  instance 
^here  an  answer  is  to  be  read  to  the  Jury,  is  where  an 
issue  is  directed  on  an  equitaiie  point,  to  inform  the  coa^^ 
science  of  the  Chancellor ;  not  in  this  special  mode  of 
proceeding  under  the  act  of  Assembly*     For  a  roan  might 

'forge  a  will)  acfd  afterwards,  if  his  answer  could  be  re-^ 
ceived  fts  evidence,  support  it  by  his  own  oath*  SuUer^s 
J^*  P.^9«^an4  W5»  and  13  Hnery  98.  shew  that  the  an* 


Digitized  by 


Google 


't:r 


79  Supreme  CoUft  of  Appeals. 

ocTOBin,    swcr  ought  not  to  be  evidence,  except  where  a  dUcoveiy  i» 
1806.       prayed. 


Ford  Judge  Tucker.     Does  not  this  bill  pray  a  discovery  ? 

others  Wickham.     It  is  in  the  usual  form,  praying  the  defend- 

*■  ■  ■  ■ ant  to  answer^  8m:#  but  it  is  not  a  biH  for  discovery  ;  be- 
cause other  evidence  was  relied  upon,  and  not  the  oath  of 
the  defendant.  Although  in  form^  a  discovery  was  re- 
quiredf  yet^  in  substance^  it  was  intended  only  to  have 
the  question  tried  under  the  act.  But,  on  the  merits^  the 
answer  was  unimportant,  and  could  have  had  no  effect; 
being  expressly  contradicted  by  nine  witnesses.  The  ob- 
servation, that  there  might  have  been  other  evidence, 
which  does  not  appear,  has  no  force ;  because,  if  there 
was,  Ford  ought  to  have  stated  that  fact  in  his  exceptions  ^ 
for  exceptions  of  this  sort  ought  to  state  all  the  evidence. 

Randolph^  in  reply.  The  real  subjects  of  inquiry  im 
this  case  are,  1.  Whether,  after  the  probate  in  the  Dis- 
trict Court,  an  issue  could  have  been  directed  to  try  the 
validity  of  the  will.  2.  Was  the  issue  property  express- 
ed ?  3.  Ought  not  the  will  to  have  been  before  the  Jury, 
and  was  it  there  I  Andy  4.  Is  there  not  proof  that  tbe 
^  gQ[  ^answer  was  omitted  to  be  read,  and  ought  not  relief  t» 

be  given  for  that  omission  I 

1.  I  contend  that,  after  the  probate  in  the  District 
Court,  the  issue  ought  not  to  have  been  directed.  The 
general  rule  is,  that  the  judgment  of  a  District  Court  must 
stand,  unless  it  be  reversed  by  a  superior  tribunal.  To 
this  rule  I  grant  that  exceptions  may  be  made  by  special 
laws  :  but  in  this  case  there  is  none. 

The  fact  that  the  present  appellees  did  appear  and  con- 
test the  will,  is  not  established  by  positive  proof,  but  may 
be  fairly  inferred  from  the  record.  •  A  strong  presumption 
arises  from  the  circumstance  that  the  bill  does  not  complain 
of  the  will's  being  admitted  to  probate  in  their  absence. 
The  appeal  to  the  District  Court  proves  that  there  were 
parties  contesting  before  the  County  Court,  since  there 
cannot  be  an  appellant  without  an  appellee.  That  some 
of  them  were  inftmts  and  feme  coverts^  is  a  point  of  no 
consequence ;.  for  they  were  represented  by  the  rest,  and 
their  appearance  binds  them,,  imless  collusion  be  proved ; 
for  it  would  be  ridiculous  to  permit  twenty  distributees 
one  after  another  to  bring  suits  to  try  a  wilL  If  so,  and 
different  verdicts  should  be  given  by  the  Juries,  would  the 
majority  of  those  verdicts  prevail  ?    Or  is  a  will  to  be 
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estaUished  against  some,  and  not  against  the  rest  ?    The     ocToaKs, 
objection  that  some  of  them  might  have  been  accidentally       1806. 
present,   and  only  asked  questions,  without  being  pre-     ^^^'^'^^^-^ 
pared  fully  with  evidence,  cannot  prevail:    because,   if        ^^^ 
that  was  the  case,  they  ought  to  have  carried  it  farther ;  Gardni  and 
and  to  the  last  decision  upon  it  in  the  Court  of  Appeals,  an      others. 
opportunity  to  introduce  dieir  witnesses  would  have  been  — — — 
furnished*      If   any  one,    therefore,   was   present,   and 
asked  a  single  question,  he  was  liable  for  all  the  conse- 
quences of  not  carrying  the  contest  farther.     It  is  asked, 
why  did  we  not  plead  this  fact  in  the  Court  of  Chancery  t 
I  answer,  because  the  contestation  was  apparent  in  the  bill 
itself.     If  it  was  not  sufficiently  evident,  the  Chancellor 
ought  to  have  caused  all  proofs  for  satisfying  his  conscience 
to  be  brought  forth  f  and,  as  no  such  measures  were  ta- 
ken, the  maxim,  quod  stalntur  prccsumptioni  donee  pro* 
heiur  in  corUwarmmj  applies. 

As  to  the  law  arising  on  that  fact ; — the  obvious  inter-  - 
pretation  of  the  act  of  Assembly  supposes  non-appearance 
and  non-contesution.  Its  words  are,  ^^  if,  however j  any 
^  person  interested  shall  within  seven  years  afterwards 
**  eppear^^  &c.  Here  the  word  however  is  synonymous 
^Nnth  notttfMstanding'j  and  means  something  contrary  to  *  81 

what  had  been  before  done  ;  implying  that,  if  any  person 
who  had  riot  appeared  at  the  probate^  shall  within  seven 
years  afterwards  appear^  &c.  Reason  and  justice  are  in 
favour  of  this  construction  ;  becausci  in  cases  where  the 
parties  have  appeared  at  the  time  when  the  will  is  offered 
for  probate,  the  suit  in  Chancery  is  unnecessary,  the  whole 
subject  of  law  and  evidence  being  open  upon  the  appeal  ; 
the  Court  examining  witnesses,  and  deciding  upon  the 
tneriU  of  the  question.  If  the  merits  were  not  before  the 
District  Court  in  this  case,  they  might  and  ought  to  have 
been.  Besides,  why  should  twenty  chances  of  annulling 
die  will  be  given  to  those  opposed  to  it,  and  only  one  of 
supporting  it  to  the  other  party  ?  According  to  that  doc- 
trine, even  if  the  contest  had  been  carried  up  to  the  Court 
of  Appeals,  a  suit  in  Chancery  might  afterwards  have 
been  brought. 

Mr^  Wtckham  has  mistaken  the  practice  in  the  Ecclesias- 
tical Courts.  The  practice  of  filing  a  caveat  to  prevent 
letters  of  administration  from  being  improvidently  issued 
{MTOvea  that,  otherwise,  the  parties  would  be  bound  by  the 
first  examination.  But  the  doctrine  on  that  subject  has  no 
'  application  to  the  present  question.  Our  new  law,  passed  in 
1785,  and  transcribed  in  1792,  was  not  intended  to  guard 
(as  they  do  in  the  Ecclesiastical  Courts)  against  precipitate 
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«cTdBBs,    proof,  by  requiring  parties  to  be  summoned  before  tbejf 

1806.       should  be  bound  by  the  probate.  The  act  of  1748,  c.  3.  s.  4. 

'^*^''^'^'^*'    directed  the  heir  to  be  summoned  ¥rhcre  the  lands  or  any  part 

Ford       thereof  were  devised  away  from  him  \  but  did  not  require 

Gmrd  ^    and  ^^  distrVmteei  in  any  case  to  be  summoned*  An  appeal  wob 
others,      their  only  remedy,  except  in  cases  of  disability  by  ii^uicy^ 

^^.....i..,^  &c«  in  which  an  application  to  the  Court  was  allowed  within 
ten  years  after  the  disability  removed ;  and  yet,  under  that 
law,  no  injustice  was  ever  complained  of«  The  suit  in 
Chancery  to  try  the  will  was  intrcnduced  by  the  act  of  1765^ 
to  give  relief  upon  principles  of  equity  only  ;  namely,  where 
the  complainants  were  ui^^fended,  having  not  appeared 
and  contested.  But  it  is  objected  that  the  decision  of  the 
{>i8trict  Court  ought  to  have  been  pleaded  in  abatement  xh: 
bar.  I  ask,  is  this  a  regular  suit  in  Chancery,  or  not?  If 
it  is  not  a  regular  suit,  but  only  so  mform^  for  the  purpose 
of  having  the  issue  directed  to  tr}'  the  will,  then  the  law  of 
abatement  does  not  apply.     If  it  is  a  regular  suit,  the  bar 

mk  32  is  apparent  from  the  bill  itself ;  the  Court  could  *have  do 

jurisdiction  but  by  virtue  of  the  act  of  Assembly,  and,  that 
failing  to  bestow  it,  their  jurisdiction  failed.  The  rule  is 
that,  where  in  any  shape  it  appears  that  the  Court  had  no 
jur^diction,itis  immaterial  whether  it  be  pleaded  or  not« 

2. 1'he  issue  and  verdict  thereupon  were  improper  for 
the  reasons  I  have  assigned  before.  Besides,  the  bill  does 
not  pray.an  issue  to  be  awarded,  and  the  prayer  for  general 
relief  is  not  sufficient.  Our  acquiescence,  by  joining  in  the 
issue  afterwards  illegally  tendered,  cannot  preclude  us  from 
contesting  it  now  ;  because  Ford  was  compelled  to  accept 
it,  in  submission  to  the  authority  of  the  Court. 

3.  The  will  was  not  before  the  Jury ;  because,  having^ 
been  recorded  in  the  District  Court,  it  could  not  have  been 
before  them  but  by  a  subpama  duces  tecum ;  which  is  not 
to  be  presumed,  as  it  does  not  appear  in  the  record.  It  is 
indeed  very  questionable  whether  the  clerk  of  the  County 
-Court  was  authorised  to  issue  such  a  writ  to  the  clerk  of  the 
District  Court,  the  latter  being  an  officer  of  a  superior  Court* 
It  is  said,  however,  that  the  presence  of  the  will  was  not  ne?^ 
cessary.  But,  smce  the  Jury  were  to  judge  of  its  validity  in 
every  respect^  as  well  whether  it  was  attested  by  the  legal 
number  of  witnesses,  or  the  signature  was  genuine,  as  whe- 
ther it  was  fraudulendy  obtained,  tliey  could  not  have  done 
so  without  having  it  before  them.  The  Court  also,  without 
inspecting  it,  could  not  have  been  enabled  to  decide  properly 
the  motion  for  a  new  trial.  And  how  can  tkis  Court  de* 
termine  whether  they  did  right  or  wrong  ?  But  it  b  pre- 
tended that  the  parties  dispensed  witU  it.    I  deny  diat  thk 
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done  hy  Ford..    The  Gardners  indeed,  who  sdught  to     •ctobbh, 
destroy  k^  ought  to  have  caused  it  to  be  produced,  and  '      l^^- 
should  have  set  it  forth,  as  an  exhibit  annexed  to  their  bill.         v^-v^^^ 

4.  The  omissioii  to  read  the  answer  was  a  sufficient  ground        ^^^ 
for  a  new  trial.     Our  opponents  object,  1.  That  the  fact  of  q^^i^V  and 
the  omissioQ  is  not  proved  ;    2.  That,  if  it  had  been  read,       others. 
it  could  not  have  availed ;  and,  3.  That,  if  it  was  omitted,  it  -— i— — — . 
was  through  the  fault  of  the  counsel  of  /'or^  himself.     To 
the  first  objection,  I  answer,  that  the  bill  of  exceptions  states 
the  fact  of  omission,  and  must  be  taken  as  a  certificate  from 
the  Court  themselves  of  its  truth — 1  Salk.  288.  which  has 
beca  cited  to  shew  that  exceptions,  to  be  valid,  must  be 
taken  at  the  trial,  speaks  only  of  a  regular  bill  of  exceptions, 
after  the  cause  has  been  decided,  not  while  the  suit  is  still 
depending. 

*Judge  Lyons.     How  could  the  Court,  to  whom  the  *  83 

motion  for  a  new  trial  was  made,  know  the  fact  of  the 
omission  at  the  former  Court  \ 

Randolph.  The  Judges  in  the  County  Court,  in  chan- 
cery and  at  common  law,  are  the  same  persons ;  and,  if 
the  Court,  on  the  chancery  side,  undertook  to  assert  this 
from  their  own  knowledge,  who  can  controul  it  \  But, 
admit  that  this  is  not  a  true  bill  of  exceptions  ;  it,  never- 
thcleas,  contains  matter,  especially  when  backed  by  the 
circumstance  of  the  Court's  being  divided  on  the  weight 
of  evidence,  which  ought  to  be  noticed  on  a  motion  for  a 
new  trial  in  a  Court  of  £quity,  where  mere  affidavits  are 
often  considered  as  sufficient. 

2.  If  the  answer  had  been  read,  it  might  have  availed  ; 
because  it  is  the  general  rule  in  equity,  that  it  shall  be 
read,  and  why  did  the  law  direct  the  suit  to  be  brought  in 
Chancerif^  if  Chancery  rules  are  not  to  prevail  ?  Every 
reason  is  in  favour  of  this,  because,  after  attempting  to 
obtain  a  discovery  from  the  defendant's  oath,  the  plaintiff 
ought  to  abide  by  it.  His  being  charged  with  forgery  is 
immaterial  \  for,  if  he  was  guilty  of  that  crime,  prosecute 
him  9t  common  law  ;  but,  when  you  bring  him  into  Chaur 
eery,  let  his  answer  be  read  :  and  the  charge  in  this  case, 
as  in  others,  ought  not  to  be  presumed  until  proved.  The 
issue  was  founded  on  the  Jiliy  answer  and  depositions^ 
BuUer*8  N.  P.  238.  shews  that  the  depositions  could  not 
have  been  read,  without  first  reading  the  bill  and  answer. 
By  what  right,  then,  did  they  read  the  depositions  ?  The 
answer  k,  because  written  evidence  is  admitted  in  Chan* 
$try^    If,  therefore,  the  rujes  of  Chancery  prevailed  in 
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OCTOBER,    part,  why  not  in  toto  ?    Besides,  xhtjinal hearing  in  such 

1806.        cases  is  upon  the  bill,  answer  and  exhibits.     Is  it  not  ab- 

^^'^"'^''""^^    surd  to  introduce  the  answer  on  the  final  hearing,  when  it 

^^^^        can  have  no  effect,  after  the  verdict  has  decided  the  ques* 

Gardner  and  ^^^")  ^"^  "^^  admit   it   in  the  first  instance,  although  it 

others.       might  then   be  of  use,  and  was  a  part  of  the  record  i 

12  Vtner^  88.  and  BuUer^  237.  do  not  apply  to  this  case. 

The  necessity  of  reading  the  answer  is  farther  evident 
from  this  consideration,  that  the  evidence  of  the  place 
where  the  will  was  signed  was  introduced  against  it.  The 
answer  might  have  removed  that  difficulty.  There  was^ 
moreover,  conflicting  testimony,  and  3'ou  cannot  select  a 
particular  point  and  call  it  fatal.  The  will  would  have 
been  good  as  to  personal  property,  without  much  solemni- 
ty ;  and  the  answer  implies  its  perfect  execution  ;  so,  at 
least,  the  Jury  might  have  understood  it.  In  addition  to 
*  84  all  this,  when  *the  character  of  a  man,  who  has  hitherto 

supported  a  good  reputation,  is  in  question,  surely,  his 
answer  should  be  admitted  to  be  read  in  his  vindication,  to 
have  such  credit  as  the  Jury  may  think  it  deserves. 
(a)  S  Wath,       3.  Pickett  v.  Morri8y(a)  proves,  that  an  omission  by  the 
2SS.  counsel  on  one  side,  when  occasioned  by  a  misrepresent 

tation  made  by  the  counsel  on  the  other  side,  is  a  ground 
for  a  new  trial. 

Ttusday^  November  4.  The  President  delivered  the 
•pinion  of  the  Court,  (present.  Judges  Lyons,  Carrington 
and  Tucker^  that  the  decree  of  the  High  Court  of  Chan- 
cery should  be  affirmed ;  and  observed  that,  for  the  infor* 
mation  of  the  bar,  he  would  state  the  principles  upon 
which  that  opinion  was  founded. 

Having  stated  the  case,  he  proceeded  as  follows  :-*- 

It  does  not  appear  what  evidence  was  given  to  the  Jury, 
and,  as  no  exception  was  filed  at  the  trial,  all  must  be 
presumed  to  have  been  legal  and  right. 

In  the  exceptions,  which  were  filed  at  a  subsequent 
term,  no  proof  of  what  is  said  to  have  passed  between  the 
counsel  at  the  bar  is  suted,  but  it  appears  to  have  been 
merely  a  suggestion  of  the  counsel  who  drew  the  excep- 
tions. The  Court,  therefore,  did  not,  and  could  not  err, 
in  refusing  the  new  trial,  when  the  answer  had  not  been 
offered  to  be  read.  As  no  dit^ction  from  the  Court  sit- 
ting in  Chancery  had  been  given,  respecting  the  reading  of 
the  depositions  or  any  of  the  papers  filed  in  the  cause,  the 
omission  to  read  any  of  those  documents  was  unimportant, 
if,  in  fact,  there  was  such  an  omission* 
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The  original  will  might  have  been  produced  at  the    October, 
trial  ;  and,  as  no  exception  for  the  want  of  it  was  taken,        l^^- 
must  now  be  presumed  to  have  been  before  the  Jury.  v.^'^^^^i^ 

The  heirs,  and  distributees  are  not  summoned,  under        ^*^^^ 
our  act  of  Assembly,  to  contest  a  will  when  it  is  ofl'ered  Gardner  and 
for  probate.     The  persons  interested,   in  this   instance,       others. 

therefore,  not  being  summoned,  knew  not  when  the  will  — 

would  be  exhibited  to  the  Court,  and  the  probate  could 
not  be  binding  upon  them.  Some  of  them  might  have 
been  by  accident  in  Court,  and  contested  the  will,  but  that 
could  not  bind  others  who  were  infants,  &c.  nor  is  the 
probate  binding  or  conclusive  on  any  of  them,  who  might 
be  strangers  then  to  the  fraud,  and  have  discovered  it  af- 
terwards.  The  true  construction  of  the  act  of  Assembly 
is,  that,  if  the  fraud  be  discovered  within  seven  years  after 
the  probate,  any  person  interested  may,  by  bill  in  Chan- 
cery, contest  its  validity  upon  an  issue  to  be  made  up, 
♦whether  the  writing  produced  be  the  will  of  the  testator  ♦  85 

or  not.  Validittf  means  certainty  ;  and  certainty  truth ;  so 
that  the  issue  was,  whether  the  paper  in  question  was  the 
true  will  or  not. 

The  County  Court  in  Chancery  had  a  right  to  direct  a 
trial  of  such  an  issue,  as  well  as  the  High  Court  of  Chance- 
ry,  and  the  Judge  of  the  last  mentioned  Court,  although  tena-* 
cious  of  his  jurisdiction,  was  of  this  opinion  ;  or  he  would- 
not  have  affinned  the  decree. 

The  case  of  a  deed's  being  proved  in  the  General  Court 
18  ansdogous  to  the  present.  A  County  Court  is  not  there- 
by precluded  from  inquiring  in  Chancery  into  any  fraud 
committed  in  obtaining  such  deed,  and  from  setting  it  aside : 
nor,  although  a  will  has  been  proved  in  a  Superior  Court 
can  the  County  Court  in  Chancery  be  prevented  from  an- 
nulling  it  for^ud. 

The  Court  therefore  is  of  opinion  that  the  decree  be  of* 
Jirmed. 


Kemp  against  The  Commonwealth.  j^.^ 

Oetoher  31. 
'  BY  an  act  of  Assembly,  passed  in  1786,  intituled,  ^^  an 
*^  act  to  amend  the  act  for  ascertaining  certain  taxes  and  ^?  ^^  ^ 
•*  duties,  and  for  establishing  a  permanent  revenue,"  the  ^j^ot"btr 
compensation  to  the  commissioners  of  the  revenue  wasw  a  motion,  in 

cdianged.     In  consequence  of  a  construction  put  on  that  bdialf  oftho 

Common- 
vretlih,  against  a  person  ^ho  has  reeeirtd  pwlAie  money  and  ii  acGOuat»ble  for  it 
Vol.  I.  N 
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act,  fteverftl  commUsioners  drew  the  20^  per  anttum  wUcb 
had  been  allowed  prior  thereto.  An  act  which  passed  in 
1790,  referred  it  to  the  General  Court  to  decide  whether^ 
subsequent  to  that  of  1786,  the  commissioners  were  entitled 
to  the  30/.  per  annum  ;  and  directed,  that,  in  case  of  a  de* 
inonweaUh.  cision  against  them,  legal  proceedings  should  be  instituted 
•«  r  I.*  i.i  to  compel  those,  who  had  received  it,  to  refund.  iThe 
General  Court  were  of  opinion  that  the  commissioners  had 
no  right  to  the  sum  in  question  \  and  their  decision  was  af- 
&rmed  by  the  Court  of  Appeals.  The  present  case  was 
that  of  a  motion  against  Peter  Kempj  commissioner  of  the 
County  i^ Middlesex^  to  compel  him  to  refund  the  sum  which^ 
under  the  aforesaid  erroneous  construction,  he  had  received* 
Hie  only  defence  relied  on  at  the  trial,  was  the  act  of  limi- 
tations, which  was  overruled  by  the  Court,  and  a  judgment 
entered  in  favour  of  the  Commonwealth  \  to  which  judgment 
Kemp  obtained  a  writ  of  super^edixis. 

*  86  ^Wkkhanty  for  the  plaintiff  in  error.  Tliejioint  for  wfaidi 

I  contend  is,  that  the  Commonwealth  is  barred  by  die  act 
of  limitations,  although  not  specially  named.  The  case  of 
t  Calif  GasJ^ins  V.  tht  Commomvealthy{a)  proves,  that  an  individual 
cannot  obtain  a  supersedeas  agwist  a  judgmfent  on  behalf 
of  the  Commonwealth  after  five  years  have  elapsed  since  it 
was  rendered.  The  Commonwealth  may  therefore  plead 
that  act  against  an  individual,  diough  no  express  provision 
exists  in  its  favour.  Why  thad  should  not  the  individual 
be  permitted  to  plead  it  against  the  Commonwealth  f  Even 
the  odious  doctr^e  of  nullum  tempus  occurrit  regiy  which 
prevails  in  England^  does  not  audiorise  the  King  to  plead 
the  act  of  limitations  against  a  subject,  who  is  not  permitted 
in  the  same  case  to  plead  it  against  the  King.  The  maxim 
there  is  reciprocal,  and  ought  to  be  so  here,  if  itappUesatall. 
It  may  be  said,  this  is  a  motion.  But  the  case  of  the 
ih)  I  CaUt  Auditor  v.  Grahanty^b)  shews  that  the  act  of  limitations  ex- 
^^^'  2  c  n  ^^^^^  ^^  ^  motion  ;  and  Lee  v.  Peachy ;(c)  does  not  differ 
'  from  that  in  principle ;  die  distinction  being,  that,  in  the 
latter  case,  there  was  a  bond  given  by  the  sheriff,  which 
prevented  the  act  of  limitations  from  barrii^  the  motion^ 
Besides,  the  varying  the  form  of  action ;  for  example,  giv- 
ing a  summary  remedy  by  motion,  instead  oidebt  or  assump-- 
sky  does  not  change  the  rig^  of  the  parties  to  avail  them- 
arives  of  any  pl^  before  allowed.  That  it  is  not  necessary 
t^-extend  the  act  of  limitations^  by  an  express  provision,  to 
dues  coming  within  its  spirit  and  meaning,  is  evident  from 
the  circumstance,  that  no  express  law  applies  that  ad  to 
suits  in  Chimcery :  yet  there  it  may  be  pleaded.  This  is 
done  every  day,  on  the  principle  of  analog}^,  which  operates^ 
with  equal  force  in  the  present  case. 


(0 
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^  Attorney  General^  for  the  Commonwealth.     The  first  po-    octobk^ 
sition  which  I  shall  lay  down  is,  that  the  act  of  limitations       1^^* 
does  not  extend  to  motions  in  behalf  of  the  Commonwealth.     S^">'^s^ 
No  maxim  of  the  common  law  is  more  firmly  established,       Kemp 
than  nullum  tempus  occur rit  regu(a)      This  principle   id    xhe^Com- 
considered  not  merely  personal  as  a  matter  of  prerogative,  monwealth. 
bat  as  applicable  to  all  cases  of  debts  due  to  the  government,  ^^ — — 
m  which  the  King's  name  is  used  for  their  recover}^     No  (a)  1 BL  Ca. 
instance  can  be  adduced  in  which  the  act  of  limitations  has  ^^* 
been  allowed  against  a  public  demand ;  nor  can  any  act  of 
the  Legislature  of  Virginia  be  found  altering  those  princi^ 
|des  of  the  common  law.     The  revolution,  it  is  true,  pro- 
duced an  important  change  ;  and  *many  of  the  regal  powers  «  o  j 
and  prerogatives  ceased  as  inconsistent  with  the  nature  of 
our  government ;  but  there  certainly  were  some  rights  ap- 
pertaining to  the  English  government,  which  were  trans- 
ferred to  the  Commonwealth,  either  by  the  silent  effect  of 
the  revolution,  or  by  express  provisions  in  the  constitution* 
Thus  the  constitution  prescribes  that  all  escheats,  forfeit- 
ures, &c.  heretofore  going  to  the  Kinp;  shall  go  to  the  Com- 
moDwealih.     To  prevent  the  operation  of  this  principle, 
the  Legislature  found  it  necessary  to  pass  a  law  declaring 
that  no  attainder  or  conviction  of  treason,  felony,  &c.  should 
work  a  corruption  of  blood  or  forfeiture  of  e8tate.(i)     So  {b)Rto.CotU^ 
also  the  Commonwealth  releases  her  right  to  all  lands  after  vol.  I.e.  74. t. 
thirty  years  possession ;  which  is  a  legislative  exposition  ^^'  P-    ^^ 
of  the  principle  that  no  limitation  would  bar  the  Common- 

Wealth*(c)  {cVRev-  Code. 

If  the  foregoing  positions  be  correct,  it  mav  be  asked^  vol.  i.e.  228. 
where  is  the  law,  which  declares  that  the  act  of  limitations  P-^^^** 
«hall  run  against  the  Commonwealth  ?  It  is  but  reasonable 
to  require  Ae  counsel  for  the  plaintiff  in  error  to  produce  it, 
when  a  jrreat  and  important  principle  is  to  be  changed.     In 
the  act  tor  the  limitation  of  actions,(^)  no  expression  can  be  {d^Rent  C9dM. 
found  shewing  that  it  was  intended  to  bind  the  Common-  v^l-c.7§.p. 
wealth.     The  framers  of  that  law,  knowing  the  common  *^' 
law  principle,  would  certainly  have  declared  in  express  terms 
that  it  extended  to  the  Commonwealth,  if  such  was  dieir 
intention.    In  the  case  oi  Bedinger  v.  the  Commonweakhjji)  (#)  3  CaU^ 
this  Court  refused  to  extend  its  jurisdiction,  by  implication,  461. 
lo  i^>eals  in  criminal  cases,  in  which  the  Commonwealth 
was  a  party. 

..  In  Bppe  of  the  cases  which  have  been  cited  and  relied  up- 
on, as  favoring  the  plaintiff  in  error,  has  the  question  whether 
the  Commonwealth  was  bound  by  the  act  of  limitations  ever 
jbeen  raised^  Gasiins  v.  the  Commonwealthjif)  turned  upon  (^  *  CaU, 
$S^  ppint,  whether  the  Court  of  Appeals  could  grant  a  writ  ^^' 
^  supersedeas  to  a  judgment  of  the  General  Court,  after  ^ ^j   ^  ^^ 
^e  years.    Xp  the  case  of  Gral\am  and  the  Auditor ^g)  the  475. 
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OCTOBER,    question  was,  whether  the  act  of  limitations  would  bar  the 
^^^^        recovery  of  a  fine.     The  Court  decided  that  it  would.     The 
^"^p'^^^    language  of  the  law,  as  to  the  limitation  of  penal  actions, 
^^P       necessarily  applies  to  the  Commonwealth ;  because  it  speaks 
The  Com-    of  indictments^  informations^  &c.  but  no  such  expressions 
mon wealth,   are  inserted  in  the  general  act  of  limitations. 
•        Rut  if  it  should  be  thought  to  extend  to  the  Common- 
wealth in  general,  it  would  not  in  this  particular  case.     The 
*  88  limitation  of  actions  did  not  exist  at  common  law,  *but  is 
entirely  statutory ;  consequendy  the  act  is  to  be  stricdy  con* 
strued,  and  not  to  extend  to  any  actions  unless  particularlr 
(a)   4  Bae^  named.(a)     This  act  does  not  bar  a  right,  but  the  remedy 
jbr&xDil.^  ed.  qnly ;  and  if  the  party  can  pursue  his  remedy  in  any  other 
mitation''^*'  ^^^^^t  ^^^  ^^t  shall  not  prevent  him.     Its  provisions  are  ne* 
&c.  let.  *(A)  ver  extended  by  analogj%(^) 

2  intt.  95.  Whenever  a  remedy  arises  from  a  statute,  as  in  this  case, 

W  4  Bac     thg  act  will  not  run.(c)  Courts  of  Equity  were  not  bound  to 

463. 4^.471!  adopt  it,  but  did  so  merely  on  the  principle  of  expediency, 

(c)  I6U.47X,  and  did  ^ot  apply  it  to  cases  of  trusts.     And  if  this  Court 

472.  ^ere  authorised  to  admit  the  operation  of  the  act  by  analogy 

still  it  would  not  run  in  this  case,  because  the  money  having 

been  received  by  the  plaintiff  in  error,  under  an  erroneous 

construction  of  the  law,  he  would  be  a  trustee  for  the  Com* 

pionwealth, 

Wickham^  in  reply.  The  first  and  most  important  point 
on  M'hich  the  Attorney-General  depends,  is,  that  the  doctrine 
arising  from  that  branch  of  the  King^s  prerogative  expressed 
In  the  odious  maxim  of  "  nullum  tcmpus  occurrit  regty^  now 
applies  to  the  Commonwealth.  But  I  shall  contend  the 
contrary,  because  the  reason  which  gave  birth  to  it,  no  longer 
exists.  That  maxim  in  England  is  founded  on  the  pretence 
that  the  King^s  mind  is  so  completely  occupied  with  the 
cares  of  state,  that  he  has  not  time  to  attend  to  his  ownpri* 
vate  affairs.  It  was  therefore  supposed  to  be  unjust  to  sub- 
ject him  to  the  operation  of  the  act  of  limitations.  This 
branch  of  his  prerogative,  of  course,  grows  out  of  the  King's 
natural  or  personal  character,  and  cannot  belong  to  the 
Commonwealth  of  Virginia^  which  has  no  private  affairs, 
but  has  able  and  vigilant  officers  to  demand  and  recover  all 
its  just  claims.  It  is  said  that  this  doctrine  is,  in  England^ 
extended  to  debt$  due  to  the  King  in  his  public  capacity  : 
but  the  cause  of  this  is  easily  explained.  Its  origin  in  that 
countr)%  was  in  ancient  times  :  when  it  was  first  established 
all  the  revenues  of  the  crown  were  considered  as  the  indi-^ 
vidual  property  of  the  King :  when  the  parliament  granted 
a  subsidy,  he  disposed  of  i^  as  his  own  money ;  and  all  debts 
due  to  the  government  were  regarded  as  belonging  to  him 


Digitized  by  VjOOQIC 


In  the  31^/  Year  of  the  Commonwealth. 


88 


OCTOISH, 

1806. 


Kemp 

T. 

The  Com- 
monwealth. 


*  89 


In  his  private  capacity*  The  reason  therefore  which  ori- 
ginally existed  for  exempting  the  King  from  the  act  of  limi- 
tadoQS,  has  ceased  to  have  any  application  in  modem  times ; 
yet  through  a  servile  adherence  to  authority  the  maxim  has 
continued  in  force  ;  but,  if  it  were  now  introduced  for  the 
lirst  time,  it  would  not  be  countenanced  by  the  Courts  of 
£n^lcmdy  whose  Judges,  in  reality,  lean  against  *it  as  far  as 
they  are  able.  Legislative  expositions  since  this  suit  was 
brought'cannot  be  admitted  to  explain  how  far  the  Common- 
weahh  is  bound  by  the  act  of  limitations.  But  the  case  of 
lands,  concerning  which  the  Legislature  has  made  a  provision, 
is  not  similar  to  that  now  in  question ;  because  as  the  Com- 
monwealth was  the  original  proprietor  of  all  the  territory  of 
the  state,  it  was  doubtnil  whether  she  could  ever  be  consi- 
dered as  out  of  possession  of  lands  for  which  no  grant  had 
issued.  It  therefore  became  necessary  in  that  case  to  pro- 
vide a  limitation  against  her. 

But  It  is  said  that  the  Commonwealth  cannot  be  bound 
by  any  act  unless  specially  named.  On  the  principle  for 
which  I  have  already  contended,  if  the  act  of  1792,  on  th» 
subject  of  limitations  had  never  passed,  the  act  of  1748 
would,  when  the  revolution  took  place,  have  bound  the 
Commonwealth,  though  not  specially  named  in  it;  because 
the  revolution  took  away  all  the  prerogatives  of  the  King 
which  grew  out  of  his  natural  character,  and  the  Conmion- 
weahh,  in  her  public  or  political  character  could  have 
no  such  privilege.  The  case  of  Bedinger  v.  The  Common- 
weaith^(m)  applies  only  to  criminal  cases ;  but  it  is  certain  (a)  3  CaU, 
that,  although  the  Commonwealth  is  not  specially  men-  ^- 
tioned  in  the  act  concerning  the  Court  of  Appeals,  yet 
this  Court  has  jurisdiction  in  other  cases  in  which  she  is 
concerned.  This  then  is  an  example  of  the  Common- 
wealth's being  bound,  although  not  specially  named,  and 
proves  that,  tiboughnot  mentioned  in  the  act  of  limiutions, 
she  may  be  bound  by  it.  And,  upon  principle,  why  should 
she  not ;  since  no  obstacle  exists  to  prevent  her  claims 
from  being  prosecuted  in  due  time  ? 

With  respect  to  the  question  whether  the  act  applies  to 
motions,  I  will  observe  that  the  act  of  limitations  is  a  re- 
metRalzcti  and  great  latitude  in  construing  it  has  ever  been 
allowed.  The  exceptions  expressly  contained  in  it  have 
been  extended  by  analogy  toother  cases  coming  within  the 
same  reason  ;  and  so  therefore  may  all  its  provisions.  It 
was  in  force  before  the  motion-law ;  and  when  the  forms 
of  action  were  changed  by  substituting  motions,  the  prin- 
ciple of  analogy  ought  to  extend  to  the  latter  the  same  re- 
strictions which  before  existed,  as  to  the  time  within  which 
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the  former  ought  to  have  been  instituted. .  In  this  particu* 
lar  case,  the  Legislature,  by  directing  legal  proceedings  to 
be  had  against  Kemp,  did  npt  prejudge  the  question,  but 
left  it  to  be  decided  by  the  Courts,  according  ^to  law.  The 
application  of  the  act  of  limitations  to  suits  in  equity  is  not 
altogether  discretionary  with  the  Chancellor.  In  fact,  it  is 
^    ■  a  bar,  even  in  cases  where  he  may  think  it  ought  not  to 

^90  be  ;  for  he  has  no  discretion.     In  cases  of  trusts,  indeed, 

the  act  does  not  apply ;  but  the  present  is  not  a  case  of  a 
trust ;  because  the  money  now  demanded  by  the  Common* 
wealth  was  received  by  Kemp  not  as  a  trustee,  but  as  his 
own  i  and  as  such  he  meant  to  keep  it. 

Curia  advismre  vult. 

Monday y  November  3.  The  Court  (consisting  of  Judges 
Lyons,  Carrington  and  Tucker)  unanimously  affirmed  the 
judgment  of  the  District  Court. 


TWtrftff,    The  Commonwealth  a^foin^^  Newton,  Executor  of 

yovember  4^  luckcr. 

An  set  of  as-  IN  the  years  1773  and  17Sr4,  Thomas  Newton,  as  re* 
sembW  au*  presentative  of  Robert  Tucker,  deceased,  lent  to  the  trea<» 
thorUing^  the  surer  of  Virginia,  pursuant  to  law,  several  sums  of  money, 
miiditor  to  U-  fo,,  ^^jch  bonds  were  executed.  On  the  4th  of  September, 
infavoHJ^fs  ^^^8,  Newton  received  a  certificate  for  280/*  being  dw 
creditor  of  amount  of  two  years  inllitest  on  the  largest  boikL  Sub« 
theCommoii-  joined  to  a  copy  of  that  certificate  is  a  memorandum  of  the 
iMTparticaliSr  *^^**^»  ^^  which  he  reduces  it  by  the  scale  at  four  for  one ; 
fond  will  not  su^d  it  appears  that  a  Warrant  issued  for  interest  to  the  first 
ptoptheifite-  ot  January,  1788. 

?^th^*^bf  ^^  *^  ^®*  ^^  December,  If 90,  an  act  was  passed  in- 
unless  it  ap!  titukd  "  an  act  granting  a  sum  of  money  to  William  Shan-^ 
pears  that  *^  non  and  others,''  authorising  the  auditor  to  issue  warrants 
^*^e  ^4"d  ^**  ^"  *^^  JigSP^g^^  fw^d  for  the  principal  and  interest  due  on 
Sic  time  for  ^^  bonds.  It  did  not  appear  that  those  warrants  had  ever 
\\M  payment,  been  applied  for  by  Newtoru  A  portion  of  his  daim  having 
been  rejected  by  the  auditor,  he  appealed  to  the  District 

Where  fpe-  Court  oi  Richmond i  where  the  points  in  controversy  were* 
at  was  lent  ^    ^,,,     ,,  •!!•  iij« 

|o  the  colony  1*  Whether  he  was  entitled  to  mterest  on  me  bonds  smce 

of     Vtrgima  the  act  of  1790 ;  2.  Whether  the  certificate  aforesaid^  redu* 

before     the  ced  according  to  the  scale,  should  be  considered  as  a  pay- 
war,   a  cer-  ^  '  '  *^^ 
tiiicate  issued  durins^  the  paper  money  times,  for  interest  upon  it,  ought  to  l>e  re- 
duced according  to  tihe  scale  of  depitciation,  and  to  be  considered  as  a  payment  of 
its  nominal  amount. 
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ment  of  its  Domiiisd  amoimt.    The  first  point  was'  decided  kovsmbxb* 
Id  fiivour  of  Newton^  the  second  in  favour  of  the  Common-' 
jtfcattA ;  on  behalf  of  which  sm  appeal  was  taken  to  diis  Court. 


^The  Attorney 'General^  for  the  Commonwealth,  was  a- 
bout  to  argue  the  point,  with  respect  to  the  propriety  of 
applying  the  scale  of  depreciation  to  the  certificate  for  in- 
terest issued  in  177a;  when  the  counsel  for  the  appellee 
obscrred,  that  he  did  not  mean  to  press  that  point,  but 
atiould  submit  it  to  the  Court,  widiout  argument. 

He  then  contended  ^t  interest,  on  the  bonds,  ought  not 
to  be  allowed  after  the  passage  of  the  act  of  1790  ;_lst.  Be- 
cause the  Auditor  was  directed  to  issue  warrants  to  Nervton 
chargeable  on  the  aggregate  fund,  for  the  amount  of  the 
debt;  Sd.  Because  ^e  presumption  is,  that  the  act  passed 
at  the  instance  of  Newton;  who,  it  is  believed,  was  a  mem- 
ber of  the  Legislature  at  the  time ;  3d.  Because  the  auditor 
was  always  ready  to  'issue  the  w^rants,  on  application ; 
and,  4th.  Because  the  Legislature,  at  the  sune  session, 
constituted  an  aggregate  fund,  out  of  which  they  were  to 
be  paid.  This  law  directing  the  payment  of  the  debt  an- 
nulled the  old  bonds ;  and  may  foe  considered  equal  to  a 
tender  between  individuals. 

jRandoiphy  for  the  appellee.  In  times  of  great  distress, 
Mnvtan  lent  acon^derable  sum  of  money  to  the  government 
of  l^rghiicu  The  principal  remained  unpaid  diroughouc 
the  war;  though  the  interest  was  received  in  paper  money; 
and,  in  the  loss  sustained  thereby,  Newton  only  shared  tiM 
Sate  of  other  citisens. 

It  was  the  duty  of  theaudit#r  to  issue  his  warrants  annu- 
atty  for  the  interest ;  and  nothing  but  an  actual  payment  of 
the  princiipal  could  prevent  it.  It  is  true  that  in  1790,  an 
act  passed  directing  the  auditor  to  issue  his  warrants  on  dim 
aggregate  fund,  for  the  amount  of  this  debt ;  but  the  strdag- 
est  presumptive  evidence  of  the  poverty  of  that  fand,  was 
dwt  JfewtOH  did  not  receive  payment.  Admitting  him  to 
have  been  a  member  of  the  Legislature  at  that  time,  and  that 
he  applied  for  his  money,  was  he  bound  to  receive  a  paper 
4rawn  on  a  fund  to  be  composed  of  arrearages  of  taxes, 
whidi  might  never  come  into  the  treasury  I  If  he  had  not 
Ascoyered,  upon  inquiry,  that  there  was  no  money  in  that 
fund,  he  certainly  would  have  received  his  warrants  from 
the  auditor. 

The  passage  of  this  law  may  be  likened  to  an  order  drawn 
by  an  hidividual  to  discharge  an  old  debt.  Where  a  collate- 
ial  fund  is  provided  to  discharge  an  existing  debt,  if  the 
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xovsMiBm,  funcIproveuBproductive,the  debt  remains  unsatisfied*  Un* 
less  it  be  shewn  that  the  Commonwealth  had  money  Ijring 
in  the  aggregate  fund,  to  discharge  this  debt,  the  interest 
cannot  be  extinguished. 

^Attomey-Genercd^  in  reply.  There  is  no  evidence  Aat 
the  aggregate  fund  was  in  the  situation  represented  by 
Mr.  Randoph.  Ought  not  Newton^  by  some  act,  to  have 
shewn  that  he  disapproved  of  the  law,  or  that  he  had  applied 
at  the  treasury  and  could  not  receive  his  money  I  There  is 
such  violent  presumption  of  his  assent,  that  proof  to  the 
contrary  must  come  from  him,  not  from  the  Commonwealth. 
There  certainly  is  some  weight  in  the  objection,  that  the 
act  of  1790,  created  a  new  debt ;  and  tliat  unless  Ntwton 
could  shew  that  he  had  applied  at  the  treasury  for  payment 
imder  the  law,  without  effect,  the  interest  ought  to  cease* 

Wednesdau  November  5.  The  President  delivered  the 
opinion  of  the  Court,  (all  the  Judges  being  present,)  that 
thejudgmentof  the  District  Court  should  be  affirmed. 


jTedneidajf,  Rowton  agoinst  Rowton. 

Novemlfer  5. 

Under  the  WILLIAM  ROWTON,  sen.  having  recovered,  by 
act  of  1785,  an  acdon  of  ejectment  in  Prince  Edward  District  Court,  a 
giving  a  wi-  tract  of  land,  of  which  his  son  Joseph  Rowton  was  in  poa- 
^Ttr^^  session  at  the  time  of  his  death,  Mary  RorwtoUj  the  widow, 
tate,ift«ffiw  filed  a  bill  of  injunction  in  the  High  Court  of  Chancery 
that  she  ia  stating,  that  a  contract  had  been  made  between  the  said 
entiUcd  to  WlUtammd  Joseph^  that,  if  the  latter  would  remove  from 
wS/T  eH^  ^^^  River y  where  he  had  resided,  to  the  county  of  Charlotte^ 
tote   in  fit'  and  setde  in  his  neighborhood,  the  former  would  give  him 

9hnpU.  con-  a  tide  in  fee-simple  to  the  said  tract  of  land ;  that  Joseph 
tpacted,    by  .  •^  ^       ^ 

verbal  agreement,  to  be  conveyed  to  her  late  husband,  provided  the  contract  be 
proved  to  be  such  as  would  authorise  a  Court  of  £quity  to  decree  the  legal  estate^ 

The  statute  of  frauds  will  avail  the  defendant,  although  it  be  not  farmaify  pl^^yl. 

Where  the  verbal  evidence  of  an  agreement  is  contradictory,  the  statute  of  fi«udf 
ought  especially  to  apply  against  it. 

^  The  direcUnff  an  issue*  for  the  purpose  of  ascertaining  disputed  facts,  is  discre- 
tionary with  a  Court  of  £quity,  which  may  decide  oo  the  evidence  relative  to  such 
facts,  without  a  Jury. 

It  uetnMt  thftt  if  affidavits  be  excepted  to  at  the  rtdet^  and  not  objected  to  at  the 
hearing  in  the  Court  of  Chancery,  but  allowed  to  be  read,  the  former  exception  is 
waived,  and  cannot  be  repeated  in  the  Court  of  Appeals. 
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#f0«&fMllafl«ocordiiigIyrefnoTed  nt  a  great  expetxse,  and  irowMBtv, 
9Muie  vahuible  improvements  on  the  land  ;  that^  in  considera-  ^^f* 
tksn  ^lereof^  he  was  entidedtoa  specific  execution  of  the  con- 
tracts  and  the  complainant  his  widow  to  dower  in  die  said 
land.  The  answer  denied  lA  the  material  allegations  in  the 
biH ;  insisting  that  Joieph  JRorvtoriy  was  entided  by  the  agree- 
nent  to  a  li^e  estate  only,  and  that  if  he  died  without  chil- 
dren, the  land  was  to  revert  to  William  Rowton  and  his 
licirs ,  asid  also  rehingon  the  statute  of  frauds^  as  the  con- 
met  had  not  been  m  writing. 

A  great  variety  of  contradictory  evidence  was  exhibited 
on  hoSh  sides*  The  Chancellor  finally  decreed  that  the 
widow  was  entitled  to  dower,  and  perpetuated  the  injunction  ( 
from  whkfa  decree  an  appeal  was  taken  to  this  Court. 

'  WicUutm^iat  the  appellant,  stated,  that  the  only  question 
was,  whether  die  wife  could  be  endowed  of  an  eqnitabk 
ewtatCy  which  belonged  to  her  late  husband ;  and  it  was  a 
Khere  matter  of  evidence,  in  this  case,  whether  the  husband 
had  such  an  estate,  or  not ;  for  it  was  net  even  asserted 
Aat  he  had  a  legal  estate.  If  the.  husband  died  since  the 
ftct  of  ir85,  as  it  was  said  he  did,  (viz.  in  1793,)  he  was  not 
prepared  to  say  that  the  wife  was  not  entitled  to  dower ; 
provided  it  should  appear  that  he  had  such  an  eMt^  in 
a/ec'simfle  estate  as  would  audiorise  a  Court  of  Chancery 
tp  decree  the  legal  estate.  But  he  could  not  admit  that 
proved  1^  the  testimony  in  the  cause. 


Call^  on  the  same  side.  The  principal,  and,  perhaps^ 
the  only  question  in  diis  cause  is,  whether  there  ever  did 
exist  such  a  contract  as  diat  stated  in  the  bill.  Some  of  the 
iritnesses,  indeed,  attempt  to  prove  that  old  Rowton^  the 
imherof  tbeappeBee's  husband,  did  promise  his  son  that 
if  he  would  remove  fitmi  New  River ^  the  place  of  his  rcsi- 
dciice,  and  settle  by  him,  he  would,  by  his  will,  give  him 
the  land)  of  which  dower  is  now  claimed ;  and  diat,  in 
ooDseqaence  of  this  promise,  die  son  did  actually  remove, 
and  tsdLC  possession  of  the  land  ;  on  which  he  made  consi^ 
dniible  fanprovements.  Opposed  to  this  is  the  testimonyr  of 
Wttnesaes,  mudi  B^ord  numerous,  and  equally  respectable, 
proving,  that  bosh  the  old  man  and  his  son,  declared  that,  as 
Ae  htter  had  no  ddktren,  he  was  only  to  have  an  estate 
^^  SJe  in  the  land,  in  case  be  survived  his  father.  The  uni- 
ibrm  system  ofdidRorwton  appears  to  have  been  never  to  give 
sm  eatsite  in  fee-simple,  to  any  of  his  children,  lest  they 
m^lit  die  WidiMt  issue,  md  the  lands  go  out  of  bis  famity. 
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This  is  strong  presumptive  evidence  that  no  such  contract  m 
that  contended  for  by  the  appellee  ever  did  exist.  But 
if  the  Court  should  be  of  opinion  that  there  is  any  weight 
in  the  evidence  adduced  on  the  part  of  the  appellee,  yet  tho 
Chancellor  certainly  erred  in  making  a  final  decree,  in  tho 
._   .  first  instance.     Where  there  is   such  contradictory  cvi* 

dence,  an  issue  ought  to  have  been  directed* 

Randolph^  for  the  appellee.  Whatever  the  evidence 
may  bc\  in  this  case,  ours  is  a  most  reasonable  daim^ 
Notwithstanding  the  appellant,  in  his  answer,  so  roundly 
denies  those  parts  of  the  allegations  of  the  bill  to  which 
it  is  responsive,  and  introduces  new  matter  by  way  of 
*  94  avoidance,  *yet  the  answer  is  not  evidence  5  because  it  it 

contradicted  as  to  the  fir^,  and  unsupported  at  to  the 
latter  by  the  whole  current  of  testimony.  It  will  be  found 
from  the  evidence,  either  that  Joseph  Rawton^  the  hus* 
band  of  the  appellee,  had  a  right,  which  might  be  en« 
forced  to  a  fee-simple  estate  from  his  father,  or  that  there 
are  peculiar  equitable  circumstances,  in  this  case,  which 
entitle  the  wife  to  dowcn  He  then  took  a  comprehensive 
view  of  the  evidence  s  from  which  he  concluded,  that  ai 
sufficient  consideration  was  established  to  have  entitled 
Joseph  Rawton  to  a  specific  execution  of  the  contract,  by 
a  conveyance  of  the  land  in  fee-simple  ;  and  that  his  d&- 
,  clarations  concerning  his  want  of  title  arose  from  an  erro- 
neous impression  on  his  part,  that  because  no  writing  had 
passed  between  his  father  and  himself,  he  was  without  re- 
medy. But  declarations  made  under  an  ignorance  of  law 
or  fact,  cannot  prejudice  the  party  making  them. 

Mr.  WtQkhqm  had  s^id  that  this  cause  depended  upon 
a  mere  matter  of  fact.  He  was  of  the  same  opinion  ;  and 
of  course  nothing  was  to  be  said  about  the  statute  of 
frauds^  But  if  there  should  be,  it  might  be  answered, 
that  the  statute  was  not  pleaded,  and  that  the  contract 
was  executed,  Joseph  Rorvton  having  an  equitable  fee«* 
simple  estate  vested  in  him,  the  wife  was  legally  entitled 
to  dower.  But  she  had  also  strong  equitable  and  moral 
claims«  Having  been  induced  by  the  promises  of  pld 
Roruton  to  forsake  a  comfortable  abode  among  her  friends, 
and  having  contributed  joindy  with  her  husband  to  the 
improvement  of  the  land,  she  had  a  rig^t  to  expect  a 
shelter  from  the  inclemency  of  the  weather.  To  deprire 
her  of  this  right,  and  to  give  to  the  heirs  of  old  Rowton 
the  fruits  of  all  the  labour  of  his  son  expended  on  tli# 
land,  would  be  to  encourage  the  hei^t  of  fnmcl  wd  m% 
quity.  ,     • 
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Widthamy  in  reply*     It  is  unnecessary  to  take  up  the  hoVimisr* 


time  of  this  Court  in  considering  what  will  be  the  situation 
«if  thewife^  if  she  should  not  recover  her  dowen  The 
only  question  is,  whether  the  husband  had  a  fee^imple  ; 
for  in  no  other  estate  can  dower  be  had  in  this  country. 
He  would  consider  the  case  as  if  the  husband  was  now 
before  the  Court,  applying  for  a  specific  performance  of 
the  agreement* 

The  contract  attempted  to  be  proved  was  a  mere  nudum 
pactum,  and  might  be  revoked  at  any  time*  It  is  denied 
that  it  ever  did  exists  to  the  extei!it  contended  for  by  the 
appellee.  The  statute  of  frauds  was  as  substantially 
pleaded,  as  is  ever  required  in  a  Court  of  Equity ;  the 
defendant,  *in  his  answer,  after  denying  the  allegations 
of  the  bill,  insists,  that  the  agreement,  being  a  mere  pa* 
nA  one,  could  not  have  b^en  enforced,  so  as  to  entide  the 
wife  to  dower. 

The  improvements,  which  have  been  relied  upon  af 
forming  a  consideration  for  a  specific  execution,  were  no 
more  than  such  as  a  tenant  for  life  would  be  induced  to 
make.  •  There  was  no  fraud  in  permitting  the  son  to  carry 
them  on ;  because  the  old  man  always  declared  that  he 
fearer  would  give  him  an  absolute  estate  in  the  land,  unless 
he  had  children.  It  is  admitted  that  Joseph  might  have  en-^ 
forced  a  life  estate^  but  nothing  more.  And  all  the  testi-^ 
mony  may  be  reconciled  by  considering  the  contract  as  a 
gift  to  Joseph  for  life,  re'mainder  to  his  children. 


ISOd. 


Cutia  advisare  mtH^ 

Wednesday^  November  13. 
epinions. 


The  Judges  delivered  their 


Judge  TucKfia.  The  appellee,  the  widow  of  Joseph 
XoTatoTiy  filed  her  bill  against  the  appellant,  his  father,  for 
dower  in  400  acres  of  land,  to  which  she  alleges  the  son 
had  an  equitable  title  in  fee-simple  i  the  foundation  of 
which  wiU  be  stated  hereafter.  The  defendant^  the  fa^ 
tfaer,  in  the  most  express  and  positive  terms^  denies  all 
die  allegations  of  the  bill. 

•  The  original  foundation  of  the  widow's  claim  is  thi]^ 
stated  by  Thomas  Harvey,  one  of  the  witnesses ;  that  in 
Ae  year  1787  or  1788,  Joseph  RowtoUy  the  son,  being  on 
a  visit  at  his  father's  in  Charlotte  County,  (from  New  JRi* 
vcTj  where  he  had  lived  for  some  time,)  came  to  the  wit« 
Bess's  ho<use,  and  asked  him  to  ride  over  to  his  father's^ 
which  he  did^    When  there,  old  Sovfton  said  to  the  wit« 
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voTCMBBB,  Bess,  ^^  I  want  my  son  Joe  to  come  and  live  hym/tihikia 

180G.       ^  a  handy  man,  and  1  ivint  bimto  live. by  me:  I  intend 

'^"^^'^'^^    **  to  give  the  land  over  Cub  Creek  to  my  son  WiUiam^  the 

liowtoa      4«^  place  where  I  now  live  to  my  son  John^  and  the  phoo 

BowtoQ*     "  where  Frank  Clark  lived  to  my  son  Joe:'*^  thea  addedy 

T        .    *  -   that  William  and  Joe  should  pay  the  taxes  om  their  parts^ 

but  he  would  pay  them  on  JohrCs*    yo9tph  answered  hui 

feuher,  ^^  I  don't  like  to  improve  the  land,  without  I  bavo 

^  a  right  to  it ;"  the  old  man  answered ;  *^  My  son^  I  have 

**  willed  it  to  you,  and  I  will  never  take  it  away  from  jou, 

**  while  I  live,  and  what  more  do  you  want  .^"    **  WcU, 

"  then,"  replied  Jocy  "  I  wiU  move  down.'*  That  Joseph 

Rowton  did  move  down,  to  the  land^  made  coasideram 

improvements  on  it,  and  continued  there  till  the  day  of  his 

death*    Jeseph  appears  to  have  been  at  that  time  married 

^^  to  the  complainant,  his  widow,  by  whom  he  never  *haA 

any  child.     No  other  person  is  stated,  or  a|;q;>ears  to  have 

been  present  at  this  conversation.    The  credit  of  Thoniaa 

Harney  is  no  where  impeached,  unless  the  total  denial  ofi 

all  the  facts  charged  in  the  bill,  or  of  any  promise  made 

by  the  father  to  the  son,  to  ^lake  him  an  eaune  of  inbe* 

ritance  in  the  land,  be  considered  as  such. 

Chark%  At^Kmnet/y  another  witness,  among  o^w 
things,  deposes,  that  some  time  in  179^  he  was  requested 
by  Joseph  Raudoriy  the  son,  to  join  him  in  buiUing  a  mill 
on  the  land,  to  which  he  ol^cted,  unless  his  Neither  would 
make  him  a  deed  for  it.  Joseph  then  requested  die  wit-* 
ness  to  ask  his  father  if  he  was  willing  to  make  him  a  deed 
for  the  land,  which  he  did  ;  old  Itoivion  answered,  ^  that 
^  he  had  given  it  to  him,  and  willed  it  to  him,  and  givea 
^  htm  the  patetat  for  it,  and  that  his  scm  had  possessed  it, 
^^  and  paid  taxes  for  it  for  sevend  years,  and  he  did  noe 
^*  know  what  he  wanted,  but,  if  he  could  not  take  hia 
^  word,  be  would  give  him  a  deed  for  it."  Whether  the 
mill  was  actually  built  by  Josephy  or  any  thing  done  to* 
wards  it,  except  some  preparations  for  cuttmg  stpnea  fins 
it,  does  not  clearly  appear,  I  think,  from  the  reoord«  To 
eoanteract  this  evidence,  there  is  an  immcnae  mass  of 
testinKMiy  in  the  record,  (some  of  which  was  objected  tot 
on  the  part  of  the  widow,  and,  in  my  appcehenaion,  very 
properly,  particularly  the  affidavit  of  WHiam  RtmftoHjym^ 
taken  at  his  £sdaer's  house  before  a  magistxase,  who  wouMr 
not  permit  him  to  be  cross-examined,  and  sevend  othera 
appeu*  to  have  been  taken  in  the  same  manner,)  to  prove 
repeated  declarati<ma  by  old  Rowton^  that  he  had  never 
given  his  son  the  famd^  jeu>r  ever  intended  to  give  it  to- hiftt 
bat  for  bis  lifi^  unless  he  bi^  children  ;  that  he  always 
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Mud  tlie  taxes ;  duit  he  tlyreateiied  some  persons,  whom  xovbms«b» 
M  found  cutUBg  timber  upon  il,  with  a  suit ;  that  Joteph  1906. 
Mmvtmiy  on  a  variety  of  occasions,  said  he  had  no  right 
to  die  hmd,  and  diat  he  was  afraid  his  father  never  would 
wasdce  him  a  rig^  to  it ;  that,  on  more  than  one  occasion, 
Ihe  endeavoured,  through  the  medium  of  friends,  to  pre^ 
irail  on  Usfsther  to  make  him  a  deed,  who  constantly  re- 
vised, alleging  he  never  intended  to  give  any  ol  his  sons 
BBore  than  a  Me  estate  in  their  lands,  unless  they  should 
bave  children,  that  the  hmds  might  not  go  out  of  his  own 
family.  But  none  of  the  testimony  goes  to  contradict  the 
declarations  made  to  Thomas  Harvey  and  Charles  M^Kirt* 
mey^  Joseph  Rtrwtoris  acknowledgments,  as  above  suted, 
appear  always  to  have  been  made  as  a  ground  of  complaint 
flMd  dksatisiactioB  *at  his  fsther's  conduct,  but  never  to 
luos,  or  in  his  presence* 

Having,  thus  stated  what  I  consider  to  be  the  substance 
of  the  whole  evidence  on  both  sides,  as  far  as  it  appears 
to  me  10  be  material,  I  shall  proceed  to  consider  it. 

The  testimony  of  Thomao  Harvey  is  a  direct,  substan« 
teal,  and  positive  afirmation  of  a  particular  fact,  not  con«> 
tradicted  by  any  other  testimony,  nor  even  denied  by  the 
answer,  except  by  implicattion  and  evasion  ;  and,  to  my 
apprehension,  amounts  to  full  proof  of  a  contract  between 
the  father  ami  the  son,  in  the  terms  detailed  in  his  depo«* 
aicioiB.  I  consider  it  as  an  undeniable  position,  both  at 
law  and  in  equity,  that  one  witness,  whose  credibility  is 
not  impeached,  who  deposes  clearly  and  positivel}^  in 
afirmatKm  of  any  fact  to  which  that  witness  was  privy,  is 
entided  to  belief  more  than  a  dozen  witnesses,  who  merely 
depose  to  their  own  ignorance  of  that  particular  fact,  though 
by  possibiHt}'  they  might  have  been  in  such  a  situation  as 
so  have  seen  or  heard  the  same,  if  their  attention  had  been 
called  to  the  acta  or  words  of  die  parties  at  the  time*  As^ 
if  a  ^lestion  were  made,  upon  the  plea  of  nil  tkbety  at 
law,  whedier  the  supposed  indorserof  a  bill  of  exchange 
actnally  did  write  his  name  on  the  back  of  it,  if  one  wit« 
ness,  present  in  a  coffee-house  or  exchange,  should  swear 
that  he  saw  the  party  write  his  name  upon  the  bill,  such 
evidence,  if  die  cr^it  of  the  witness  be  unirapeached, 
ought  to  weigh  more  than  the  testimony  of  a  doaea  per* 
sons,  present  in  the  same  coffee-house  at  the  same  time, 
who  soould  swear  that  they  did  not  see  him  write  his  name 
oa  the  bill,  though  all  of  them  were  in  such  situations  as 
tkar,  by  possibility,  they  might  have  seen^  him  do  so,  or 
aught  have  remembered  that  he  did  so,  had  their  attention 
Wen  equalfy  drawn  that  way,  as  that  of  the  witness  af* 
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firming  the  fact.  And  such  testimoDy  ought,  moreovter^ 
to  countervail  that  of  fifty  witnesses  declaring  that  they 
had  heard  the  supposed  indorser  declare  that  he  never  had 
indorsed  a  bill  of  exchange  in  his  life,  nor  ever  would  at 
long  as  he  should  live.  Now  the  indorsement,  in  the  one 
case,  and  the  contract  between  the  father  and  son,  in  the 
present  case,  being  the  very  ft«^  and  foundation  of  the 
suit  in  each  case,  if  the  proof  of  the  execution,  in  either, 
rest  upon  such  positive,  direct,  and  affirmative  testimony^ 
ought  that  evidence  to  be  shaken  by  the  declarauons  of 
witnesses  not  present  at  its  completion  I  If  not,  the  proof 
of  the  original  contract  between  the  father  and  the  son,  in 
the  presence  of  Thomas  Harvey^  and  of  the  confirmatton 
thereof,  afterwards,  in  the  presence  of,  or,  rather,  ftd« 
dressed  to  Charles  M^Kinnetj^  *as  the  agent  or  friend  of 
the  son,  remains  unimpeached  by  all  the  testimony  pnn 
duced  on  the  part  of  the  father.  For  although  the  son's 
declarations,  that  he  had  no  right  to  his  land,  and  that  he 
feared  his  father  never  would  make  him  a  right  to  it,  may 
seem  to  countenance  an  acknowledgment  on  his  part,  that 
he  had  in  fact  no  claim  upon  his  father  for  the  land,  but 
enjoyed  it  merely  through  the  old  man's  curtesy,  as  he 
expresses  it  in  his  answer,  yet  this  never  was  the  language 
of  renunciation,  or  of  release  to  his  father  ^  but  merely  of 
complaint  to  his  family,  friends  and  neighbours*  The 
word  right  is  generally  used  in  a  popidar  sense  in  this 
country,  as  synonymous  with  a  deed,  and  in  that  sense^ 
was  properly  used  by  the  son,  when  complaining  of  his 
father's  conducu  Or  if  it  were  not,  he  possibly  was  not 
sufficiently  versed  in  the  maxims  of  law  or  equity  to  know, 
that,  by  performing  a  thing  at  his  father's  request,  where- 
by he  had  incurred  considerable  charge  and  expense,  he 
had  acquired  a  right  to  compel  his  father  to  perform  his 
promise.  What  then  was  old  Rowton^s  promise  f  If  you 
will  move  down  and  setde  upon  the  land,  it  shall  be  yours* 
*^  I  have  already  willed  it  to  you,  and  1  will  never  take  it 
**  from  you  while  I  live.  "  Then,"  said  the  son,  **  1  will 
*^  move  down  ;"  and  he  did  so  ;  this  was  a  promise  found- 
ed on  9  consideration  chargeable  to  him  to  whom  the 
promise  was  niade  ;  and  though  no  benefit  should  accrue 
to  the  father,  the  circumstance  of  its  being  attended  on 
the  part  of  the  son,  with  a  charge  and  expense,  made  it 
binding  en  the  father.  The  interpretation,  as  understood 
by  the  son,  was,  that  he  was  to  have  an  absolute  estate  in 
the  land  ;  for  he  expressly  refused  to  move  down  andim^ 
prove  the  latid^  unless  his  father  woidd  give^him  a  right  te 
it.    '^  My  son,"  said  the  father,  ^^  I  have  iHriUed  it  to  you. 
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•'^  and  will  never  take  it  from  you  while  I  live."  The  word 
wUied,  it  is  true,  is  not  a  technical  word»  but  connected 
with  the  preceding  conversation  and  condition,  insisted 
upon  by  the  son,  it  ought  to  be  understood  in  the  most 
liberal  and  beneficial  sense  Jor  the  son  :  for  they  are  the 
word»of  the  father :  et  verba  fortius  accipiuntur  contra  pro- 
ferentem. Old  RoTVton  evidendy  meant,  in  his  answer,  to 
avail  himself  of  the.  equivocal  sense  in  which  the  word 
WILLED  might  have  been  used  by  him  :  but  that  ought 
not  to  serve  his  purpose.  He  betrayed  his  son  into  ex- 
pense, in  removing  and  improving  the  place  :  an  expense 
probably  little  suited  to  his  circumstances,  and  which  he 
nsver  would  have  incurred  but  for  his  father's  proposal 
and  promise.  And  this,  in  my  opinion,  takes  the  case 
completely  out  of  the  operation  *of  the  statute  of  frauds,  Mfi  99 

wbich  certainly  was  not  meant  or  intended  to  countenance 
or  encourage  fraud  in  one  from  whom  the  contract  first 
moved.  Having  fully  complied  with  all  the  old  man  pro- 
posed, incurred  expense  and  improved  the  place,  I  hold 
him  well  entitled  to  a  performance  of  his  father's  promise, 
IB  a  manner  most  beneficial  for  himself  and  family,  and, 
dierefbre,  am  of  opinion,  that  the  decree  be  affirmed. 

Judge  Roane.    In  no  case  which  ever  occurred  before 
me,  was  the  pcdicy  and  utility  of  the   statute  of  frauds 
made  more  manifest,  than  in  the  present.    The  great  mass 
<rf  eonflicting  testimony  existing  in  it,  makes  it  probable 
that  those  perjuries  and  evils  may  have  been  produced, 
whidi  it  was  the  peculiar  object  of  the  statute  to  prevent* 
We  are  told(^7)  that  the  English  statute  (which  is  substan-  (a)  PowIh^ 
tially  like  ours)  was  made  to  avoid  perjuries,  and  prevent  Contracts^rol 
persons  from  swearing  verbal  agreements  upon  others,  and  ^*  P*  ^^' 
thereby  charging  them  in  equity  to  perform  them* 

The  act  of  frauds  is  relied  on  in  the  present  .case ;  and 
the  agreement,  as  charged  of  a  promise  to  convey  an  estate 
of  inheritance  to  the  son,  is  not  confessed^  but  on  the  con- 
trary, is  expressly  denied  in  the  answer.  There  is  no 
pretext,  therefore,  on  the  ground  of  confession,  for  a  Court 
of  £quity  to  dispense  with  the  forms  required  by  the  sta- 
tute* It  is  not  even  confessed  in  the  answer^  that  a  pro- 
mise was  made  to  the  son  of  an  estate  for  his  life  ;  the 
faither,  on  the  contrary,  expressly  says  therein,  that  he 
permitted  his  son  to  live  upon  the  land,  on  curtesy  merely* 
It  is  true  that  die  son  entered  upon  the  laild  and  Improved 
it,  and  this,  it  is  said,  is  an  execution  of  the  contract,  and 
supersedes  the  necessity  of  proving  a  written  agreement* 
Tim  is  admitted  i  but'yet  an  agreement  must  be  proved 
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commensurate  with  the  hiterett  on  which  dw  appcAe^ 
founds  her  claim  of  dower.  I  take  the  rule  to  be,  that  ia 
case  of  part  performmce  of  a  contract,  the  ]daiiitiir,  after, 
shewing  such  performance  as  here,  by  buildiing,  &c.  may 
then  go  on  to  provt  the  agreement,  by  the  confetsion  al 
the  defendant,  or  by  evidence  aliunde;  but  certainly,  a 
proof  of  performance,  while  it  dispenses  with  the  neces- 
sity of  a  writing'^  does  not  supply  all  evidence  whatever  of 
the  agreement«(<7)  In  the  case  before  us,  therefore,  the 
execution  of  a  contract  shall  be  referred  to  the  agreement 
as  confessed;  viz*  of  an  estate  upon  curtesy,  unless  an 
agreement  to  give  a  larger  interest  is  proved  agi^nst  the 
father* 

But  admitting  that  the  improvements  made  in  die  pre* 
sent  ^instance  are  not  referable  merely  to  the  title  of  cor* 
tesy  admitted  in  the  answer ;— to  a  claim  resting  oidy  on 
parental  justice  and  affection  ;  may  they  not  be  referred  to^ 
and  stand  justified  by,  a  promise  of  an  estate  for  Hfe  to  the 
son,  with  remainder  in  fee,  if  he  had  issue  ;  i^ch,' al- 
though not  ADMITTED  in  die  answer,  is  die  most  that  caa 
be  said  to  be  proved  against  the  fether  by  the  testunony  I 
Was  not  the  promise  of  such  an  interest  enough  to  justify* 
the  improvements  made  by  the  son?  And  if  we  go  be* 
vond  this  line ;  if  we  refer  the  expense  and  improvements 
in  -quesdon,  to  the  promise  of  an  estate  in  fee,  must  we 
not  prove  the  existence  of  such  promise  ?  Shall  die  proof 
of  improvements  which  will  consist  with,  and  are  jusd^ 
£ed  by  the  promise  as  admitted  or  proved,  be  not  satisfied 
thereby  ;  but  carry  us  without  proof,  to  an  e3ttension  of 
the  promise  to  the  farthest  possible  limits  :-*<o  dispense 
not  only  with  the  forms  required  by  the  statute  of  frauds, 
but  to  the  adopdon  of  an  inference^  bottomed  on  no  proof 
at  all,  and  the  most  strong  which  could  possibly  be  made 
against  that  person  fi>r  whose  benefit  the  act  of  frauds  was 
provided  i  Is  there,  in  short,  any  reason  for  setdng  up  a 
construcdon  of  the  statute,  in  dispensing  with  written  evi« 
dence,  which  will  justify  a  dediicdon  of  an  agreement 
from  no  adequate  testimony  whatever  ?  Every  thing  diet 
Inow  say  in  relation  to  a  case  of  total  deficiency  of  tesd** 
mony,  equally  applies  to  cases  in  whidi  the  testimony 
a&unde  is  outweighed  by  the  testimony  of  die  answer,  and 
therefore,  is  no  evidence  whereon  to  ground  any  deccee 
whatever. 

The  wife,  in  the  present  case,  stands  on  no  better  mend 
than  die  son  would  do,  if  he  were  suing  lor  a  specific  per* 
fbrmance.  She  was  nalrried  before  the  promise  spokea  af 
hj  Tn  ffarvey^  and  dier^ore  wis  sot  laiuaimd  by  it; 
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'Ae  conrersation  stated  by  M^IGnney  to  hare  taken'place  ireViMt n^ 
in  1779,  was  not  addressed  to  the  son,  nor  is  there  any      ^f^ 
certain  proof  that  it  ever  came  to  his  knowledge. 

The  charge  in  the  bill  is,  that  the  son  was  entitled  to  the 
land  in  question  by  promise  Jhotn  the  father ^  who  assured 
him  that  a  conveyance  should  atony  time  be  made  him.  The  _— — :^ 
vexy  words  in  which  the  promise  was  made  (if  indeed  any 
premise  is  expressly  dleged)  are  not  set  out.  The  charge 
is  of  Bn'estate  of  itiheritancey  for  a  lesser  interest  would  mat 
miffice  for  the  wife  :  but  that  charge  is  made  by  way  of  in^ 
Jerence^  and  not  totidem  verbis  with  any  promise  :  the  de- 
fendant is  called  on  to  answer  the  premises.  In  his  answer 
he  denies  havitig  ever  promised  any  estate  of  inheritance^ 
or  arty  such  estate  as  in  the  said  bill  is  pretended^  and  he 
♦even  negatives  a  promise  of  a  life  interest^  by  saying  that  *  101 
his  son  lived  on  the  land  by  curtesy  merely.  Is  it  not 
enough  that  he  has  answered  the  bill  in  the  mapner  pro- 
pouhded  by  the  bill  itself  ?  Is  it  necessary  that  he  should 
have,  entered  into  a  special  negation  of  the  particulars  of  a 
promise,  when  none  such  is  set  oat  in  the  biU  ?  Has  he 
BOt  denied  the  allegation  actuaUy  made  (at  mostjm  the  bil^ 
of  a  promise  of  an  estate  of  inheritance  ;  and  even  gone 
heytmd  it,  by  denying  even  the  promise  of  an  estate  for 
life  ?  Shall  a  plaintiff  who  calls  a  defendant  into  a  Court 
of  Equity,  be  permitted  to  deny  the  sufficiency  of  an  an- 
swer made  by  a  mere  negation  of  the  fact  charged,  and 
with,  at  least,  as  much  particularity  as  the  charge  itself  ii 
made  \ 

The  testimony  of  T.  Harvey^  I  admit,  is  extremely 
strong,  but  it  is  outweighed  by  the  testimony  of  the  an- 
swer :  that  testimony  will  not  prevail  against  the?  answer, 
unless  it  is  corroborated  by  other  evidence  ;  and  if  the 
answer  is  equaUy  corroborated,  it  will  still  preponderate. 
The  testimony  of  T.  Harvey y  therefore,  taken  singly,  is 
wholly  insufficient  to  establish  the  agreement  in  question; 

I  will- take  a  short  view  of  the  testimony  supporting  that 
deposifioA,  and  of  that  supporting  the  answer.  M^ Kinney 
•ajrs,  that  in  1779  or  1780,  he  heard  old  Roxvton  declare 
his  intentions  relative  to  his  son  Joseph^  but  these  were 
merely  his  intentions,  not  declared  to  Joseph^  and  formed 
no  contract.  He  says,  that  in  1791,  old  Rowton  said  he  ^ 
bad  willed  the  land  to  Joe^  (but  it  does  not  appear  what 
estate  dierein  was  willed,)  and  had  given  him  the  patent 
tfierefar.  Abundant  other  testimony  in  this  cause  shews, 
that  the  patent  was  merely  delivered  to  enable  the  son  to 
ascertain  the  Tmes  of  the  tract.  He  says,  (in  addition,) 
Vok.  I.  -  P 


Digitized  by 


Google 


^ovEMM%  <M^  11^  l^^lf  ^1^  Spwtott^  speaking  respectiog  a  mil}  i^yL 
1806.  ^^i^  he  would  ofiake  his  so^  a  deed  for  the  land :  but  Qm 
ilnother  witness,  on  the  contranf,  say*^  that  Joseph  ^qwr 
totf,  told  him  his  father  had  revised  to  make  I;iim  a  righ^ 
eveix  for  the  mill  seat.  H*  JHines  also  proves  ^  r«(u8S^ 
o^  the  part  of  old  Rowton^  and  these,  with  other  circui^^ 
stances  as  to  this  subject,  outweigh  M^Kmncy^^  testimpnv 
r^pectii^  the  wiUii^^ess  of  old  Kowton  to  make  a  dee^^ 
JPuciett^  testimony  seems  ^omewhcu  in  favour  of  the  ajjj- 
peUee,  but  i^  b  discredited  l?y  MoUoy  ^owton*^  re^tion  of 
a  different  account  having  been  given  by  him,  at  tl\e  time 
of  the  conversaijtion  between  old  ^owfon  vx<\  l^ji,ms,el^ 
W.  Bflrvcy  proves  merely  general  declar^tioi^  by  ol^ 
Roxvton  of  his  intentions,  but  noj^  niade  to  ^osj^h^  ^^ 
to  the  testimpny  of  old  Rowlands,  decla^at^ions  at  ttte  fu- 
neral, I  lay  np  stress  whatever  upon  them.-  His^  s)ltt:^atioip 
and  feelings,  ^t  the  time,  produced   thp^e  declai^t^oi^i^ 

O  102        *which  X  regret  e;(Qeedingly  he  has  not  sM^j$tantis|ited  :  hxjf. 
we  are  to  bjJ  gpxemed  by  the  Uw  of  the  ca^« 

Sijicb  is  thf  testiijjpny  con^i^g  ii^  sud  9Jf  %.  Mqroey\  de- 
position, i  dpubli  whietl^i:  ^checked  as  \  have  ^Ireadjf 
stated  it  to  be)  it  wpuld  outweigh  the  singly  a^swei;  of  d]^ 
^lijer :  but  that  ^s^^^  is,  on  the  co»|,raiy,  powerfuUjf 
sf^pprted. 

W.  RovJian^  jun.  (disinterested  at  the  time),  says  th^^ 
iqjfjter  his,  bro^ti^r  J^Q^f^  settled  on  the  land,  he  heard  him 
%aY  ^^  that  Us  father  never  promised  h^m  the  land  longer 
^^  uian  for  his  life,  and  then  to  return  to  the  rest  of  th^ 
^*>  duk^en."'  SjupMs^  ^^osepf^  were  ijow  auin^  for  a,  title, 
"^9^  nojt  tJ^is  axwijssipn,  con^let^y  s)Lo^  Ifun^  fJU  & 
U<^  %  Bf  pi?ove  yo9/pph\  decjaratioi^s  (1/^sa  sf rpnfe)  butt  t^ 
tiie  ^an^  ^&et»  S.  ^.  l?ea;rd  Joseph,  say,  a*  f?w  days  he^ 
%e  hi3,  d^ath^  "  that.h^is  fajthcr  still  refji^ftd  to  gi^fSr  him 
*'  th^  l^t  Wp  Bf  h^ard  Jasefih^^y^  ajier  h^  lived,  on  th^ 
Ifin^x  tihatfhe*hft4  nfi  rigJii^  t;9  fajs.  Ugiii^  except  be  ^^ 
x^\\df,a^  Bi^ny  lyito/es^e^  prove  old  Rqrqfon^  4^.ql^ra- 
idqf^  tx\  the  san^e.  effei^t.  M  R.  Bf  to  th^  sag^  ^ff^tf 
&  ^.  ^f^  i^f  &  bpth.  §ay.  thej  h^^  often,  heard.  Jo^^ 
^,.  sj^ape  h^  lived  uj^if  t^e.  land,  that  his  £ather  v^yA^ 
yfOffhif  \(^m  ^  giy^  bim  the  laqd  Ipt^ger  thap  ibr  lif^i 
^^d  tl>e  ^tqr  witness  prpves  thaf  the  appelleq  adiQitt.e4 
t%t  hpx  hii^bopd  Jhifpu;  tfiif,  before  he  moved  dovnn*  J.  If'L 
has.  hear4, 7<\9epf^  s^jr,  h^  hcufno  rtghl  ^  ^H  ^^^y  ^^  ^ 
x^y\^^  \^[^hethcr  hi%£axher  cJ^qr  would  give  him  oi^.  \ 
w.iU  reaijily iKli?>^t,  tl)at  this  term  **  right,*' sui 


, ^    ,sunfl^nft  singly^ 

might  be  ta)cen  as  n^eanjng  a  deed  ;  but  in  this.casp,  whfo:!^ 
iSnt^TP^  ;q  •r.  »«.i^K  tcstiipoQy  shewing  even  yo^q&Ay  owft 


there  is  so  much 
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lEdmlssion  that  no  agreement  had  ever  been  made  to  con-  ttoHuut^, 
t-ey  the  land,  t  canot  understand  it  in  that  Ihnlted  sense.     .  j^^ 

Several  affidavits  taken  in  this  causb,  and  read  in  the       '^ 
Court  of  Chancery,  are  objected  to,  oh  the  ground  that 
JP'lGfinty  Mrai  prevented  from  asking^  questions,    ITie 
dnsiffcr  is,  that  if  it  is  now  (iti  this  CmiK)  r^gtilai-  to    ■  -, 

ihake  the  objection,  vet  M^ Kinney  is  not  shet^rt  to  havfe 
Been  an  agent  j  and,  if  not,  he  had  cfertairily  no  t-ighl  to 
4itf-ude  himsdf  into  the  cause :  he  was  often  asted  by  thfif 
magistrate  to  shew  his  authority  for  interchfcddlmg  in  th6 
caiis6,  but  shewed  none.  Unless,  therefore,  i^e  are  pre- 
pared i6  say  that  a  magistratfe  is  bound  to  permit  any  persbn 
#hatcVdr  to  examine  witnessed  convened  bfefol-e  hiih  by  th6 
panics  it^  a  suit,  we  must  adiilit  that  his  refusal  in  this  ih- 
itahct  was  Correct.  But  wHethtr  he  were  shetun  t^  it  an 
ageia  or  iltit,  his  manifest  »8olh:itude  oh  this  subject  would,  ♦  103 
it  least,  weaken  his  testimony,  considered  to  \st  so  im- 
pcftmt  by  the  appellee. 

I  have  thus  glanced  at  the  testidlohy  in  fhid  cau6e«  In 
|;^neral,  t  do  not  think  it  necessary  to  particularize  and 
<^m^etit  tipon  the  testimony  ;  but  in  cases  depending  upbn 
if,  t  tWnk  it  enbugh  to  declai-e  the  result  of  my  reflections 
ifaereumifa*  In  this  case,  hoitever,  it  seems  necessary, 
as  a  difference  of  opinion  ejdsts  za  to  the  lAreight  df  evi- 
dence. 

Wilfe  deference  to  dte  opinions  of  othfer  gentfcmeii,  1 
*ust  contend,  that  the  cvitifehce  ol  the  ahswdr,  and  other' 
{enhhony  wfeeing  therewith,  gresltly  ptepctoderate  in  thil 
tart,  «4d  that  there  is  no  agretment  ttoved  in  this  causd, 
#llicti  wHI  authorise  us  t6  sdstain  tne  pretensions  of  th& 
apriellee,  aild  that,  therefore,  the  decree  should  be  re- 
fcHed. 

Jddgtt  I^LtMtKG.  llle  6d(^  tnateHal  question  in  this 
tinise  8tti!tts  to  bd,  whether  thc^  appellee  has  shewti  a  tittd 
m  tquitjf^^  to  dot^er  iti  the  lands  in  question,  of  which  he^ 
late  ho^knd  died  possessed  ?  And,  there  bein^  a  great 
famtrariety  of  tcstithony  in  the  case,  it  required  mt)re  diatt 
ordinary  attention  to  scah  it,  in  ord«t  io  didcerh  OA  which 
fide  iStA  evidence  j^ttfibnderatai;  The  two  mort  material 
Irlte^l^s  hi  flV6ur  6f  the  claim,  are  Thofhas  Haroey^  and 
Chtrlt^  M^  Kinney :  ahd,  thotxgh  I  cannot  suppose  eith'ek- 
of  therii  ^flty  of  perjanr,  ^et  there  ai^e  circumstanced 
disdosdd  iti  the  cdurse  of  the  testimony,  sufficient  to  con- 
tfHee  ftte^  that  each  of  thethhad  a  strong  bias  on  his  niita^ 
^  fivdut*  bftlte  appellee  5  and,  first,  with  respect  to  iK*r- 
W^..ii*  zp^e^tn  thjit  the  UttMr  tfrhic^  ^.  Puckett  Iti  hia  dcr 
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srDVBMtis»  position  mentions  himself  to  have  been  employed  in  cot*^ 
2^'       ting,  when  challenged  for  so    oing  by  old  Rowtoriy  was 
for  Harvey^ s  saw-mill ;  who,  no  doubt,  as  the  timber  was 
cut  by  leave  Qf  Joseph  Rowton^  wished  the  title  in  the  land 
to  be  established  in  him  \  especially  as  old  Roivton  threat- 
Mi.  ened  him  with  a  suit  for  procuring  that  very  timber  to  be 

^  cut :  and  1  have  not  a  doubt  but  Puckett^  who  was  em- 

ployed by  Hjarvey  to  get  the  timber,  has  sworn  falsely  9 
for  he  says  in  his  deposition,  that,  as  soon  as  he  told  old 
Rowton  he  was  getting  the  timber  by  Joseph's  permission^ 
the  old  man  replied,  *' Very  well,  for  it  is  Josephs  land,. 
**  and  he  had  a  right  to  do  as  he  pleased  with  his  own  ;'* 
which  was  very  different  from  the  old  man's  conduct 
and  conversation  respecting  the  land,  and  is  not  to  be 
believed  :  especially  as  he  (Pucketi)  told  one  of  the 
witnesses  (when  he  went  to  grind  lus  axesy  soon  after 
*  104  the  transaction)  that  "  when  he  *was  cutting  timber  off 
**  the  land  for  Thomas  Harvey's  saw -mill,  old  Rowton  was 
"  very  angry^— asked  what  right  his  son  had  to  give  Tom 
*^  Harvey  leave  i  said  that  his  son  Joseph  had  not  a  foot  of 
^'  land  that  he  knew  of ;  and  ordered  Puckett  to  clear 
^^  himself  off  the  land,  and  cut  no  more  timber  on  it— • 
^^  damned  him,  and  Tom  Harvey  too,  and  said  he  would 
^^  sue  them  both«^  This,  I  believe,  was  a  true  account  of 
the  matter,  as  it  was  told  immediately  after  it  happened^ 
and  seems  perfectly  consistent  with  the  temper  and  general 
conduct  of  old, Rowton. — ^With  respect  to  M^ Kinney ^  it 
appears  from  his  own  deposition,  as  well  as  from  other 
testimony  in  the  cause,  that  be  was  anxious  to  ioin  Joseph 
Rowton  In  building  a  mill  on  the  land,  whicn  the  latter 
would  not  undertake,  unless  he  had  an  absolute  title  to  it. 
It  also  appears  by  the  record,  that  M^ Kinney^  although  a 
witness  himself,  and  not  an  agent  of  the  appellee,  was  busy 
interrogating  other  witnesses  on  their  examination,  untU 
restrained  by  the  magistrate  before  whom  their  depositions 
were  taken ;  and,  to  shew  his  enmity  to,  and  prejudice 
against  WiUiam  Rowton^  sen.  he  told  one  of  the  witnesses^ 
that  if  he  was  in  Joseph  Rowton's  place,  he  would  hire 
negroes,  cut  down  the  land,  and  wear  it  out. 

These  circumstances  induce  me  to  attend  to  the  testimo- 
ny of  M^'Ktnney  and  Harvey  with  caution  and  distrust. 
Thomas  Harvey  says,  that  in  178/  or  1788,  he  was  at  old 
Rowton^s  with  his  son  Joe^  who  then  lived  on  New  River,, 
when  the  father  said  to  the  deponent,  *•  I  want  my  son  Joe 
^^  to  come  down  and  live  by  me  ;  be  is  a  handy  man. — I 
^*  intend  to  give  the  land  where  Frank  Clarke  lived,  (being 
**  the  land  in  question,)  to  my  son  Joe  /'  Joseph  answer- 
ed his  father,  ^^  I  don't  like  to  improve  land  without  I 
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^  have  a  ri£^  to.  iu'^  llie  old  man  answered,  ^^  My -soo^  MovftifB»B». 
**  I  have  willed  it  to  you^  and  I'll  never  take  it  away  from  ^^06. 
**  you  while  I  live,  and  what  more  do  you  want  J"  *'  Well 
*'  then,"  replied  Joseph^  "  I  will  come  down.^  He  did 
move  down  to  the  same  land,  made  considerable  improve- 
ments on  it^  and  continued  there  until  his  death.  Admit- 
ting the  above  relation  of  a  conversation  between  Wiiliam 
Rowton  and  his  son  Joseph^  to  be  literally  true,  it  does 
not,  in  my  conception,  amount  to  a  contract  to  convey  to 
the  latter  a  fee-simple  in  the  land  in  question.  It  was  a 
promise  (on  good  consideration  I  admit)  that  Joseph  should 
enjoy  the  land,  at  least  during  the  life  of  the  father^  and 
every  one  knows  that  a  will  may  be  revoked  at  anytime 
during  the  life  of  the  testator.— CAar/e^  M^Kinney  says, 
that  in  1779  or  1780,  William  Rowtoji^  sen.  speaking  of 
dividing  his  lands  among  his  sons,  "^said  he  had  given  to 
Joseph  400  acres  on  Rattle  Snake  Creek,-  that  Joe  had 
hired  John  Smithy  his  brother-in-law,  to  clear  a  piece  of 
ground)  and  build  a  cabin  on  his  part  of  the  land,  which 
he  intended  for  a  shop  ;  (there  was  a  beginning  of  an  im- 
provemmt  about  that  time,  but  it  was  dlropped,  in  conse- 
quence of  Joseph*s  going  a  tour  in  the  army  ;)  that  in 
1787,  one  James  Rather  settled  on  the  land,  by  permission 
of  Wiliiofn  Rorvton^  sen.  and  it  being  reported  thzt  Rather 
had  a  lease  for  seven  years,  the  old  man  said  it  was  false  ;— 
that  he  permitted  him  to  remain  there  only  until  his  son 
Joseph  should  see  cause  to  come  himself,  let  the  time  be 
kmg  or  short,  and,  that  in  the  month  of  Aprils  17  89^  Joseph 
came  from  New  River^  and  took  possession.  What 
M^  Kinney  and  other  witnesses  have  said  respecting  the 
taxes,  finding  the  lines,  and  William  Roxvton^  junior's  hav? 
ing,  in  1788,  rented  the  land  to  Francis  Clarke^  in  behalf 
of  his  brother  Joseph^  is  perfectly  consistent  with  the 
latter's  having  only  an  estate  for  life  m  it ;  and  the  circum- 
stance of  the  patent's  having  been  sent  to  him,  is  fully 
explained  by  several  of  the  witnesses,  as  being  for  the 
purpose  of  finding  the  lines  between  Rowton  and  Stith* 
Jtf^Kinney  further  deposeth,  that,  when  he  was  about 
joining  Joseph  Rowton  in  building  a  mill  on  the  land,  he 
requested  the  deponent  to  ask  his  father  if  he  was  willing 
to  make  him  a  deed  for  it  f  which  he  did,  and  old  Rowton 
answered,  ^^  that  he  had  given  it  to  him,  and  willed  it  tq 
^  him,  and  given  him  the  patent  of  it,  and  that  the  said 
"  Joseph  had  possessed  it,  and  paid  t^es  on  it  for  several 
•*  years,  and  he  did  not  know  what  more  he  wanted  :  but 
*^  if  he  would  not  take  his  word,  he  would  give  him  a  deed 
*'  for  it."     But  the   witness  docs  not  say  what  kind  of 
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deed-^wliether  to  convey  a  fee,  an  estate  for  life,  or  ai 
lesser  estate ;  besides,  th^  declaration  (if  made  at  all, 
which  I  rery  much  doubt)  was  without  consideration,  and 
made  to  a  third  person,  in  the  absence  of  Joseph  ;  who,  it 
seems,  paid  no  regard  to  it,  since  it  dodi  not  appear  that 
he  ever  applied  for  the  deed,  or  began  to  erect  a  mill  on  the 
premises ;  and  PtttY  Stefn^  who  wai  in  the  habit  of  cut^ 
ting  and  fumf^hing  mill  stones,  deposeth,  that  Joseph 
kowton^  in  a  conversation  with  him  on  the  subject,  in- 
formed him  that  he  had  asked  his  father  for  two  or  three 
acres  to  set  a  mill  on,  but  he  refused,  and  told  him  that 
he  had  not  made  him  a  right,  and  never  would.  The 
depositions  of  three  Har^eySy  and  of  W.  Hanndh^  &c. 
were  aQ  taken  on  the  same  side  of  the  cause,  but  are  tod 
tmimportant  to  require  farther  notice.  Opposed  to  thi^ 
testimony  in  favour  of  the  appellee,  is,  1st-  The  answei* 
♦  106  of  WilHum  StnPttm^  the  appellant,  who  expressly  ♦swears^ 
that,  though  he  ptrmittcd  his  son  Joseph  to  live  on  the 
land,  he  never  did  promise,  but  always  refused  to  make 
him  a  title,  because  he  neither  had,  nor  was  likely  to  hav6 
a  child  5  and  he  was  determined  that  the  inheritance  should 
Hot  go  out  of  the  fatnily ;  and  that  he  sent  the  patent  tA 

?os€ph  to  enable  him  to  find  the  line  between  him  and 
Tiomas  Stith.  This  answer  (according  to  well  settled 
rules  of  evidence)  is  paramount  to,  and  refutes  the  testi- 
mony of  Tho>nas  Harvey ;  even  if  he  had  sworn,  Aat 
William  Rowton^  sen.  had  promised  his  son  Joi^ph  to 
convey  the  land  to  him  in  fee,  by  an  absolute  deed.  The 
answer  is,  however,  strongly  corroborated,  by  the  testi- 
mony of  a  number  of  witnesses,  who  depose  to  the  frequent 
and  uniform  declarations  of  the  appellant  (for  a  number  of 
years)  to  the  same  eflf^ct ;  and  for  the  same  reason,  that 
he  was  determined  that  the  inheritance  of  the  land  Should 
tfOt  go  out  of  the  family.  And  (what  is  still  stroiiget  and 
more  convincing)  several  of  the  witnesses  depose  to  the 
repeated  confessions  of  Joseph  Rowtm  himself,  that  hia 
fether  neverwould  promise,  or  agree,  to  make  him  aii  ab- 
solute title  to  the  land  in  question,  of  Which  he  was  often 
heard  to  eoinplain.  Prom  this  view  of  the  evidence,  ti 
appeixrs  to  me,  that  the  weight  of  it  is  in  favour  of  th^ 
ttppeOant.  And  this  is  a  very  strikmg  case,  atrtong  man)^ 
Whers,  which,  to  my  mind,  evince  the  wisdom/  propriety 
ami  good  policy  of  the  statute  of  frauds  and  perjuries, 
which,  !n  my  conception,  ought  not  to  be  disregarded 
and  overfeaped  by  Courts  of  Eouity,  upon  such  slight  and 
trivial  gmunds.  I  am  of  opinion,  upon  the  whole,  that 
tUc  decree  is  erroneous ;  that  die  injunction  ought  to  be 
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dissblved,  and  the  appellant  to  have  the  heni^fiit  of  Ua  ji^jy*  IMi^fiMMii 
ment  at  law.  IW- 


Judge  Carrington.    It  is  adnwttcd  tji^  th»  «i»%w^     R^wt*^ 
prompdy  denies  the  allegations  of  the  biU ;  lA  Mihiik  caftf      EpwW 
it  is  an  established  rule  io  equi^,  thaf  to  di^pi^QVi^  thi^  triM^  ,„   ,  '  ,  ,     , 
of  an  answer,  two  witnesses  are  qec^aaaryt  ox  one  wUQ^Mb 
aided  by  corroborating  circumstajaces* 

In  the  present  case,  there  are  two  propvpt  wit^QMes 
^pporting  thdbill  and  contradicting  the  answer.  Th(e  igu 
of  these  is  Thomas  Harvey ^  who  prov^  that  iA  a  cqht 
yersation  ipoved  l^y  the  father  to  die  wit«if ^^  th<  fatb^r 
expressed  ^  de&ire  th^t  hi&  ipn,  the  thei\  husband  of  thff 
appellee,  would  remove  froo^  a  disitsM^  cou9iry  vid  ii^ 
near  him,  aud  said  that  he  inji^ed  W  givQ  th«  son  tbf 
lands  in  question ;  that  the  son^  being  pr^^nt,,  obaerve4» 
that  he  did  not  care  to  improve  land,  witbou^  a  riight  M)  it  i 
to  which  the  father  answered,  *that  he  bad  wiUe4  the  land  ^  1Q7 
$p  th|^  son,  and  \m  never  would  take  it  fitroqa  Um ;  thai 
tfaer^upom  the  son  apcept^  the  offur,^  and  did  a(Ctusdlgr  ra^ 
move  huodself  an4  fujuly  to  the  latyi,  y^m  pu^  itHo  pOflM^r%- 
aioA  by  the  f^their,  made  imp]H>veQa«nt^  and  occupiad  il 
tin  Uie  day  of  his  dei^ :  aod  thua  I  tbintk  Vk  aw^taUt 
tide  to  Iu4d  the  land  ia  iee-simple  wae  veatc  d  ift  v^  sM* 

la  aid  of  this  testimony  ia  thW  of  Charley  M^Kinmtyk 
(H^oae  credibility  is  no  where  doubted),  bu;!;  by  th^  QOtw- 
sel  ibr  the  appeUu^).  who  proves  tjiat  i^e  fethe^,  ovk  bfinc 
mpeased  to  do  his,  son  justice,  answered,  ^^Ihavogtv^mmy 
^  son  the  lapd — ^have  willed  it  Xf>  bim ;  he  is  in  poaaear 
V  sip9 ;  hje  h^s  paid  the  taiies :  I  do  not  knqw  whak  n^O^ 
f  ^  be  wants :  bitf,  if  he  cannot  take  my  word«  I  will  iiiakf 
^'  him  a  deed*'^  Upon  such  a  ccmtract  and  perfbvmanoe  ot 
the  consideration,  I  have  supposed  that,  upon  appU^CAtipn 
tfi  a^  Court  of  Equjity,  a  specific  performance  oa^  the  sid^  c^ 
the  father  would  mo^t  certainly  have  been  decreod^ 
.  Vhffi  ar^  the  circumstances  ia  aid  of  the  testimQngf  of 
i$o»p  two  witnesses,  if  indeed  any  were  necessary'  ?  l^ey 
;ire  that  a  man  by  the  name  of  Clarkt  rented  the  kind  as  of 
Joupfi  R<yiiito^ ;  tjhatthe  son  abandoned  a  satisfiictojpy  set-« 
tkoneiit  afar  pff  at,  Uie  psMrticulap  instance*  of  xhst  Mo^  i»* 
cwed  the  £stigu«^  and*  e:(p«nse  of  moving  himself  and,  £a* 
H^  to  those  Ifl^a^  paid  the  taai^a  aad  aoade  oonsidtanabW 
mprovem^U ;  that  th^  father  had  afedi^srent  tifPea  d!i?i 
dared  th^  land^  tp  be  die  lands  of  his  son,  and  thaitthesoo 
bad  for  many  years  occupied  them  as  his  own.  AU  the«(a 
circumstaDce^,  combined  with  the^  teatimpny^  q£  thtrt^^m 
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iKnrcMimky  Witnesses,  prove  to  me  the  engagement  of  the  fiither  and 
1806.       the  consequent  expectations  of  the  son.  ' 

I  presume  it  will  not  be  denied  that,  when  a  contract 
occurs  between  two  people,  neither  can,  by  subsequent 
declarations  of  his  own,  annul  that  contract  without  the  as- 
sent of  the  other.  It  must  also  be  admitted,  that  he  who 
performs  the  contract  on  his  part  may  in  equity  compel  the 
other  to  perform  on  his  part. 

A  number  of  witnesses  prove  declarations  of  the  father 
that  he  never  meant  to  convey  more  than  an  estate  for  lifc^ 
unless  the  son  should  have  a  child  or  children.  But  did 
this  release  himself  from  a  solemn  compact  without  re- 
tetve  ?  He  had  promised  a  right  to  the  land  by  will  or 
deed ;  and  the  general  understanding  of  people  of  his  class 
is  that  a  right  to  lands  is  an  absolute  title,  and  all  his  own 
subsequent  declarations  had  no  effect  to  destroy  the  origi- 
nal contract  moved  by  himself. 

♦It  is  true  that  a  number  of  witnesses  prove  loose  conver* 
satiofis  with  Joseph  Rowton  on  this  subject,  and  much  in- 
dustry has  been  used  to  turn  them  to  his  disadvantage.  He 
was  heard  to  say  that  his  father  would  never,  he  feared, 
make  him  a  title.  Some  have  sworn  that  he  said  his  fa- 
ther never  promised  a  title  unless  he  should  have  children. 
But  what  is  the  fact  ?  The  two  witnesses  prove  the  cott* 
trary.  And  Joseph  Rowton  always,  when  speaking  on  the 
subject,  spoke  in  a  st}4e  of  com  plaint,  and  considered  it  as 
a  grievance  that  his  father  would  not  comply  with  his  con- 
tract, and  do  him  justice.  But,  because  he  did  not  sue  his 
father^  his  forbearance  is  to  be  construed  into  a  release  of 
the  contract !  He  might  have  had  a  tenderness  for  his  fa- 
ther, or  he  might  have  mistaken  his  rights.  If  after-con- 
versations with  unauthorised  persons  are  to  have  any  weight, 
let  those  of  the  father  expressed  differently  at  different  times 
be  set  against  those  of  the  son,  which  will  leave  the  matter 
as  it  stood  upon  the  original  contract. 

It  is  observable,  however,  that  at  least  nine  of  the  wit- 
nesses, who  press  most  hard  upon  the  title  or  equitaUe 
claim  of  the  son,  were  examined  and  mere  affidavits  taken, 
(for  any  thing  that  appears,)  without  authority,  without 
hotice,  and,  for  aught  appears,  in  the  absence  of  the  afppel- 
lee,  whose  friend  was  not  permitted  to  interrogate  a  single 
witness.  For  these  causes  an  exception  was  taken  to  those 
affidavits,  which  exception  was  undoubtedly  well-founded. 
The  Chancellor,  it  is  presumed,  paid  no  respect  to  those 
affidavits,  nor  do  I ;  especially  when  it  appears  that  the 
greater  part  of  those  witnesses  were  the  family  o(  Rowtony 
who  expected  a  benefit  from  the  sale  of  those  lands  and  a 
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^fiscributioii  of  their  value.    Those  witneMcs,  if  their  depo»  ir^.vxteBsx^ 

titioDs  had  been  regularly  taken,  are  admitted  to  be  com-        ^^^* 

petent ;  but  1  own  they  have  not  that  Weight  with  me  which 

they  would  have  had  if  entirely  disinterested* 

.   The  statute  of  frauds  has  been  mentioned  as  a  bar  to  the 

claim  of  die  appellee»     My  construction  of  that  statute  is 

that  it  was  enacted  to  prevent,  and  not  to  protect  fraud,  by 

sheltering  a  man  against  the  performanoe  of  a  volunt^ 

contract  where  he  had  received  a  valuable  consideration. 

As  a  proof  of  the  appellant^s  own  opinion  of  this  contract^ 
my  attention  has  been  drawn  to  a  very  late  declaration  of 
bis.  When  in  his  serious  moments  attending  the  funeral 
of  a  murdered  son,  he  said  to  the  son-in-law  of  the  appel- 
lee, *^  go,  and  take  care  of  your  mother»in-Liw  ;  there  is  a 
^^  good  plantation  and  house,  it  will  be  your  own  at  her 
**•  death.^^  Although  the  old  man  was  mistaken  as  to  the 
^  legsU  course  the  estate  might  take,  it  shewed  that  he  then 
had  no  pretence  to  the  lands. 

I  cpusiaer  the  whole  transaction  as  a  premeditated  fraud 
on  an  unfortimate  woman.  She  was  induced  to  leave  her 
parents  s^nd  connexions  in  a  distant  country  to  come  hither  • 
with  her  husband,  upon  a  fair  prospect,  that,  in  case  of  hit 
death)  ^she  would  have  at  least  an  establishment  for  life^ 
fiut  how  was  she  disappointed!  The  violent  hand  of  the 
murderer  deprived  her  of  her  husband,  the  ruffian  hand  of 
a  cruel  father-in-law  ousted  her  from  the  lands  of  that  bus* 
band ;  and  thus  she  is  abandoned  to  want  and  distress 
amongst  inhospitable  strangers*  A  greater  fraud  is  seldom 
perpetrated* 

Upon  the  whole  of  the  circumstances  of  this  case,  I  am 
clearly  of  opinion  that  the  appellee  is  entided  to  dower  in 
the  lands  in  question,  and  that  the  decree  ought  to  b^  a& 
Armed. 

Judge  Lyons.  This  suit  must  have  been  brqught  on  an 
after-thought  of  the  widow  plaintiff  or  her  friends,  by  th« 
advice  of  others  who  prompted  and  encouraged  her  to 
tcaze  and  veX  old  Rowton  for  turning  her  out  of  posscssioni 
and,  perhaps,  from  private  pique  or  animosity,  becausf 
she  well  knew  she  had  no  good  grounds  for  the  suit,  as  her 
husband  often  told  her  that  he  had  but  a  life  estate  in  th« 
land* 

I  have  always  understood  that  agreements  of  every  kind , 
were  to  be  executed  according  to  the  true  intent  and  mean- 
ing of  the  parties  thereto,  as  expressed  and  fully  understood 
by  thero^lvea,  and  not  as  understood  by  others  no  wa/ 

^9%.  I.  a 
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concerned  or  interested  in  tlw  business  ;  ^or  tlie  parties  best 
know  their  own  agreementsr 

The  father,  in  this  case^  swears  in  his  ans\frer  that  he 
never  gave,  promised,  or  intended  to  give  his  son  an  es- 
tate in  fee,  or  more,  than  an  estjate  for  life  in  the  land,  an- 
less  he  had  issue ;  and  the  son,  at  all  times  after  the  bar- 
gain,  during  his  life,  acknowledged  and  declared  that  his 
fisuher  never  did  promise  or  agree  to  gif  e  him  more  than  an 
estate  for  life  in  it,  and  that  he  never  expected  more,  un^ 
-  less  he  had  issue. 

Yet  the  Chancellor  has  decreed  a  fee-simple,  and  has 

given  dower  to  th«  widow,  who  never  expected  it,  as  was 

plainly  evinced  by  her  injuring  the  land  and  houses  great«> 

^  Iv,  according  to  the  testimony,  at  the  tifne  of  her  removd 

irom  the  plantation,  carrying  away  locks,  plank,  &c. 

The  evidence  in  this  cause  has  been  compared  to  that  in 
a  case  propounded  relative  to  a  bill  of  exchange ;  where 
one  person  only  should  prove  that  A.  endorsed  it,  although 
if  110  *  twenty  others  in  the  room  where  the  endorsement  was 
written  did  not  see  or  observe  it,  and  it  was  said  that,  in 
such  a  case.  A*  would  be  made  liable  as  endorser.  Butif 
jB*  the  endorsee  and  holder  of  the  bill  had  always,  and  long 
after,  declared  that  A.  did  not  write  his  name,  nor  ever 
endorsed  it  to  him,  but  constantly  refused  to  do  so,  and 
the  executors  of  B.  should  sue  A.  as  endorser,  would  any 
Court  or  Jury  oblige  B.  to  pay  the  debt  ?  Now  the  holder 
of  the  land  in  this  case  having  always  declared,  after  the 
pretended  promise  in  the  bill,  that'he  had.only  ah  estate 
for  life  in  the  land,  and  that  his  father  had  never  agreed  toi 
give  him  a  greater  estate,  is  his  widow  or  heir  to  have 
ftiore  than  he  claimed  himself?  The  answer  to  diat  ques« 
tion  is  so  plain  and  evident,  and  the  case  so  clear,  that  I 
should  have  no  doubt  about  it,  exclusive  of  the,  statute  of 
frauds,  but  should  dismiss  the  claim  as  groimdless  and 
fraudulent. 

The  affidavits,  although  excepted  to  at  the  rules,  were  not 
objected  to  at  the  hearing,  but  allowed  to  be  read ;  where- 
fcy  the  former  exception  was  waived,  and  cannot  now  be 
irepeated  in  this  Court ;  and,  as  the  cause  was  not  heard 
on  a  mere  motion  to  disscdve  the  injunction,  but  set  down 
CDr  a  full  and  regular  hearing  in  due  course  of  law,  it  is  not 
to  be  retained  or  remanded  for  any  farther  proceedings ; 
which,  indeed,  the  counsel  did  not  desire.  The  decree 
therefore  must  be  reversed,  the  injunction  dissolved^  and 
%ist  bin  ^tsmissed  widi  costs* 
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Long  ag-fliw^  Colston.  *  111 

ON  an  appeal  from  a  decree  of  the  High  Court  of  Chan-  ^^^^^  ^^  »c. 
^  .  tton  at  com- 

J^*  nioii  liiw  hfl# 

The  case  was  this.     Long  had  contracted  to  convey  to  been  brought 
Colston,  by  spe.cial  warranty,  all  his  interest,  derived  from  to  recover 
his  wife,  in  an  estate  in  England.     Both  parties  stipposed  damages  fot 
it  wouki  far  exceed  6,000/.  sterling.     Cointon  was  to  take  c^JJJact  the 
the  entire  value  of  the  estate  in  England,  at  one  pound  def.  has  no 
currency  for  one  pound  sterling,  and  to  pay  Long  in  hand  right  to  file  a 
85,O00,  and  convey  to  him  western  lands  to  the  amount  of  tocomST^ 
Si 5,000,  at  two  dollars  per  acre.;  ^and  whatever  the  j£;i«  pUintiflTto 
glish  estate,  when  finally  ascertained,  might  exceed  the  accept  of  a 
sum  of  820,000,  CoUton  was  to  pay  Lsmg  at  the  above  JP^^  ^ 
rate.     A  suit  having  been  for  many  years  depending  in  u^esiT  soma 
England,  concerning  this  estate,  CoUton  was  to  receive  a  particular 
power  of  attorney  from  Long  and  wife,  to  attend  to  its  grounds    of 
^conclusion.     It  was  further  contracted,  that  jn  the  event  2"'*2is*^ 
of  a  revolution  in  England^  (which  was  then  apprehended,)  half,    ezciu 
by  which  an  obstacle  to  the  recovery  of  the  esute  might  be  •»"?  *nd  re- 
produced, no  reimbursement  was  to  be  made  by  Long,  nor  ^^^f^  •- 
was  Colston  to  be  bound  by  his  bond,  which  he  had  given  ^^b,  'miI 
in  pursuance  of  the  contract,  to  secure  the  payment  of  the  shewing  tb«t 
excess  over  the  820,000 :    but  nothing  wa^  said  about  any  the  contract 
reimbursement  by  Long  in  case  the  estate  fell  short  of  that  ^^f^eless^ 
sum.     Long  and  wife  conveyed  their  right  to  Colston,  but  be  speciffcal. 
without  any  privy  examination  of  the  wUc,  as  it  was  said ;  ly  cnft^oed^ 
and  Colston  paid  the  S5,000 :  but  understanding  that  the 
English  estate,    (though  not  finally  ascertained)   did  not  If  C.  agrees 
amount  to  more  than  3  or  4^000  pounds,   chiefly  in  three  ^  P^^.*^  * 
per  cent,  stock,  he  refused  to  convey  the  lands  to  Long,  *^^   %^    ^ 
unless  he  would  give  him  security  to  refund,  whatever  that  conrey    to 
estate  might  fall  short  of  the  payments  actually  made.  }»*»»  certain 
Upon  this  refusal,  Long  brought  an  action  of  covenant  oti  x"«*in^in]r 
the  articles  of  agreement,  in  tl^  District  Court  of  ^incA^#-  him  a  deed 
ter  ;  and  while  the  suit  was  depending,  Colston  filed  a  bill  for    all    his 
m  the  High  Court  of  Chanceiv  to  enjoin  the  proceedings  ^^^  ^  ^ 
at  law,  and  to  transfer  the  case  irom  the  former  Court  to  the  ^^alutxahMrtttf 
latter ;  which  was  directed  accordingly  by  the  Chancellor,  u     vnaicer- 

tained,  hut 
iuppossd  to  exceed  the  value  of  the  consideration  contracted  to  be  giten  by  C  i 
Cf  X.  ngaies  th»  <kedi  it  ttenit  that  C.  has  not  a  ri^it,  on  the  mund  oft  supposed 
deficiency  in  the-Talue  of  the  estate,  to  withhold  performance  on  his  part,  until  Z.  shall 
(ire  him  an  assurance  to  make  good  such  deficiency ;  but  is  bound  to  imme&te  per* 
mmance  ;  and  when  the  value  of  the  estate  is  finally  ascertainedf  XMf  here  such 
remedy  for  the  deficiency  «•  shall  be  e^tiitable* 
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The  controversy  principally  turned  on  the  following^ 
points*  1.  Whether  after  a  breach  of  the  contract  by  one 
party,  as  was  alleged,  and  the  other  had  elected  to  pro- 
ceed at  law  for  damages,  a.  Court  of  Equity  could  properly 
interfere  on  the  grounds  stated  in  the  bill.  2.  Whether 
under  a  fair  exposition  of  the  articles  and  a  bond  taken  in 
pursuance  thereof,  Long  was  entitled  to  the  S20,000  at  all 
events,  or  only  a  rateable  propprtion  according  to  the  value 
of  the  English  estate. 

The  Chancellor,  being  of  opinion  that  a  Court  of  Equity 
had  jurisdiction,  and  that  Long  was  only  entided  to  be  paid 
pro  rata^  according  to  the  value  of  the  English  estate,  per- 
petuated the  injunction,  *'  on  the  complainant's  conveying 
^*  to  the  defendant  such  of  the  lands  described  in  the  con- 
^^  tract  between  them,  as  are  equal  in  value  to  the  differ- 
**  ence  between  the  sum  of  S5,0CX),  (which  the  complainant 
^  had  paid,)  and  the  defendant's  proportion  in  his  wife's 
*'  rigbt  of  the  Chichester  estate  in  England^^ 

Williams^  for  the  appellant.  There  are  two  questions  in 
this  cause.  1st.  Whether  the  case  was  not  completely 
cognizable  at  law ;  and,  if  so,  ought  a  Court  of  Equity  ta 
have  interfered  i  and  2dly,  if  it  ought,  whether  the  de- 
cree is  not  erroneous. 

♦It  will  certainly  not  be  denied,  that  either  part}',  on  tKe 
refusal  of  the  other,  might  bring  a  bill  for  a  specific  per- 
formance ;  or,  elect  to  proceed  at  law  for  damages.  But 
after  one  party  has  resorted  to  his  legal  remedy,  the  other 
cannot  be  permitted  to  go  into  a  Court  of  Equity. 

If  it^ould  be  said  that  Colston  did  not  refuse,  then  he 
must  have  succeeded  at  law,  and  this  being  a  question 
equally  triable  there,  the  injunction  ought  not  to  have  been 
awarded.  But,  if  he  did  refuse,  then  Long  had  a  legal 
advantage  given  him  by  the  conduct  of  Colston^  and  a 
Court  of  Equity  ought  not  to  have  taken  it  from  him.  ^Long 
had  executed  his  part  of  the  cotitract :  if  Colston  had  offer- 
ed to  do  the  same,  he  must  have  prevailed. 

But  it  may  be  said,  a  Jury  ihight  have  assessed  imaginary 
damages  ;  and  their  verdict  must  have  been  for  mone^  al- 
though landvrzs  to  have  been  conveyed.  To  this  it  may  be 
answered,  that  the  rules  of  property,  rules  of  evidence,  and 
rules  of  interpretation  of  contracts,  in  both  Courts,  (except 
in  the  case'  of  a  discovery  from  the  defendant,)  are  the 
8ame.(a)  If  the  Jury  had  adopted  an  improper  rule  of  con* 

'Mantfield  in  struction,  a  Court  of  law  was  competent  to  correct  i^|  by 

^  ▼•  ^'  setting  aside  the  verdict, 


^  118 


(a)  3  Mlaek, 
Com.  434.  3 
#iffT.  uoyB. 
per       Lord 
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It  may  also  be  urged,   that  application  was  made  to  a  iiovtM«««, 
Court  of  Equity  to  do  that,  which  the  parties  had  stipula-        ^^^' 
ted  for«     Had  Colston  performed  his  part  of  the  contract 
Vfhtn  he  ought  to  have  done  so,  Long  would  have  been  sa- 
tisfied ;    but  having  refused,   Lo?}g  had  his  election,   and 
xnifght  with  great  reason,  proceed  at  law  for  damages,  be-  .. 

cause  he  had  to  pay  money  on  another  contract,  instead  of 
Jandsy  in  consequence  of  the  refusal  of  Colnton* 

But  it  will  be  argued  that  Colston  was  willing  to  perform, 
agreeably  to  his  idea  of  the  contract.  If  this  had  been  a 
fact,  and  his  exposition  a  correct  one^  then  proof  of  such 
offer,  and  of  a  refusal  by  Long^  would  have  entitled  Colston 
to  a  verdict ;  for  there  would  have  been  no  breach*  The 
evidence,  however,  is,  that  Colston  refused  to  perform, 
unless  Long  would  submit  to  new  conditions  not  warranted 
by  the  contract.  % 

Having  considered  the  question  of  jurisdiction  as  the 
case  appeared  on  the  words  of  the  contract,  the  next  inqui- 
ry would  be  wh^her  there  is  any  thing  dehors  the  contract 
to  xreate  an  equity* 

The  bill  being  for  a  specific  performance  of  the  contract 
and  not  to  rescind  it,  Colston  must  be  considered  as  apply- 
ing to  enforce  it  on  his  own  part,  Long  having  already  done 
all  that  he  was  bound  to  do  on  his  part.  The  contract  be- 
ing ^'Ihus  sanctioned,  the  only  inquiry  is,  ought  the  Court  ^  11  a 
to  decree  it,  or  leave  the  party  to  his  remedy  at  law  ? 

It  ia  said,  indeed,  that  Long  deceived  Colston  with  re- 
spect to  the  value  of  the  English  estate ;  but  of  this  there  is 
no  proof.  They  were  both  probably  under  an  erroneous 
impression  ks  to  its  amount,  and  Colston  had  the  best 
means  of  information.  If  he  was  deceived,  it  was  by  his 
partner  Gen.  Lee^  who  professed  to  have  an  accurate  know- 
ledge of  the  subject.  Or,  if  the  latter  should  be  consider- 
ed only  the  agent  of  Colston^  still  the  effect  would  be  the 
same.  Notice  to  an  agent  is  sufficient,  even  to  make  a 
party  a  purchaser  with  notice.  Lee  was  apprised  of  the  in- 
tention of  Longy  to  have  the  820,000  in  every  event.  It 
appears  then  to  have  been  a  fair  transaction  on  the  part  of 
Long  ;  but  if  it  had  been  fraudulent,  it  might  haVe  been  a 
ground  for  setting  aside  the  contract,  not  for  decreeing  a 
specific  performance. 

On  the  second  question,  he  contende4  that  the  decree 
-was  erroneous,  even  if  the  Court  of  Chancery  could  pro- 
perly interfere. 

1.  From  the  fair  exposition  of  the  contract  itself.  Long 
was  to  have  the  S20,000at  all  events.  The  preceding  part 
pf  the  sentence^  which  preterits  that  Ifing  should  oot  be 
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responsible  in  ihc  event  of  a  revolutian  in  England^  is  com- 
plete in  itself.  It  then  goes  on  to  stipulate,  that,  as  to  thd 
sum  paid,  no  reimbursement  should  take  place.  Tlie  bond 
which  was  executed  on  the  same  day,  in  pursuance  of  the 
agreement,  proves  the  ideas  of  the  parties  to  have  been  as 
here  stated.  So  does  the  deposition  of  Mr.  Lexvis^  who 
reduced  the  contract  to  writing.  If  it  is  objected,  that  hii 
is  parol  evidence  ;  it  may  be  answered,  that  such  evidence 
is  admissible  to  explain  the  intention  of  the  parties  to  ai 
deed  or  agreement  where  it  is  ambiguous  or  doubtful.  In 
ia)  1  Wath.  thecascofiPo^^v.  A^<?rpr//,(o)  parol  evidence  was  admitted 
^4.  to  prove  an  apparently  absolute  bill  of  sale  a  mortgage ;  and 

it  is  there  laid  down  that  the  admission  of  it  must  depend 
upon  circumstances. 

2.  The  decree  is  also  erroneous  in  compelling  Long  to 
take  lands  to  which  Colston  had  no  tide. 

3.  In  not  directing  an  account,  and  making  a  final  end  of 
the  cause; 

4.  In  not  decreeing  the  lands  elected  by  Long  to  be  ta» 
ken  agreeably  to^he  contract. 

Cally  for  the  appellee,  contended,  UThztCokton  was  not 
♦  114  bound  to  pay  the  sum  of  S520,000,  at  all  events,  but  •only 
a  rateable  proportion.  Wherever  there  is  a  deficiency  in 
the  article  sold,  unknown  to  the  buyer  at  the  time  of  the 
contract,  a  Court  of  Equity  will  give  relief,  unless  there 
is  an  express  stipulation  to  the  c'ontrary :  for  an  implied 
(b)  2  Pofofl  Stipulation  will  not  do.(A)-  He  also  cited  the  case  of  Bed- 
pn  Cunt.  196,  ferd  V.  Hickman^  (MS  Nov.  1804,)  in  which  [there  wa» 
50L  \oiliffe  ^^  proof  of  fraud  on  the  part  of  the  vendor,  but  the  Court 
V.  ffit».  g^ve  relief  to  the  vendee  on  the  general  principle.  In  Pen^ 
dkton  V.  Stuart  (also  MS  April,  1804,;  there  was  an  ex- 
press stipulation  to  take  at  more  or  less ;  but  in  the  agree- 
ment  between  Long  and  Colston  there!is  not  a  syllable  of  this 
nature.  Colston  knew  nothing  about  the  value  of  die  estate* 
The  presumption  is,  therefore,  against  his  having  intend- 
ed such  an  agreement.  A  bar'gain  of  chance  is  generally  a 
matter  of  speculation  ;  but,  here,  Colston  could  not  calcu- 
late on  gain,  but  might  lose;  since,  if  the  value  of  the  es- 
tate exceeded  020,000,  Long  was  to  have  the  surplua* 
The  property  had  been  in  suit  ever  since  the  year  1743, 
and  might  continue  many  years  more.  The  small  profit 
arising  from  the. difference  of  exchange  was  a  mere  mocke- 
ry, and  besides  very  uncertain,  the  rate  of  exchange  being 
subject  to  fluctuations.  The  terms  of  the  written  agree* 
meht  also  confirm  this  construction.  The  clause  concern- 
ing political  convulsions  or  revolutions  proves  plainly,  that 
Cokton  was  to  bear  a  -loss  occasipned  by  such  events  only  | 
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aecordbg  to  the  maxim  that  expressio  unhts  est  excbtsio 
mtterim.  Mr.  Williams^  by  a  violent  criticism,  separates 
the  member  of  the  sentence,  by  construing  it  so  that  no  re- 
imbursement was  to  take  place  in  any  case ;  whereas  its 
evident  meaning  is  that  no  reimbursement  was  to  take  place 
in  that  one  case.  The  articles  and  bond  are  to  be  taken 
together,  and  as  explanatory  of  each  other ;  the  fair  mean- 
ing of  both  being  that  for  the  entire  value  of  the  Chichester 
estate  !/•  currency  was  to  be  paid  for  \L  sterling. 

2.  Parol  evidence  cannot  be  admitted  in  this  case  to  ex- 
plain the  writing.  In  Gatewood  v.  Burrus^{a)  the  dis- 
tinction is  stated  between  latent  and  patent  ambiguities. 
A  separate,  independent,  collateral  fact  may  be  proved  by 
parol  -evidence  to  explain  a  latent  ambiguity,  relative  to 
the  person  or  thing,  or  a  resulting  trust.  (^)'  In  the  case 
of  a  resulting  trust,  it  is  admissiSte,  in  order  to  rebut  the 
implication  which  might  otherwise  take  place,  but  not  to 
contradict  a  deed,  or  explain  ambiguous  words.(c)  In  this 
case  there  was  no  latent  ambiguity ;  and  therefore  such 
evidence  was  not  admissible. 

♦3.  But  even  upon  the  depositions,  Colston  ought  to  pre- 
vail. It  appears  that  Long  was  guilty  of  concealing  part 
of  the  truth  in  the  representations  he  made  concerning  the 
taluc  of  the  estate.  The  case  of  Shirley  v.  Stratton^{d) 
shews  that  a  concealment  of  essential  facts  by  one  party 
from  the  other  will  vitiate  the  contract.  If  it  be  said  that 
Long  gave  Colston  some  information,  why  did  he  not  give 
him  all  he  knew^  by  which  the  value  might  be  reduced,  as 
well  as  that  which  tended  to  enhance  it  ?  Mr.  Williams  says 
that  Gen.  Lee  was  agent  for  Colston;  and  his  knowledge 
was  that  of  Colston  ;  but  not  a  tittle  of  testimony  exists  that 
he  had  any  knowledge  of  the  value  of  the  estate. 

Mr.  Call  here  took  a  view  of  the  evidence  ;  from  which 
he  argued,  that  Long  did  not  dream  there  would  be  a  de- 
ficiency, and  therefore  made  no  stipulation  about  it ;  that 
both  parties  believed  the  estate  would  be  worth  n»ore  than 
toO,000 ;  which  belief  on  the  part  of  Colston^  was  pro- 
duced by  representations  made  by  Long  himself  ;  that  the 
Afference  of  exchange  was  not  given  as  a  premium  for 
kussrd,  but  a  recompence  for  the  expense  and  trouble 
C&bton  was  to  be  at  in  recovering  the  estate  ;  and  that  the 
CSO,000  were  to  be  deducted,  (on  the  final  ascertainment 
of  the  value  of  the  estate,)  at  the  above  ratio  from  the  cash 
value  ;  from  all  which  he  inferred,  that,  upon  the  merits, 
whether  on  the  writings  or  the  parol  evidence,  Colston  had 
paid  Long  as  much,  or  more  than  he  ought,  and  had  done 
jfl  diat  could  reasonably  b^  roq^uired  of  him.      ^^ 
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xo  vsMBEB,  '  4i  But  Long  has  not  done  all  that  he  ought  to  have  doo^ 
1806.  j£^  jjjj  J  j^jg  ^j£^  jjj^^g  UQ^  conveyed  their  interest.  If  Mrs* 
Long  be  dead,  nobody  but  her  heir  can  get  the  money  froni 
England:  and  if  she  be  living,  her  husband  or  Colston  can- 
not, without  evidence  of  her  consent*(a)  Long  is  bound. 
I  .■  to  shew  by  some  paper  in  the  record  that  he  has  executed  a 
(a)  3  Bro.  deed,  and  that  the  privy  examination  and  rel^uishment  of 
Si  ^fff'»  Mrs.  Long  has  been  taken.  The  grantor  is  bound  to  pay 
T^Hyde!"^    the  expense  of  the  deed. 

ZBro.     Ch. 

Cam,  237.     .    Judge  Carrington.     It  is  the  custom  of  this  country 
A^^  Amtr  ^^^  ^^  grantee  to  pay  that  expense. 
9Z.ABro.Ch. 

Casetf  138.  Call.    The  doctrine  is  expressly  otherwise  in  Co*  LitU 

^T  ^  "^Q^*  The'^'bond,  I  admit,  states  that  a  deed  had  been  executed  : 
\j7naHdt  y.  ^^'^  ^^^^  ^^  ^^  ^  construed  as  executed  by  I^ng  alone,  since 
Towtuhend.  there  is  no  proof  that  his  wife  had  done  it ;  and  her  con- 
veyance, except  by  privy  examinadon,  &c.  is  worth  no-^ 
thing. 
*  116  *5,  The  decree  of  the  Court  of  Chancery  is  right,  so  fiu: 

as  it  goes ;  for  which  the  Chancellor  himself  has  given 
able  and  sufficient  reasons.  It  is  objected  that  an  account 
ought  to  have  been  directed  :  but  the  decree  has  provided 
for  this,  by  reserving  a  right  to  resort  to  the  Court  here* 
after. 

6.  The  Court  of  Chancery  had  jurisdiction  ;  because  the 
Court  of  law  could  not  have  given  complete  relief.  If  no 
suit  had  been  brought  at  common  law,  Colston  might  havii 
gone  into  equity  to  have  the  value  of  the  Chichester  estate 
ascertained,  and  the  writings  delivered  up,  on  his*  convey- 
ing to  Long  land  sufficient.  Does  it  make  any  difference 
that  Long  first  went  into  a  Court  of  common  law  I  If  it 
does,  the  principle  would  apply  to  every  case  comnienced 
at  law,  and  would  abolish  injunctions' to  stay  proceedings 
on  judgments.  Recourse  was  necessary  to  a  Court  of 
Equity ;  because  there  was  reason  to  believe  that  the  Chi" 
Chester  estate  would  be  deficient,  and  the  bill  was  filed  up- 
on the  principle  oi  quia  timet*  The  deficiency  was  oncer;* 
tain,  the  suit  in  England  being  still  undetermined.  A. 
Court  of  common  law,  therefore,  could  not  have  restrained 
the  parties,  until  that  was  ascertained ;  and,  if  a  judgment 
had  been  obtained,  and  Colston  compelled  to  pay  the  money^ 
be  would  have  had  no  security  for  its  being  refunded. 

It  is  objected,  that  a  judgmt^nt  should  have  been  con* 
fessed,  or  the  cause  decided,  before  the  injunction  was 
granted. 

I  answer,  that  a  confession  of  judgment  would  have  dc** 
felled  Colston*»  object..    It  would  have  been  confessing  , 
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time  which  he  had  denied,  and  which  was  uncertain.  Ifi-  jroTBMiBm, 
junctions  before  judgment  arc  very  numerousi  The  cases,  ^806. 
of  an  heir  obtaining  an  injunction,  during  the  pendency  of 
a  suit  against  him  on  his  ancestor's  bond,  and  of  an  in- 
junction awarded  pending  an  ejectment,  often  occur.(a) 
The  requiring  a  confession  of  judgment  is  discretionary  - 
with  the  Courts  which  may  lay  the  party  under  proper  re-  (a)  l  Jtk. 
•trictions.  [491.]    568. 

Mr.  WtlliaiM  contends,  that  where  relief  can  be  had  at  jjj*'^*'!!^! 
law,  none  can  be  had  in  equity.    In  3  Ves.  jun.  692«(^)  the  435. 
contrary  is  held,  on  the  ground  that  the  nature  of  the  re-  (b)  Eatm  r. 
lief  is  different  in  the  different  Courts*   In  equity,  specific  ^J^^ 
performance  may  be  decreed  ;  the  conduct  of  tne  parties^ 
and  all  equitable  circumstances  may  be  considered*     From 
4  Fes.  jun.  686— ^9.(f)  and  ♦  Broi  Ch*  Gas€9^{d)  it  ap-  (c)  Harrmg* 
pears  that  where  a  party  has  let  the  time  elapse,  he  has  no  ton  v.  Wht§^ 
right  to  insist  on  a  literal  ^compliance  with  the  contract.  ^^*  ^^ 
Here,  Long  ought  to  have  had  the  privy  examination  com-  colUt.       ^ 
pleted  by  a  certain  time ;  and  there  is  no  proof  that  he  %  ^l^ 
has  done  it  at  all.    He  has  thereby  lost  the  benefit  of  the 
n:ontracU 

The  decree,  however,  is  incomplete  in  one  respect*  As 
Lsng  has  received  more  money  and  land  than  the  English 
estate  is  worth,  the  Chancellor  ought  to  have  directed 
him  to  hold  the  land,  subject  to  any  future  <lecree«^^Widi 
an  amendment  to  that  effect,  this  Court  ought  to  afl&rm  it. 

Wickham^  on  the  same  side*  If  Cohtofi  was^  at  all 
events,  to  pay  20,0CX)  dollars,  the  contract  was  in  the  na- 
ture of  a  policy  of  insurance,  and  ought  to  be  governed  by 
all  the  rules  which  are  applicable  to  such  instruments*  If 
Cobtan  was  an  insurer^  he  could  not  be  liable  for  any  risk 
against  which  he  did  not  insure*  Now  it  appears  that  the 
only  risk  contemplated  was  that  arising  from  revolutions 
and  political  convulsions,  not  from  any  pfospect  of  a  de- 
ficiency in  the  value  of  the  estate  1  for  no  doubt  was  en- 
teruined  by  either  party  of  its  being  worth  more  than 
20,000  dollars*  No  insuranee,  therefore,  could  have  been 
intended  on  that  subject.  Is  it  probable  that  Colston^  a 
stranger,  would  have  insured  that  the  fortune  of  Lon^4 
wife,  which  lajrln  England^  and  of  which  he  knew  nothings 
except  by  information  from  Long  himself,  reidly  amounted 
to  20,000  dollars  ?  For  such  a  contract  there  was  90  quid 
pro  quo.  In  pdicies  of  insurance  there  mtist  be  a  true 
representation,  and  either  fraud  or  mistake  will  vitiate  the 
aoatract ;  one  of  which  took  place  ia  this  case  ;  fbr'P#A 
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lard'*9  deposition  proves  that  Long  did  not  male  a  full  re<* 
presentatioD,  but  concealed  several  important  circumstan- 
ces. If  a  warranty  had  been  intended,  Long  would  have 
insisted  on  the  largest  sum,  and  Colsto^iy  the  insurer,  on 
the  smallest*  But  the  fact  here  was  exactly  the  reverse* 
As  Colston  wanted  money  in  England^  and  to  dispose  o£ 
as  large  a  qiiantity  of  his  Kentucky  lands  a^  possible,  and 
Long  wanted  money  here,  Cokton  increased  the  sum  a» 
much  as  he  could  ;  and  this  accounts  for  the  sum  of  20,000 
dollars  being  fixed  upon.  It  is  unimportant  whether  the 
parol  testimony  was  admissible  or  not ;  because,  either 
with  or  without  it,  the  construction  of  the  contract  would 
be  the  same. 

As  to  the  question  of  jurisdiction  ;  a  bill  for  specific 
performance  lies  for  either  party,  and  ought  to  be  favour- 
ed ;  for  more  complete  justice  can  thereby  be  obtained 
than  at  law ;  since  the  damages  given  by  a  Jury  may  be  too 
much  or  too  litde  ;  and  in  no  case  do  they  give  the  thing; 
contracted  *for,  but  money  in  its  room.  One  party  can- 
not,  by  bringing  an  action  at  law,  de|ft*ive  the  other  of  his 
^utt  in  equity  for  a  specific  performance.  It  is  objected  . 
that  Colston  violated  thef  covenant  himself.  But,  if  the 
condition  of  a  bond  given  for  the  purchase  of  land  is  vio- 
lated, will  that  prevent  the  obligor  from  going  into  equity 
to  obtain  a  title  i 


Judge  Ltons.  Would  not  the  Chancellor  compel  him 
to  give  a  judgment,  before  he  would  grant  an  injunction  i 

Wiciham*  This  is  the  rule  in  actions  for  sums  certain, 
but  not  in  those  for  damages  x>nly.  In  the  case  of  Morris 
V.  Braxton^  the  vendor,  although  not  able  to  convey  at 
the  time  stipulated,  yet  obtained  a  decree  when  able  after- 
wards to  convey.  So,  in  the  case  of  Pollard  y.RogerSy 
where  only  able  to  convey  a  part. 

In  those  cases,  although  tne  vendors  filed  their  bills  for 
specific  performance,  they  might  have  been  sued  at  law, 
and  damages  recovered  against  them  for  their  breach  of 
contract. 

But  in  this  case  Colston  was  not,  in  fact,  guilty  of  a 
breach ;  for  he  was  willing  to  convey  as  much  land  as  he 
was  responsible  for  pro  rata^  though  he  refused  to  convey 
any  more  ;  but  Long  demanded  the  whole*  notwithstand- 
ing he  had  violated  the  contract  on  his  part. 

But,  it  is  said,  that  Co/r/on  had  not  lands  to  convey ;  as 
the  Indian  tide  was  not  extinguished  to  some  that  he 
claimed.    This  objection  has  no  weight ;  because,  if  Col^ 
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Hon  IS  not  aU«  to  convey,  a  compehsation  in  damages  may  « q^EMBBmi 
yet  be  given,  (so  far  as  he  may  fail,)  by  directing  a  Jury        18^- 
to  be  impanneUed  for  that  purpose. 

Let  it  even  be  admitted  that  a  judgment  ought  to  have 
been  confessed  in  thl:  first  instance  :  yet  the  decree,  beiug 
right  on  the  merits,  ought  to  be  afErmed.     The  example  -  ^ 

of  a  bill  of  injunction,  where  security  ought  to  have  been 
given,  and  was  omitted,  is  parallel  to  this.  In  such  a 
case,  if  the  complainant  has  equity  on  his  side,  on  the 
final  hearing,  the  injunction  may  be  made  perpetual ;  and 
the  omission  of  taking  security,  being  merely  matter  of 
fiMrm,  ought  not  to  vitiate  the  decree. 

Randolph^  in  reply,  went  into  an  examination  of  the 
evidence,  to  prove  that  Long  was  no  speculator  ;  that  the 
first  overtures  came  from  Colston^  who,  leagued  with  Ge- 
neral Lt€y  used  every  artifice  to  prevent  Long  from  selling 
his  share  of  the  Chichester  estate  to  any  other  person  ;— 
that  a  clause  in  the  agreement  shewed  that  the  estate  was 
''^known  to  have  been  sold  and  vested  in  the  funds  ;-«'that  ^  Hf 
all  Z^ii^'tf  right  was  transferred  by  special  warranty  ;— *that 
Colston  knew  the  situation  of  the  estate,  and,  if  he  meant 
a  rateable  deduction  to  be  made,  ought  to  have  inserted 
a  clause  to  that  effect  in  the  agreement ;  and  that  the  design 
of  both  parties  extended  only  to  the  case  of  an  excess  of 
the  estate  over  20,000  dollars ;  not  to  that  of  a  deduction, 
if  it  should  be  under  that  sum.  The  event  of  a  revolution 
ID  £it|f/a;ni/ ought  not  be  construed  as  the  only  con tingenc}'' 
intended  to  be  guarded  against  for  the  benefit  of  Long  / 
for  other  contingencies,  although  not  expressed  in  the 
agreement,  were  equally  understood. 

1  Pothier  on  Obligations^  citing  the  Digest^  sect.  81. 
.^ays,  that  those  things  which,  for  the  purpose  of  removing  (^)  i  j^,,. 
doubts,  are  inserted  in  contracts,  shall  not  affect  the  rights  Ch.  Cates, 
of  the  parties  in  other  respects.     The  case  of  Mortimer  v.  J^®* 
Gapper{a)  shews  that,  where  a  fact  is  doubtful,  or  equally  ^  \^^  jim. 
unknown  to  both  parties,  the  contract  will  be  enforced.(^)  849.  Gib^n^ 

The  cause  might  rest  here  upon  the  contract  itself :  but  ▼•  Cmnt, 
it  was  farther  strengthened  by  the  parol  testimony^  which,  ^^   ^^*  ^• 
he  contended,  was  admissible  to  explain  it.(^)  fV<i9h.  li.    i 

In  answer  to  the  general  doctrines,  relative  to  a  defi-  Bro.  Ch.  Cat. 
ciency  in  property  sold,  quoted  from  2  Pow.  Con.  196, 197.  ^'  May&ani 
1  Call,  316.  yollife  v.  Bite,  and  Bedford  v.  Hickman,  be  rJ''4sr.'Bl. 
referred  to  5  -fitirr.  283 1.(^)  and  3  6ro.  451.(e)  to  shew,  ker  v  Fame. 
that  where  a  consideration  has  been  paid,  no  deduction  is  (</)  Btck^tiL 
to  be  allowed  for  a  deficiency,  without  proof  of  fraud.       ^M^rS^*  ^' 

On  the  question  of  jurisdiction,  he  laid  down  the  doc-  ^^^  Bun  t, 
irine  in  the  abatract,  that,  where  a  party  has  been  brought  J^arl§w, 
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voYsiiBBR,  into  a  Court  of  Law  for  violation  of  a  contract^  he  thatt 
1806.  not  compel  the  adverse  party  to  accept  a  specific  per* 
formance,  unless  equitable  circumstances  should,  exist  tp 
authorise  him  to  do  so ;  and  observed,  that  none  such  ex- 
isted here ;  that  the  remedy  was  complete  at  law,  and 
Chancery  ought  not  to  have  takei^  jurisdiction. 

The  decree  was  also  defective  in  copapeUing  L^ng  to 
ta)ce  lands,  which  now  had  fallen  immensely  in  vsdue,  and 
the  titles  to  son^e  of  which  were  defective  j  or,  indeed^ 
any  lands  without  a  provision  for  insuring  the  titles ;  and, 
}n  not  directing  Cofston  tp  give  security  for  any  fiitMre  sum 
of  money  for  which  he  might  be  reapopsible* 

Curia  advisare  vulU 

Friday^  Novenfii^r  7*    The  Judges  delivered  their  opi*  . 
nions. 

^  1^  ^Judge Tucker.    Before  J  enter  upon  the  points  which 

I  purpose  to  consider  in  this  ca^,  I  shall  premise,  that 
both  from  the  bill  and  the  evidence,  I  am  fully  satisfied 
that  Lee  and  Qahton  were  originally  partners  in  this  bar-» 
gain,  probably  from  its  (rst  inception,  previous  to  Long^s 
visit  to  Qolatqn^s  house ;  and  that  Lte  was  from  that  per^ 
the  agent  of  both,  and  that  whatever  Lee  did  in  the  busi- 
ness was  binding  iqx)n  Cokton^  being  matured  and  ccm- 
eluded  in  his  presence.  That  Lee  was,  probably,  as  well 
infonned  as  Long^  of  the  situation  of  the  property  in 
Mng^nd^  before  the  parties  met  at  Alexandria  ;  and  that 
although  there  is  a  charge  of  mbrepresentation  made 
against  Long  in  the  bill,  there  is  no  proof  of  any  repre^ 
'  mentation  whatever  from  him  to  Cokton^  in  the  character 
of  a  purchaser,  or  one  treating  for  a  purchase.  That  as 
Colston  seems  to  have  studiously  concealed  his  participa-' 
tion  with  Zf^,  in  the  contract  then  in  agiution  between  Let 
and  Longy  and  denied  any  intention  to  treat  with  Long  for 
uie  purchase,  the  conversation  between  him  and  Lmg  it 
not  to  be  regarded  as  between  persons  treating  about  a 
bargain,  but  merely  as  between  indifferent  persons. 

The  original  contract,  aft^r  reciting  the  nature  of  Mrs. 
Long*s  title,  and  that  the  proceeds  of  her  estate  were  in- 
vested in  the  English  funde^  (not  particularising  which  of* 
them,)  contains  a  covenant  on  the  part  of  Long  s|nd  wife^ 
in  consideration  of  the  covenants  therein  after  contained 
on  the  pa|t  of  C^/^ron,  to  assign  and  convey  to  him  all  the 
right,  title  and  interest  of  Long  and  his  wife  therein,  with 
a  cov^u^  fp^  further  assurance,  ^c,     j(n  consldeTatio^  o| 
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wliichf  CoUton  agrees  to  pay  Long  20,000  dollars  down,  itovem^br, 
upon  the  execution  of  the  contract,  viz.  5,000  dollars  in  ^^' 
cash,  the  ^  residue  in  lands  situate  in  the  State  of  Kentucky 
**  and  the  territory  N,  W.  of  the  river  Ohio^  to  be  selected 
^'  Inmi  a  schedule  of  locations  «nd  surveys  thereto  annex- 
^  cd,  and  part  of  the  covenant,  by  Longy  for  which  Colston  _ 
♦*  is  to  be  allowed  two  dollars  per  acre,  and  of  which  he  is 
**  to  make  every  necessary  conveyance  in  fee-sin^e, 
^  against  the  claims  of  himself  and  his  heirs,  and  inasmuch 
**  as  some  of  them  are  only  entered^  Colston  to  bear  the 
**  barthe&i  and  expense  of  their  being  surveyed*  And  fur- 
^^  ther,  as  the  value  of  the  said  estate  (in  England)  is  not 
^  ascertained^  and  the  parties  mutually  suppose  that  iu 
*^  value,  when  ascertained,  will  far  exceed  20,000  dollars, 
*^  Colston  covenants  to  execute  a  bond  to  Long^  to  pay  him 
^  whatever  may  be  the  excess  beyond  the  20,000  ddlars,  at 
**  the  rate  of  one  pound  currency  for  a  pound  sterling,  after 
**  deducting  *by  the  same  ratio  the  20,000  dollars  afore*  12 1 

^  said.''    Th^  follow  some  other  covenants  bot  material 
to  consider;  then  a  covenant  that  Long  and  wife  shaH 
execute  a  cotemporary  power  of  attorney  to  Colston^  em- 
powering him  to  receive  the  value  of  the  estate,  &c.  but 
die  appointment  of  agents  in  England  shall  be  made  by 
bodi  parties — and  then  this  dause-*^^^  And  funher,  the 
^•said  Colston  is  to  proceed  with  every  possible  dispatch  to 
^  ascertain  and  secure  the  value  of  the  estates  thereby  co- 
^  Tenanted  to  be  transferred,  and  to  bear  all  expense  at* 
**  tendant  thereon*     And  further  to  avoid  every  opening  for 
^  after  constructisn^  and  render  the  meaning  of  the  par«> 
^  ties  as  explicit  as  possible^  it  is  understood  that  Long  and 
^  wife  are  only  to  convey  their  title  and  interest  to  the  said 
^  estates,  and  that  of  Uieir  joint  and  several  heirs.     And 
^  that  if  any  change  or  convulsion  in  the  government  of 
^  Great  Britain^  should  occur,  as  an  o^Jtoc/r  to  the  recovery 
*^  ofth&  scad  estates  or  the  proceeds  thereof  vested  in  the 
^  nmds,  they  are  not  to  be  contemplated  as  responsible 
^  therefor,  and  as  to  the  sum  paidj  no  reimbursement  shall 
*^  take  place,  and  that  if  any  such  event  should  happen,  the 
^  said  Colston^  on  the  other  hand,  is  not  to  be  bound  by 
♦*  his  bond.'* 

On  the  same  day  Colston  with  Lee  his  security  execu- 
ted a  bond  to  Long  in  the  penalty  of  100,000  dollars,  in  the 
condition  of  which,  after  reciting  the  former  part  of  the 
^agreementt  as  far  as  the  stipulation  to  pay  a  pound  currency,  - 
for  a  pound  sterling  c^  whatever  should  be  received  in  £n-p 
fi^and  by  Colston^  the  Words  of  the  bond  proceed  thus, 
t^  yfikeatdbiy  it  wi|s  meant  that  for  the  emtiile  value  of  the 
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^  said  estates  or  stock,  in  the  funds  in  sterling  monej  of  the 
^  kingdom  of  6.  Britain^  the  said  Colston  was  only  to  give 
^^  the  said  Long^  only  one  pound  Virginia  currenc^i  for 
"  one  pound  sterling,  &c. 

Where  there  is  a  written  agreement,  the  whole  sense 
of  the  parties  is  presumed  to  have  been  comprised  there- 
in, and  it  would  be  dangerous  to  make  any  addition  in 
cases  where  there  does  not  appear  any  fraud  in  leaving  out 
any  thing.  This  is  a  general  rule*  (5  Co*  68*  1  Fonb. 
200.)  But  the  parties  to  this  instrument  have  taken  un- 
common pains  to  manifest  their  full  sense  of  the  bargain, 
as  expressed  in  the  original  articles  of  agreement,  by  that 
clause  which  professes  to  avoid  ever}'  opening  for  after 
construction,^  and  render  their  meaning  as  explicit  as  possible. 
If  then  the  agreement  thus  concluded  and  explained,  can 
%dmit  of  a  satisfactory  explanation,  we  are  bound  to  give 
it  that,  and  that  only  which  the  words  will  bean 

I  shall  premise,  that  the  consideration  and  inducement 
to  the  agreement  on  the  part  of  I/>ng  and  wife,  is  not  the 
payment  of  the  sum  of  20,000  dollars,  in  the  manner  pro« 
posed,  as  a  sum  or  price  in  gross,  but  that  he  undertakes 
m  consideration  of  thCfCovenants  therein  after-contained  on 
the  i^2in  oi  Colston ;   by  which  it  appears  clearly  to  my  ap- 
prehension that  the  20,000  dollars  was  considered  by  both 
parties  as  a  partial  payment  only^  for  an  estate,  the  oa/t/e 
tmd  amount  of  which  depended  upon  future  information  and 
computation  :  for  neither  party  professes  to  know  the  real 
value  or  amount  of  the  estate,  though  both  parties  acknow<« 
ledge  their  belief,  that  it  will  far  exceed  the  value  of  the 
20,000  dollars.  Let  us  suppose  a  merchant  anxious  to  pur- 
chase a  large  crop  of  wheat  just  cut,  but  not  yet  threshed 
out,  was  to  agree  with  the  owner  of  the  wheat  for  the  pur- 
chase of  his  whole  crop,  which  both  parties  supposed  would 
far  exceed  a  thousand  bushels,  and  to  pay  him  down  1/XX> 
dollars,  on  elecutiQg  his  contract,  ana  at  the  same  time  to 
give  his  bond  to  the  owner  to  pay  him  whatever  might  be 
die  excess  beyond  1,000  bushels,  at  the  rate  of  one  dollar 
per  bushel,  after  deducting  the   1,000  dollars  paid  by  the 
same  ratio.     Could  apy  one  hesitate  to  pronounce  that  this 
was  a  bargain  for  the  crop,  at  the  rate  of  one  d<^ar  per 
bushel,  and  an  advance  made  in  part  payment  at  the  rate 
of  one  dollar  per  bushel,  and  to  pay  for  any  excess  at  the 
same  rate  ?     Then  would  not  equity  say,  in  case  the  crop 
should  fall  short  of  1,000  bushels,  the  owner  must  refund 
to  the  purchaser  as  many  dollars,  as  the  wheat  falls  short 
of  the  sum  advanced  ?     To  my  apprehension  such  a  com 
striiction  is  irresistible^    For  as  the  b^r^pda  was  not  ^ 
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})iy  a  sum  in  gross,  for  the  wheat  in  gross,  let  it  hold  out  v0tembbs« 
more  or  less  than  1,000  bushels,    but  to  pay  according  to        ^^^' 
the  Dumber  of  bushels,  whatever  number  there  might  be    ' 
Above  1,000,  so  the  principle  of  mutual  and  reciprocal  be- 
nefit and  loss,   which  enters  into  all  contracts,  in  which 
there  is  any  hazard  which  neither  party  has  expressly  taken   .^_...^ 
upon  himself  to  bear,  requires  there  should  be  an  abate- 
ment in  case  of  a  deficiency  below  the  value  of  the  sum  ad- 
vanced* 

But  it  has  been  contended  by  the  appellant's  counsel^ 
that  the  explanatory  clause,  at  the  end  of  the  agreement, 
shews  it  was  the  intention  of  the  parties  that  there  should 
be  no  reimbursement  of  the  20,000  dollars,  in  any  event. 
Let  us  then  suppose  that  our  wheat  merchant  and  the  own- 
er ♦had  added  a  similar  explanatory  clause  in  these  words  *  12S 
— **  It  is  understood,  that  if  by  any  accident  the  wheat 
^should  take  fire,  and  be  burnt  up  before  it  is  delivered,  • 
**"  the  seller  is  not  to  be  contemplated  as  responsible  there- 
^  for,  and,  as  to  the  sum  paid,  no  reimbursement  shall 
**'  take  place,  and  if  any  such  event  should  happen,  the 
•*  buyer,  on  the  other  hand,  is  not  to  be  bound  by  his  bond." 
Could  this  stipulation  be  understood  as  having  any  relation 
but  to  the  destruction  of  the  wheat  by  Jire  ?  Or  could  it 
in  any  manner  be  construed  to  relate  to  the  just  quantity 
which  the  whole  crop  should  amount  to  ^     I  conceive  not. 

The  agreement- then  is  to  my  mind  clear,  and  explicit 
enough  to  shew  that  the  ^,000  dollars,  to  be  advanced, 
was  not  a  price  in  gross,  but  an  advance  made  upon  the 
mutual  idea  of  both  parties,  that  the  value  of  the  estate 
would  far  exceed  it,  subject  to  a  final  adjustment,  when 
the  value  of  the  estate  should  be  finally  known,  at  the  rate 
•f  pound  for  poimd  ;  at  which  rate,  in  case  of  a  deficiency, 
the  seller  was  to  refund,  as  well  as  to  receive  in  case  of 
cxcessi**there  being  nothing  in  the  agreement  that  shews, 
me  Coliton  took  the  risk  of  the  amount  upon  himself  en* 
tirely. 

But  it  win  be  said  that  a  Court  of  Equity  will  admit  of 
avidence  dehors  the  deed,  in  case  of  fraud,  concealment, 
GT  misrepresentation,  between  the  parties,  or  mistake  or 
misapprehension  by  the  drawer  of  the  deed.  {\  Fonb.  lir 
«i^200.  and  the  references.)  The  doctrine  is  not  denied, 
but  its  application  to  the  present  case  may,  I  apprehend, 
be  fairly  doubted.  Let  it,  however,  be  granted  that  it 
•ugfat  to  be  admitted  in  this  case. 

It  is  a  maxim,  that  contemporanea  expositio  est  optima  r 
and  any  collatecal  fact  done  b\  the  parties  at  the  time, 
whkh  serves  to  illustrate  their  noeaning  and  intention  is, 


Digitized  by 


Google 


123 


1806. 


♦  124 


(a)  1  Ves. 
319.  jffenJtic 
V.  Hoyai  JEx' 
change  Astu- 
ranee  Compaq 
ny. 


W    1  Vc«. 


^  '        Supreme  Couft  of  Appeatt. 

in  mj  opimon,  entitled  to  the  highest  respecC^  where  (*trf •< 
dence  dehors  the  deed  is  admitted  to  explain  the  intentioif 
of  the  parties  to  the  contract.  Such  was  the  bond  executed 
hy  Colston  and  accepted  by  Long^  on  the  same  day,  and 
probably  at  the  same  moment,  as  the  original  agreement  i 
whereby  it  is  expressly  declared  that  ^^  the  meaning  of  the 
*'*'  parties,  in  the  original  contract,  was  that  for  the  entire 
^^  value  of  the  estate  or  stock, -Cb/sr/o/i  was  only  to  give 
"  Long  only  one  pound  currency  for  one  pound  sterling.^ 
The  repetition  ot  the  word  only  in  the  same  sentence,  and 
even  in  the  same  line,  however  unnecessary  and  ungram- 
roatical,  affords  some  evidence  of  the  solicitude  of  the  par-^ 
ties  that  the  contracts  hould  be  distinctly  understood.  *And 
this  explanation  corresponds  with  and  confirms  my  inter^ 
pretation  of  the  original  agreement. 

The  evidence  of  Mr.  Lewisj  the  counsel  who  drew  the 
♦papers,  is  relied  on  to  prove  that  the  intention  of  the  par- 
ties was,  that  i^o  reimbursement  of  the  30,000  dollars  ad* 
vanced,  was  to  take  place  in  any  event,  of  what  nature 
soever ;  which  words  do  not  occur  either  in  (he  agreement, 
or  the  bond,  both  which  were,  I  presume,  prepared  by" 
Mr.  Lervis.  To  come  at  a  fact  like  this,  (I  shall  say  in  the 
words  of  lord  Hardwtcke  in  a  similar  case,)  it  is  cet'* 
tain  there  ought  to  be  the  strongest  proof  possible»{a) 
I  was  directed,  says  Mr.  Lewisj  to  covenant  between 
the  parties  that  Colston  was  to  give  Long  30,000  dol- 
lars in  prompt,  to  be  discharged  by  5,000  dollars  in  cash, 
and  15,000  dollars  in  miliury  lands  :  Colston  to  be  allowed 
two  dollars  per  acre ;  2d.  If  there  should  be  any  surplus  va^ 
lue  of  the  esUte  beyond  the  20,000  dollars,  Mr.  Colston 
was  to  have  it,  every  pound  sterling  value  for  a  pound  cur^ 
rency  ;  the  terms  of  the  bargain  against  Long  were  contem-» 
plated  to  indemnify  the  purchaser  against  the  expense  in 
clearing  out  the  title  from  the  pending  law  suitj  &c.  3d. 
Upon  the  final  ascertainment  of  the  vdue  of  the  estate,  the 
20,000  dollars  were  to  be  deducted  at  the  same  ratio  from 
the  cash  value ;  and,  4th.  The  parties  were  only  to  make 
special  warranties  of  the  property  sold  and  that  received  in 
payment.  Such,  we  are  told,  were  the  contents  of  the 
notes  furnished  him  to  draw  the  contract  by,  which  it  has 
happened  unfortunately,  were  not  retained  by  him.  If 
they  had  been  retained,  they,  and  they  only  must  have 
been  resorted  to,  to  shew  there  was  a  mistake  in  the  agree- 
ment, as  not  conforming  to  them.  In  the  case  of  Baker  v# 
Path€^{li)  the  articles  of  agreement  in  a  case  not  very  un- 
like this  were  rectified  by  the  minutes.  But  here  the  mi^ 
AUtesy  as  detailed  by  Mr.  LcmSy   correspond  wiA  the 
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agreement,  Mr.  Lewis  no  where  says  he  made  any  mis- 
take in  drawing  the  agreement,  but  enters  into  a  long  detail 
of  his  advice  to  Ij>ng^  and  the  reasons  upon  which  it  was 
founded.  He  mentions,  indeed,  a  question  propounded  by 
Gen.  Lee  to  Long^  as  they  were  coming  out  of  Mr.  Edmund 
Lee's  oflSce,  viz.  "  Mr  Long^  provided  we  do  not  receive 
**  the  20,000  dollars,  do  you  mean  to  reimburse  them  ?" 
With  the  answer—"  I  make  no  such  bargatn.^^  But  thes^ 
were  answers  to  leading  questions  propounded  by  Long^ 
and  have  therefore  less  weight  with  me  than  if  Lewis  had 
mentioned  them  himself;  and,  even  then,  I  should  have 
thought  they  might  be  applied  to  the  event  of  a  convukion 
^or  revolution  in  England^  so  as  to  agree  witii  the  bargain ; 
but  not  by  so  loose  a  question  and  answer  to  contradict  it« 
Lezuis,  by  his  own  account,*  felt  great  solicitude  for  Long^s 
interest,  and  was  employed  part  of^two  days  in  drawing  the 
papers ;  duplicates  of  which  were  made  out  by  him,  and 
executed  by  the  parties.  It  would  be  wonderful,  under 
such  circumstances,  if  he  omitted  any  thing  through  mis^ 
take.  This  is  not  like  the  case  of  Flemming  and  IVillis  ;  it 
approaches  nearer  to  the  case  of  Lady  SheUfurne  and  Lord 
Inchiquin^{a)  where  parol  evidence  to  prove  a  variance  be« 
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tween  articles  and  instructions  was  indeed  admitted,  but  Ch,    Ca*m 
considered  as  having  no  operation  on  the  case.     There  ^^8. 
being  no  other  evidence  on  this  point,  I  conceive  the 
meaning  and  intention  of  the  parties  is  too  fully  expressed 
in  the  agreement  itself  to  admit  of  doubt. 

Much  stress  was  laid,  in  the  argument,  on  tHe  inequd* 
ity  of  the  contract,  in  favour  of  Colston.  But  inequality 
between  the  sum  paid  and  received,  does  not  of  itself  make 
the  consideration  inadequate :  If  it  did,  there  would  be 
an  inadequate  consideration  paid  or  received,  on  every 
foreign  bill  of  exchange  drawn  above  or  below  par.  In  this 
case  Colston  was  to  pay  currency,  pound  for  pound,  for 
sterling.  But  when  was  he  to  receive  the  compensation 
for  20,000  dollars,  which  he  was  to  advance?  Not  till 
after  the  death  of  Burgess  Ball^  who  was  tenant  by  curtesy 
of  the  English  estate ;  nor  until  an  adjustment  of  a  law 
suit,  already  depending  more  than  fifty  years— nor  until 
other  legacies  were  paid  and  discharged,  and  the  balance 
could  be  ascertained.  The  first  of  these  events,  only^  has 
as  yet  happened ;  and  that  happened  three  years  after  the 
contract,  and  might  not  have  happened  in  thirty.  Ther« 
is  nothing  then  in  favour  of  Long  upon  this  point-  Whe* 
diet  either  of  the  parties  knew  of  these  legacies,  until  the 
meeting  with  Shermer  in  January^  1798,  more  than  sit 
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]96v£M«^i»,  flfdntfis  After  the  barg;aiii  was  concluded,  does  not,  I  tbinlr, 
1806.'  very  clearly  appear*  Be  that  as  it  may,  from  that  period 
Coiston  had  reason  to  doubt  whether  the  money  paid,  4ind 
the  lands  he  was  to  give  to  the  amount  of  15,000  dol-> 
lars  more,  would  not  overgo  the  amount  of  the  EngiUh 
estate,  wnich  he  was  likely  to  receive  in  virtue  of  his^MU"* 
gain.  And,  for  any  thing  that  appears  in  this  record,  that 
doubt  has  daily  acquired  strength^  from  the  infonnaticiii 
cf  the  agents  of  both  parties,  and  still  remains  undeter- 
mided.-'-^pon  these  grounds,  I  am  of  opinion  that  Colston 
well   entitled  to  the  aid  of  a  Court  of  Equity  ;  and 


^  12&  that,  bonder  the  circumstances  of  the  case,  the  relief 
sought,  and  that  which  has  been  obtained,  so  far  as  it  goes^ 
were  both  proper ;  since  thereby  the  contract  may  be  hjH^ 
filled  on  bom  stdea,  ascordtng  to  their  original  agreeitieiit^ 
and  justice  done  by  a  fair  adjustment  of  accounts  in  a  Court 
<»f  Kquity  ;  which  probaUy  could  not  have  been  effected  in 
any  other  mode*  That  a  biU  for  specific  performance,  lies 
as  well  on  the  part  of  the  seller  as  the  purchaser,  is  evi- 

ta)^P.Wmi.  dent  from  the  case  of  Ixmgibrd  v.  Pitt^{a)  und Stourton  r. 

*^  Meersy  there  cited  by  the  Master  of  the  KoUs.    I  am  A«^ 

more  confident  in  this,  because  Long"  was  apprised,  as  ap- 
pears by  the  agreement,  that  some  of  the  lands  he  was  to 
receive  had  only  been  entered,  and  Colston  must  have  time 
to  survey  them  and  obtain  patents.  The  conveyances  in 
fee-sim|^e  were  demanded  by  Peacod  as  attorney  for  Z^tt^^ 
as  furnisljiing  a  ground  for  aa  action  at  lavi^  for  breach  of 
covenant,  rn  September j  1798 ;  about  fourteen  months  after 
the  bargain,  nnd  probably  much  sooner  than  patents  could 
be  obtained  in  the  ordinary  course  of  proceeding,  what* 
ever  diligence  Colston  or  his  agents  may  have  used  for  that 
purpose.  Whether  this  was  too  rigorous  a  procedure  on 
the  part  of  Long^  or  not,  it  is  unnecessary  to  say ;  but  I 
think  the  injunction,  upon  the  terms  offered^  was  rightly- 
awarded.  Colston  had  performed  a  part  of  his  contract  tcr 
%  very  valuable  amtount,  by  the  advance  of  5,000  dcdlars. 
The  agreement,  as  before  observed,  shews  he  could  not 
possibly  execute  a  conveyance  in  fee-simple  for  aU  the 
lands,  part  of  them  being  only  entered.  It  is  aprinci{de 
in  equity,  that  where  a  party  is,  by  accident,  or  other 
circumstances  beyond  his  own  controul,  prevented  from , 
executing  the  whole  of  his  contract  in  specie,  be  shall  be 
permitted  to  perform  it  as  far  as  he  can.  PoUarJ  v. 
'  Rogers^  in  this  Court,  was  cited  by  Mr.  Wickham  to  this 
effect.  And,  even  if  he  can  now  make  a  title  to  the  lands, 
k  seems  reasonable  he  should  be  permitted  so  ^o  do;  as  ift 
Longford  v.,Pitt^  and  Stourton  v.  Meers^  above  referrecL 
%Q0    Colston^  as  I  understand  his  oj^er  in  Us  bill^  l»s  acv' 
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tmJly  executed  a  conrej^ance  for  so  much  of  the  lands,  jiovbmbxs, 
which  Lonffwsis  to  have  of  him,  as  is  equal  to  th/e  balance        ^^^ 
of  the  20,CXK>  dollars ;  which  conveyance  stiU  remains  in    ^■^'"^^■^i^ 
Jiill  force*     If  there  were  any  of  the  lands  selected  by       ^^^fS 
Ijong  not  comprised  in  that  conveyance,  perhaps  the  Court      coUtoa. 
ought  to  permit  him  to  ascertain  his  damages  at  law  for  - 

the  amount  of  the  lands  so  omitted.  But  still,  I  appre* 
'  hend}  no  execution  for  the  same  ought  to  be  permitted, 
but  the  verdict  be  certified  ♦into  the  Chancery,  there  to  4^  12T 
vait  the  final  issue  of  the  cause,  upon  a  settlement  of  the 
accounts  between  the  parties— with  this  difference,  (if, 
upon  examination,  it  should  appear  necessary,)  I  am  c^ 
opinion  that  the  decree  be  affirmed. 

Judge  Roane.  This  is  a  bill  of  injunction  exhibited 
by  the  appellee,  praying  to  arrest  the  proceedings  in  an 
action  of  covenant  brought  against  him  by  the  appellant, 
in  the  District  Court  of  Winchester,  While  that  action 
vas  yet  pending  and  undetermined,  the  Chancellor  award* 
ed  the  injunction,  and,  without  requiring  the  appellee  to 
confess  a  judgment  at  law,  transferred  to  his  tribunal  the 
enure  cognisance  of  the  cause,  which  involved  the  con- 
atruction  of  a  contract*  By  that  contract,  the  appellant 
bad  bound  himself  to  convey  to  the  appellee,  his  and  his 
wife's  tide  to  an  estate  in  Et^land^  caUed  ihe  Chichester 
estate  ;  whereupon  the  appellee  was  to  pay  him  down  five 
thousand  dollars  in  cash,  and  fifteen  thousand  dollars  in 
military  lands,  at  two  dollars  per  acre,  and  to  pay  hin^ 
one  pound  currency  for  every  pound  sterling  which  the 
said  estate  (which  was  4n  the  English  funds)  should,  whem 
finally  setded,  he  found  to  amount  to,  over  and  above  the 
«aid  sum  of  twenty  thousand  dollars.  So  far  the  parties  ' 
are  agreed  in  their  construction  of  the  contract :  but  tho 
appellee  contends  that,  in  the  event  which  is  now  suggest- 
ed to  have  taken  place,  of  the  estate's  falling  short  of  that 
Aum,  a  proportional  reimbursement  should  be  made  out  of 
the  said  sum  of  twenty  thousand  dollars  ;  whereas  the  ap- 
pellant contends,  that  in  no  event  was  he  liable  to  submit 
to  such  an  abatement. 

This  is  die  grand  question  between  the  parties.  The 
covenant,  on  the  part  of  the  appellant,  is,  that  he  would 
convey  the  right  to  the  English  estate  ;  (which,  in  the  de» 
daration  in  the  action  at  law,  is  alleged  to  have  been  done, 
nd  which  he  might,  in  that  action,  have  duly  shewn  to 
have  been  done^  had  not  the  progress  thereof  been  arrest*' 
ed ;)  and  the  covenant,  on  the  part  of  the  appellee,  the 
,(^eacb  whereof  U  now  complaioed  o^  is,  that  he  1ms  faile^ 
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to  transfer  the  military  lands,  which,  by  the  contract,  were 
to  have  been  immediately  and  promptly  conveyed.  Not^ 
withstanding  the  existence  of  this  action  upon  this  cove- 
nant, anoUier  action  would  lie  on  the  same  contract  in  be* 
half  of  the  appellant,  in  the  event  of  an  excess  beyond  the  * 
twenty  thousand  dollars,  and  a  non-complianc^e  on  the  part 
of  the  appellee,  with  his  stipulations  in  relation  thereto  ; 
^ndan  action  would  also  have  lain  in  favour  of  the  appel- 
lee, *(if  his  construction  of  the  contract  be  correct,)  ia 
the  event  of  the  value  of  the  estate  falling  short  of  the 
t}eforc-mentioiied  sum.  At  the  same  time  it  is  readily 
admitted,  that  iu  this  very  action  for  damages  for  not  fur? 
.nishing  the  stipulated  deposit,  it  was  competent  to  the  apr 
pellee  to  exhibit  to  the  Court  ahd'Jury  and  contend  for  his 
.consti-uction  of  the  contract,  in  this  particular,  and  to  shew 
the  existence  of  an  actual  deficiency  in  the  estate,  by  way 
of  mitigation  of  damages. 

But  the  appellee,  neither  choosing  to  do  this  by  way  of 
defence  in  the.  aforesaid  action,  nor  to  rely  on  it  in  any  fu- 
ture action  to  be  brought  by  hini  against  the  appellant, 
grounded  on  the  eyent  which  is  now  suggested  to  have 
taken  place,  has  evoked  the  subjef:t  from  the  Court  of  Law 
to  the  Court  pf  Equity,  and  pray3  the  latter  tribimal  to 
ponstrue  and  decide  upon  the  contract. 

A  translation  pf  this  kind  can  only  be  justified  in  the 
fase  before  us,  by  particular  grouncfs  of  equity  existing  on 
the  part  of  the  appellee,  •r  by  reason  of  the  verity  of  that 
.general  and  broad  proposition,  which  is  stated  in  the  com- 
mencement of  the  decree  in  qu^stipp. 

In  examining  into  the  particular  grounds  in  the  case 
before  us,  it  cannot  be  pretended  that  the  appellee  was 
under  any  necessity  of  cotning  into  a  Court  of  £q^ity  for 
relief  against  any  forfeiture  incurred  by  him  in  relation  to 
the  military  lands  contracted  to  b^  .cpnvcyed,^or  the  like ; 
X^u  Because  he  expressly  states  in  his  bill,  ^^  that  when 
**  the  appellant  applied  to  himfpr  a  conveyance  of  the  §ai4 
*'  land  according  to  contract,  he  offered  tP  do  sp,  provided 
*'  the  appellant  would  agree  to  reconvpy,  or  be  otherwise 
^  responsible,  in  case  of  a  deficiency  of  his  claim  on  the 
**  Chichester  esute  ;"  thereby  admitting  his  ability  to  con^ 
vey,  and  requiring,  as  a  condition  thereof,  a  hew  or 
explanatory  stipulation  on  the  part  of  the  appellant ;  2d« 
Because  the  military  lands  aforesaid,  being  holden  by  the 
|ippellant  by  entries  and  surveys  only,  in  most  instancet, 
if  not  all^^and  this  known^g  the  appelknt  at  the  time  of 
jhe  contract,  hcfcould  never  have  expftted  from  the  ap- 
pellee more  than  ^n  impaediate  tr?ms(er  of  his  rigbt?  t^?W-; 
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«a,  or,  at  most,  regdar  deeds  for  them  hereafter^  when  motbmbbi^ 
the   tides  should  be  completed  ;  and,  therefore,  such  a        1806. 
transfer  would  have  been  a  compliance  on  the  part  of  the 
appellee  with  his  stipulation,  and  received  as  such  in  the 
trial  at  law  ;  and,  3d.  Because,  if  there  were  any  of  those 
lands  selected  by  the  appellant,  to  which  the  appellee  has 
not,  and  perhaps  never  can  obtain  a  title,  (as  is  alleged  by 
♦him  to  be  the  case  in  relation  to  two  entries  in  the  name        *  129 
of  Smmuel  Carey  ;  see  his  letter  to  the  appellant,  of  March 
18,  1799,)  this  circumstance,  so  far  from  affording  him  a 
ground  to  come  into  a  Court  of  £quity  for  a  specific  per- 
formance, would,  perhaps,  have   been  a  reason  for  con' 
fining  his  adversary  to  his  action  at  law  for  damages :  for 
it  is  said  in  Cuddee  v.  Rutter^{a)  "  that  the  Court,  in  case  («)  5  Vinery 
"  of  a  contract  for  the  sale  of  land,  which  the  party  has  ^^- .  2d  Hc- 
**  not  at '  the  time  of  the   contract,  will  not  decree  a  spe-  ■^^*^^**'^ 
^'  cific  performance  of  the  agreement  as  to  the  laud,  but 
"  leave  the  buyer  to  recover  his  damages  at  law  for  non- 
"  performance  of  the  agreement." 

With  as  little  reason  can  it  be  said  that  the  appellee 
might  go  into  the  Court  of  Equity  on  the  ground  on  which 
bills  of  quia  timet  are  usually  granted* 

By  his  contract,  he  was  bound  to  convey  the  military- 
lands  immediately,  unclogged  with  any  condition  whatso- 
ever ;  and  the  appellee  trusted  to  the  appellant's  personal 
responsibility  to  make  good  the  deficiency ;  (if  that  event 
was  contemplated  and  provided  for  in  the  contract  i)  but 
the  ground  he  now  takes  in  bis^bill  goes  to  clog  the  trans- 
fer of  the  lands  themselves  with  a  new  condition  of  reim- 
bursement. This  ground  of  complaint  is  moreover  untena- 
ble, because  it  is  as  reasonable  that  the  appellee  should 
rely  on  the  personal  responsibility  of  the  appellant  in  casje 
of  deficiency,  as  that,  in  case  of  excess,  the  appellant  should 
rely  on  that  of  the  appellee  ;  who  had,  from,  the  moment 
of  the  signature  of  the  contract,  the  estate  of  the  appellant 
in  his  hands.  It  appears  from  the  contract  that  both  par- 
ties were  safe  and  responsible  men,  and  whatever  the  true 
construction  of  the  contract  may  be  as  to  the  appellant's 
liability  to  make  reimbursement  in  case  of  deficiency,  there 
is  no  pretence  to  say  that  such  liability  was  attached  to  the 
land  by  way  of  lien*  These  remarks  are  made  in  objection 
to  the  appellee's  coming  into  a  Court  of  £quiq^  on  this 
ground :  at  the  same  time  it  is  readily  admitted  that  if  the 
pause  Were  properly  before  the  Court  of  Equity,  and  ripe 
for  a  fin^l  decision,  by  reaso^i^f  the  English  estate  being 
fully  and'finally  settled  and  ascertained,  immight  be  proper 
\qx  equity^hich  delights  to  do  c^in/it/f re  justice,  to  sett^p 
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voTEMBEfty   the  case  by  making  an  abatement  in  case  of  deficiency  ont 
1806*        of  the  military  lands  themselves,  which  are  contracted  t^ 
be  conveyed. 

I  come  now  to  consider  the  general  and  broad  propositkm 
contained  in  the  commencement  of  the  Chancellor's  de*- 
cree,  I  will  premise  that  I  highly  approve  of  the  jurisdic- 
tion of  Conns  of  £quity  on  the  point  in  question,  as  setded 
*by  successive  and  well-weighed  decisions  ;  so  far  as  it  \% 
auxiliary  to  the  jurisdiction  of  Courts  of  Law  ;  and  so  far  as 
it  goes  to  give  to  parties,  who  wish  it^  the  specific  execu- 
tion of  their  agreements*  But  this  jurisdiction  must  have 
limits  :  it  ought  not  to  ingulph  and  destroy  the  salutary  ju- 
risdiction of  the  common  law.  I  wish  not  to  see  this  small 
and  precious  germ  which,  within  times  not  far  remote,  took 
root,  and  was  with  difficulty  nourished  as  a  wholesome  and 
goodly  plant,  yielding  its  friendly  aid  to  the  soil  on  which 
it  grew ;  now  outstrip  its  proper  size,  outrage  its  own  na- 
ture, and  like  the  far-famed  Upas  tree^  by  its  deleterious 
cflluvia  administer  death  and  desolation  to  all  around  it.  I 
wish  not  to  yield  up  every  thing  to  that  encroaching  juris- 
diction, which  knows  not  the  inestimable  trial  by  jury,  and 
is  blind  to  the  incalculable  superiorin^  of  viva  voce  testimo- 
ny. If  there  is  any  advantage  arismg  from  the  union  in 
this  Court,  of  the  common  law  and  chancery  jurisdictions^ 
it  is  not  the  least  that  such  union  affords  a  check  against 
the  proneness  of  all  men  in  all  situations  to  advance  and 
extend  the  sphere  of  their  OMm  authority.  Under  this  or^* 
ganization,  this  Court,  taking  side  with  neither  of  the  rival 
jurisdictions  is  free  to  restrain  them  both  within  their  pro- 
per limits. 

The  broad  proposition  now  in  question  is  diis,  that  \m 
ease  of  a  specific  agreement,  although  the  party  grieved 
may  have  elected  to  proceed  at  law  for  damages  arising 
from  a  breach  thereof,  vet,  as  he  might  have  resorted  to 
equity  for  a  specific  perA)rmance,  and  as  in  equity  reme- 
dies ought  to  be  reciprocal,  the  aggrieving  party  may  com- 
pel his  adversary  to  abandon  his  common  law  remedy  and 
hold  him  down  to  a  remedy  for  specific  performance. 

Whether  this  proposition,  if  true  in  the  extent  here  con« 
tended  for,  does  not  go  to  the  utter  annihilation  of  the  com- 
mon law  jurisdiction  in  such  cases,  and  make  a  most  im- 
portant innovation  in  our  system  of  jurisprudence,  I  will 
briefly  inquire  ? 

In  the  excellent  treatise  of  equity,  upon  which  Foo-- 
Uanque  has  annotated,  we  are  told,  vol.  1.  p.  27*  diat  for- 
merly the  law  of  England  was  very  defective  in  not  provH 
liin^  for  a  specific  perfarnnmce  oj  Sj^eements  ^-!-*^  i>Vt .  ,i^ 
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^  proving  a  grekt  hardship  in  particular  cases  to  be  left  hotimb»»p 
•*  only  to  the  uncertain  reparation  by  damages,  which  the        ^^^' 
^  ptrtonal  estate  perhaps  may  not  be  able  to  satisfy.  Courts 
**  of  Equity  therefore,  where  there  was  a  sufficient  conside* 
•*  ration;  did,  in  aid  of  the  common  law^  compel  a  specific 
^  performance.*'    Nothing  is  more  clear  than  that  this  pro-  . 

Tision  was  introduced  \n  favour  of  the  person  aggrieved  by 
the  breach  of  the  ^agreement ;  as  is  manifest  from  what  is  *  13.L 
said  about  the  failure  of  the  personal  estate,  &c. ;  nor  than 
that  this  provision  was  (as  it  is  expressed)  in  aid  and  noK 
in  exclusion  of  the  jurisdiction  of  the  common  law :— Yet 
we  are  told,  ib.  p.  al.  that  ^  the  common  lawyers  continue 
^  ally  poured  out  their  complaints  against  this  encroach- 
^^  ment,  as  they  imagined  it,  on  the  ancient  municipal 
^  laws.''  Loud  indeed  would  their  complaints  have  been, 
i£^  instead  of  the  just  and  reasonable  pretension  then  ad- 
vanced and  now  sanctioned  by  the  concurrence  of  age8« 
this  gigantic  innovation  had  then  been  meditated* 

I  take  it  therefore  to  be  a  well  established  principle,  that 
after  a  breach,  a  plaintiiF  may  elect  to  proceed  at  law  for  re- 
paration in  damages,  and  that  he  cannot  thereafter  be  com- 
pelled to  go  for  the  thing  in  specie  unless  he  wants  it^d)  or  (a)  1  Jqaft. 
unless  some  particular  grounds  of  equity  exist,  on  behalf  29. 139. 
of  the  party  breaking  the  contract,  excusing  and  relieving  ca^^%^^ 
against  such  breach,  and  shewing  that,  according  to  the  diet*  per* 
priaciples  of  equity,  the  contract  ou^it,  nevertheless,  to  be  Lord  Chsiu 
performed  in  specie.  .    *?"°^J,"^ 

It  was  argued,  but  ought  not  seriously  to  have  been  al-  JS^f*^' 
ieged,  by  the  appellee's  counsel,  that  the  sustaining  the  ac- 
tion at  law  injuriously  converted  the  appellant's  claim  from 
land  into  money.  The  answer  is,  1st.  That  this  objection  is 
as  broad  and  untenable  as  the  general  propositions  just  ex* 
anained ;  and,  Sdly.That  it  results  from  the.  principles  of  law 
and  the  contract  of  the  parties,  that,  in  case  of  breach  there*' 
of,  tlie  appellee  has  promised  to  pay  to  the  appellant  a» 
aiuch  fnoney  as  should  be  assessed  by  a  Jury,  for  reparation 
of  the  injury :  his  original  contract,  followed  up  by  a  breach 
thereof,  completely  estops  him  from  making  the  objection* 
It  may  truly  be  said  that,  in  contracts  for  so  fluctuating  % 
species  of  property  (in  point  of  value)  as  those  military 
lands  were,  time  and  punctuality  are  all  imporunt  to  the 
buyer ;  and  tluit  the  default  ot  the  seller  in  not  making  i^ 
due  transfer  at  the  time,  when  the  agreed  price  might  have 
been  procured  therefor  in  the  market,  shall  not  prejudice 
the  buyer  in  the  event,  which  is  alleged  to  have  taken  place^ 
of  an  enormous  depreciation  in  the  value  of  military  .lands^ 
4f  a  lossJs  thereby  sustained  by  the  appellee  in  the  present 
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instance,  it  is  a  loss  without  an  injury,  and  arose  from  his 
own  act  in  not  performing  his  agreement  by  transferring 
the  lands,  but,  instead  thereof,  keeping  them  in  his  own 
hands  and  at  his  own  risk* 

As  to  the  objection,  going  to  the  uncertainty  of  a  repara- 
tion ^in  damages,  it  applies  equally ^  at  least,  in  all  other  cases 
*  132  ^^^  ^^^^  '^^^  overrule  the  general  doctrine  of  the  law  giving 
the  action.  In  the  case  before  us,  that  objection  has  little 
weight,  for  the  parties  have  agreed  on  the  price  of  the  lands 
in  question :  and,  indeed,  in  all  cases,  capricious  or  inju- 
rious assessments  of  damages  by  Juries  arc  controulable  by 
the  superintending  power  .of  tiie  Courts^  The  objection 
therefore  ought  to  be  wholly  disregarded  in  the  case  be- 
fore us. 

Such  are  the  grounds  of  my  opinion  in  the  present  case. 

Not  believing  that  the  appellee  was  competent  to  come 
into  a  Court  of  Equity,  when  he  exhibited  his  bill  for  an  in- 
junction, or  that  such  Court  ought  to  have  taken  cogni- 
zance of  his  case,  (the  Court  of  Law  being  the  proper  tribu- 
nal to  construe  the  contract,  and  determine  the  action  pend- 
ing before  it,)  I  have  deemed  it  premature  and  unnecessary 
to  enter  at  all  into  the  merits  of  the  contested  question 
arising  out  of  the  contract.  I  have  only  incidentally  examin- 
ed that  contract,  in  connexion  with  other  circumstances, 
to  enable  nie  to  determine  whether  the  appellee  ought  to 
have  obtained  foot-hold,  and  received  countenance  in  the 
Court  of  Equity.  On  a  full  consideration  of  the  case,  I 
think  that  he  oueht  not ;  but  that  his  application  for  an  in- 
junction should  nave  been  rejected,  and  his  bill  dismissed  ; 
which  (reversing  all  the  subsequent  proceedings  in  Chan- 
cery) ought  now  to  be  the  judgment  of  this  Court. 

Judge  Carrington.  I  am  of  opinion  that  the  injunc- 
tion obtained  by  Colston  was  premature^  the  value  of  the 
English  estate  being  not  yet  finally  ascertained.  It  ought 
therefore  to  be  dissolved,  but  without  prejudice  to  any  suit 
which  he  may  hereafter  bring  to  be  compensated  for  the  de^ 
iiciency,  when  the  amount  thereof  shall  have  been  ascer- 
tained. 

Judge  Lyons.  Neither  a  Court  of  Equity  nor  of  Law 
jS^^J"^'  can  vary  men's  wills  or  agreements.(a^)  Courts  should 
endeavour  to  understand  them  truly,  but  not  to  extend  or 
abridge  them.  They  may  construe  equitably  when  words 
admit  of  doubt,  but  cannot  controul  a  lawful  stipulation  or 
contract,  nor  relieve  against  stated  damages. 


Digitized  by 


Google 


In  the  Slst  Tear  of  the  OmmonwealUu  liji 

W)iat  was  the  contract  m  diis  case  f  That  Colston  voTCMssm^ 
sboukl  pay  Long  twenty  thou8an4  dollars  upon  the  execu-  1806. 
tion  of  a  convej^nce  for  transferring  to  the  former  all  the 
right  of  the  ktter  and  of  his  wife,  to  what  was  called  the 
Chichester  estate,  in  England  ;  that  he  should  pay  in  cash 
five  thousand  dolUrai  and  the  balance  in  military  lands  ;  > 
and,  as  the  value  oif  the  Chichester  estate  was  not  as- 
obtained,  but  supposed  to  exceed  twenty  thousand  dol- 
lars, Colston  ^was  to  execute  a  bond  to  pay,  at  the  rate  of  *  133 
currency  for  sterling,  for  its  excess  above  that  sum.  Was 
not  this  contract  lawful  and  sufficiendy  certain  i  The  bond 
given  for  excess  recites  the  agreement,  and  explains  its 
meaning  to  be,  that,  for  the  entire  value  of  the  estate  or 
stock,  Colston  was  only  to  give  currency  for  sterling.  Its  • 
condition  was,  that  Colston  should  pay  for  whatever  might 
eventuall}'  be  obtained  over  and  above  twenty  thousand 
<b>Uars.  Long  and  wife  conveyed  the  English  estate,  and 
demanded  performance  of  the  agreement  by  Colston^  who 
refused  to  convey  the  military  lands,  unless  Long  would 
promise  to  reconvey  in  proportion  to  what  the  English 
estate,  when  its  value  was  ascertained,  should  fall  short  of 
six  thousand  pounds  sterling,  which  Long  refused  to  do, 
as  that  was  no  part  of  his  contract :  upon  which  LoTig 
brought  an  action  of  covenant  at  law  for  the  breach  of  the 
agreement,  and  Colston  brought  a  suit  in  Chancery  to 
enjoin  him  from  proceeding  upon  it. 

An  injunction  was  granted  and  made  perpetual.  Tho 
question  is,  whether  Colston^  according  to  his  agreement* 
eught  not  to  have  paid  the  twenty  thousand  dollars,  imme-* 
diately  on  Long*s  making  him  the  deed,  and  whether  he 
had  a  right  to  any  aid  or  relief  in  equity,  until  the  value  of 
the  English  estate  was  finally  ascertained  ? 

Long  did  not  agree  to  wait  for  that ;  but  was  to  receive 
the  twenty  thousand  dollars  immediately,  and  says  he  was 
not  to  refund  any  part  of  it,  in  case  of  deficiency.  But 
that  is  not  the  present  question  ;  for  that  can  be  decided 
only  when  the  value  of  the  English  estate  shall  be  finally 
ascertained  in  England. 

I  think  Long  had  a  ri^t  to  the  twenty  thousand  dol- 
lars, immediately  on  executing  the  deed  to  Colston^  and 
was  not  obliged  to  enter  into  a  new  contract  for  refunding, 
in  case  of  deficiency  ;  that  he  had  a  right  to  sue  at  law  for 
the  breach  of  the  original  contract ;  and  that  Colston  was 
premature  with  his  bill,  before  the  value  of  the  English 
caute  wa»  finally  ascertained,  according  to  the  agree* 
ment* 
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«QvsMsmB,       I  am,  therefore,  of  opmion,  that  the  injunction  should 
1806.        be  dissolved,  and  the  bill  dismissed,  without  prejudice  to 
any  other  suit  he  may  bring  in  equity,  after  the  value  of 
the  English  estate  shall  be  finally  ascertained. 

The  decree  of  the  Court  was,  that  the  injunction  should 
be  dissolved,  and  the  bill  dismissed,  without  prejudice. 

♦  134 
Fridi^^  *Hudgins  agahist  Wrights. 

Kovember  7. 

Where  toAi'/e  TfJE  appellees,  in  this  case,  which  was  an  appeal  from 
peraons,  or  the  High  Court  of  Chancery,  were  permitted  to  sue-^ 
native  ifm«r/.  forma  pauperis.  The  appellant,  being  about  to  send  them 
or*  tl^ir 'de-  ^^^  ^*  ^^^  Sute,  a  writ  of  ne  exeat  was  obtained  from  the 
scendants  in  Chancellor,  on  the  ground  that  they  were  entitled  to  free- 
the  maternal  dom. — In  their  bill,  they  asserted  this  right  as  having  been 
claimed^  as  ^^^^^^^^^^^i  ^^  ^^^  maternal  line,  from  a  free  Indian  w^f- 
•laves,  the  ^^^ '  hut  their  genealogy  was  very  imperfectly  stated. 
<mu9  probandi  The  time  of  the  birth  of  the  youngest  was  established  by 
lies  ^on  the  ^he  testimony  ;  and  the  characteristic  features,  the  com- 
btitTt^  oth-  plexion,  the  hair  and  eyes,  were  proven  to  have  been  the 
erwise  with  same  with  those  of  whites.  Their  genealogy  was  traced 
rcspecttona-  back  by  the  evidence  taken  in  the  cause,  (though  different 
tjid  tK^r^de-  ^^^^  ^^^  mentioned  in  the  bill,)  through  female  ancestors, 
scendants,  '  ^^  an  old  Indian  called  Butterwood  Nan.  One  of  the  wit- 
vrho  have  nesses  who  had  seen  her,  describes  her  as  an  old  Indicm. 
rt^^^lTw*'*  Others  prove,  that  her  daughter  Hannah  had  long  black 
slaves.^  **  ^^*''*  ^^*  ^f  ^^^  right  Indian  copper  colour,  and  was  ge- 
nerally called  an  Indian  by  the  neighbours,  who  said  she 

It  items  that  might  recover  her  freedom,  if  she  would  sue  for  it ;  and 
fio  native  A' 

merican    In-   — — ^ . 

dian  could  be 

made  a  slave  (1)  See  the  case  of  Palias,  Bridget^  and  others  v.  Hill  and  others, 
under  the  reported  in  Uie  second  voliime,  in  which  it  has  been  decided,  on  tlio 
-laws  of  Fir-  authority  of  MS.  acts  of  Assembly  in  ilie  Monticello  library,  and  i« 
ginia,  since  possession  of  one  of  the  reportei*s,  (JVllliam  W.  Nrning^)  that  no  na- 
the  year  tive  ^9n«ric<m /lu^'on  brought  into  ri>j^ta,.sihce  1^1,  could,  under 
1691.(1)  any  circumstances,  be  lawfully  made  a  slave. 

In  suits  for  freedom,  a  variance  between  the  evidence  and  the  case  stated  by  the 
plaintiff,  will  not  be  regarded  by  the  Court :  but  Uic  decision  will  be  according  to 
the  rights  of  the  parties,  and  the  case  made  out  by  the  evidence  at  the  trial 

If  ^/emalt  antestof  of  a  person  asserting  a  right  to  freedom,  is  proved  to  have 
been  an  Indian^  it  seems  incumbent  on  those  who  claim  such  person  as  a  slave,  to 
shew  that  such  ancestor,  or  some  female  from  whom  she  debcended,  was  brouglir 
into  Virginia  between  the  years  1579  and  1691,  and  under  circumstances  which,  ac- 
cording to  the  laws  then  in  force,  created  a  right  to  hold  her  in  slavery. 


Digitized  by  VjOOQIC 


MWT" 


Int/ieSUt  Year  of  the  Commonwealth.  134 

iiR  those  witnesses  deposed  that  they  had  often  seen  In-  vovEMiife«» 
iRans.     Another  witness,  {Robert  Temple^  whose  depc>        1^06. 
shion  was  taken  on  the  part  of  the  appellant,  proves  that    ^tT^T*^ 
the  father  of  Butterwood  Nan  was  said  to  have  been  an        *»^*>» 
Lidtan^  but  he  is  silent  as  to  her  mother*  Wrightp. 

<  ill  i> 
On  the  hearing,  the  late  Chancellor,  perceiving  from 
his  own  view,  that  the  youngest  of  the  appellees  was  per*- 
fecdy  white,  and  that  there  were  gradual  shades  of  dif- 
ference ia  colour  between  the  grand-mother,  mother,  and 
grand-daughter,  (all  of  whom  were  before  the  Court,)  and 
considering  the  evidence  in  the  cause,  determined  that  the 
appellees  were  entitled  to  their  Ireedom  j  and,  moreover, 
on  the  ground  that  freedom  is  the  birth-right  of  every 
human  being,  which  sentiment  is  strongly  inculcated  by 
the  first  article  of  our  **  political  catechism,'*  the  bill  of 
rights — ^he  laid  it  down  as  a  general  position,  that  whenever 
one  person  claims  to  hold  another  in  slavery^  the  pnuspra-' 
tamB  lies  on  the  claimants 

Randolph^  for  the  appellant.  The  ground  on  which  the 
appellees  claim  their  freedom,  is,  that  they  are  lineally 
dt^nded  from  a  free  Indian  woman.  On  the  other  side, 
it  is  contended,  that  they  are  descended  from  a  negro  wo- 
man by  an  Indian.  Although  the  circumstance  of  their 
htmgTohite  operated  on  the  mind  of  the  Chancellor,  who 
decreed  their  freedom ;  yet  as  the  whole  of  the  testimony 
proved  ^diem  to  have  been  descended  from  a  slave,  the  ^  X35 
presumption  on  which  that  decree  wtas  founded  must  fail. 

Whether  they  are  white  or  not,  cannot  appear*  to  this 
Court yrom  the  record.  They  have  asserted  their  right  to 
freedom  on  very  diflferent  grounds  ;  and  have  not,  in  their 
evidence,  made  out  the  genealogy  stated  in  their  bill. 

If  they  could  derive  their  ckscent  from  Indians  in  tin: 
maternal  line,  still  it  will  be  found,  from  the  evidence,  that 
their  female  ancestor  was  brought  into  this  country  be- 
tween the  years  1679  and  1705,  and  under  the  laws  then 
in  £Drce,  might  have  been  a  slave. 

Judge  Tucker.  Is  not  that  a  mistake  f  The  act  of 
1705,  in  the  clause  which  respects  a  free  trade  with  ail  In- 
iSans  whatsoever,  is  a  literal  transcript  from  an  act  of  1691 ; 
the  title  of  which  is  preserved  in  the  edition  of  1733.(l) 


{))  See  J*udk€r's  Bladtitone,  yoL  1.  pfttt  2.  note  to  Appendix,  p.  47. 
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Si^fme  Court  qf  ^/yWfli&. 

Randolph.  Id  nil  the  €«£»€«  decided  by  thb  Court  dn 
the  present  question,  the  act  of  1705  bjis  been  considered 
as  restricting  the  right  of  making  slaves  of  InSana  :  and 
tl^9c  case3  are  authority  with  me* 

George  K.  Taylor^  for  the  appellees.  This  is  not  a  com- 
mon case  of  mere  blacis  suing  for  dieir  freedom ;  l>ut  of 
persons  perfectly  white*  The  peculiar  circtima^nees  undef 
vhich  the  bill  was  drawn,  will  readilv  account  for  any  in- 
accuracies which  may  appear  in  stating  t^he  genealogy  of 
the  appellees.  But  would  it  have  been  prudent,  or  even 
necessary,  to  delay  the  cause,  by  an  amended  bill? 

He  then  look  a  circumstantisd  view  of  the  evidence,  and 
inferredi  that  it  clearly  proved  the  appellees  to  have  de- 
scended from  an  Indian  stock ;  all  the  witnesses  deposed  to 
the  fact  that  the  female  ancestor  under  whom  they  claimed 
was  "  of  the  right  Indian  copper  colour,"  with  long  black 
hair ;  that  she  was  called  an  Indian  in  her  master's  family, 
and  by  the  neighbours  generally,  who  $aid  she  mi^t  get 
her  freedom,  if  she  would  sue  for  it;  and  many  of  them 
had  ojien  seen  Indiana.  What  more  than  strong  charac- 
teristic features  would  be  required,  to  prove  a  person 
white  ? 

If,  in  Jact^  the  appellees  are  descended  from  Indians^  it 
is  incumbent  on  the  appellant  to  prove  that  they  are  slaves  ; 
the  appellees  are  not  bound  to  prove  the  contrary* 

From  the  beginning  of  the  world  till  the  year  1679,  all 
Indians  were,  in  fact  as  well  as  rights  fre^  persons*  In 
that  year  an  act  passed  declaring  Indian  prisoners  taken  in 
war  to  be  slaves :  and  in  1682,  axM>ther,  that  Vidians  sold 
to  us  %y  neighbouring  /72^2^/7«  and  others  trading  with  lis 
should  be  slaves*  These  acts  remained  in  force  (till  1691, 
as  supposed  by  one  of  the  Judges,  or  at  farthest)  till  1705, 
when  it  has  been  decided  they  were  repealed* 

As  all  Indians  were  free,  except  those  brought  into  this 
(^ouBtry  within  the  periods  and  imder  the  circumstances 
just  mentioned,  the  appellant  must  bring  the  appellees 
within  those  exceptions^  to  be  entitled  to  their  services  as 
slaves* — Not  a  case  can  be  shewn  from  the  books,  where  a 
person  claiming  under  an  exception  must  not  bring  himself 
within  it.  This  is  the  law  with  fespect  to  the  act  of  limt* 
tations,  and  many  others^ 

Having  proved  the  descmt  of  the  aiq)dleea.  to  hate  bee9 
from  Indians^  as  he  conceived,  he  then  undertook  to 
prove,  from  the  course  of  nature,  and  the  early  periods  at 
which  Indiansy  unrestrained  by  a  sense  of  modesty^  pro- 
pagate their  species,  that  the  appellees,  by  ascent^  tpvil^ 
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trace  their  genealogy  back  tahicBaTts,  who  must  hare  been  »«v£MB«ia 
tnroitgbt  into  this  country  since  the  year  1705»  ^^^ 


Randolph^  in  replj%     The  drcmostance  of  the  appellees*  ^^ 

being  -white^  has  been  mentioned,  more  to  excite  the  feel*     Wr^hts* 
ings  of  the  Court  as  tmu^  than  to  address  them  as  Judges.        n 

in  deciding  upon' the- rights  oi  property^  those  rules 
which  have  been  established  are  not  to  be  departed  from, 
because  freedam  is  in  question*  The  allegata  et  probata 
ought  surely  to  be  attended  to ;  as  the  appellant  has  not 
had  an  opportuni^  of  answering  the  pedigree  stated  in  the 
bill.  But  if  he  were  compelled  to  go  into  evidence,  with* 
out  regard  to  the  allegations  of  the  bill,  he  was  prepared 
to  shew  that  the  weight  of  it  was  with  the  appellant. 

He  then  endeavoured  to  shew,  from  the  testimony,  that 
the  original  Indiism  stock  from  which  the  appellees  descend* 
ed,  was  derived  from  the  paternal  line.  They  are  bound 
to  proeve  that  they  are  descended  from  a  free  Indian  wo- 
man. It  has  been  uniformly  decided  in  this  Court,  that 
the  maternal  line  must  be  established  before  the  onwt  pro^ 
htttuB  is  thrown  on  the  other  side* 

Curia  advisare  wit. 

Tuesday^  November  11*  The  Judges  delivered  their 
opinions. 

Judge  Tucker.  In  this  case,  the  paupers  claim  their 
freedom  as  being  descended  from  Indians  entitled  to  their 
freedom.  They  have  set  forth  their  pedigree  in  the  bill^ 
which  the  evidence  proves  to  be  fallacious.  But  as  there 
is  no  Herald^s  OJiee  in  this  country,  nor  even  a  Register 
o£  births  iot  any  but  white  persons,  and  ^o^. Registers 
are  either  all  lost,  or  of  all  records  probably  the  most  inv* 
perfect,  *our  Legisls^axre,  even  in  a  writ  of  prmnpe  quod  *  137 
reddatt  has  very  justly  dispensed  with  the  old  common 
law  precbion  required  in  a  writ  of  r^ht^  and  the  reason 
for  dispensing  with  it  rn  the  present  ease,  is  a  thousand 
dmes  stronger.  In  a  claim  lor  freedom,  like  a  chum  for 
money  had  and  received,  the  plaintiff  may  well  be  per-> 
mitted  to  make  out  his  case  on  the  trial  according  to  the 
evidence. 

What  then  is  the  evidence  in  this  case  ?  Unequivocal 
{>roof  adduced  perhaps  by  the  defendant,  that  the  plaintiffs 
are  in  the  maternal  line  descended  from  Butterwood  Nan^ 
Mk  old  Indian  woman  ;«-^iat  she  was  GO  years  old,  or  up* 
w«nb,  in  the  year  ITSS  s*-**that  it  was  always  understood,  ai 
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(a)  1  Wath, 
12J.  yenkint 
V.  Tom.  Ibid. 
239.  Cdleman 
y.  D/c/f  and 


Soipreme  Court  of  Appiais* 

the  witness  Robert  Temple  says,  that  her  father  tuaa  an  ^in 
diaUy  though  he  cautiously  avoids  saying  he  knew,  or  ever 
heard,  who,  or  what,  her  mother  WSis.  The  other  witness 
Martf  WUkinsoriy  the  only  one  except  Robert  Tempk  who* 
had  ever  seen  her,  describes  her  as  an  old  Indian  :  and  her 
testimony  is  strengthened  by  that  of  the  other  witnesses, 
who  depose  that  her  daughter  Hannah  had  long  black  hair, 
was  of  a  copper  complexion,  and  generally  called  an  Indian 
among  the  neighbours ;— *a  circumstance  which  could  not 
well  have  happened,  if  her  mother  had  not  had  an  equals 
or  perhaps  a  larger  portion  of  Indian  blood  in  her  veins. 
As  the  rule  partus  seauitur  ventrem  obtains  in  this  country, 
the  deposition  of  Robert  Temple  as  to  who  was  reputed  to 
be  the  father  of  Butterwood  Nan,  without  noticing  her 
mother^  is  totally  irrelevant  to  the  cause.  It  could  not 
serve  the. complainant,  a  fortiori  it  shall  not  prejudice  her. 
It  was,  perhaps,  intended  as  a  sort  of  negative  pregnant. 
But  it  has  not  even  the  tithe  of  that  importance  in  my  es* 
timation. 

In  aid  of  the  other  evidence,  the  Chancellor  decided  upon 
his  own  view.  This,  with  the  principles  laid  down  in  the 
decree,  has  been  loudly  complained  of. 

As  a  preliminary  to  my  opinion  upon  this  subject,  I  shall 
make  a  few  observations  upon  the  laws  of  our  country,  as 
connected  with  natural  history* 

From  the  first  settlement  ot  the  colony  of  Virginia  to  the 
year  1778,  (0c^  Sess.)  all  negroes^  Moors^  and  mulattoes^ 
except  Turks  and  Moors  in  amity  with  Great  Britain^ 
brought  into  this  country  by  Sea,  or  by  land,  were  slaves. 
And  by  the  uniform  declarations  of  our  laws,  the  descend- 
ants of  the  females  remain  slaves,  to  this  day,  unless  they 
can  prove  a  right  to  freedom,  by  actual  emancipation,  or 
by  descent  in  the  maternal  line  from  an  emancipated  fe- 
male. 

By  the  adjudication  of  the  General  Court,  in  the  case  of 
Hannah  and  others  against  Davis^  April  term,  1777,  all 
*  American  Indians  brought  into  this  country  since  the 
year  1705,  and  their  descendants  in  the  maternal  line,  are 
free.  Similar  judgments  have  been  rendered  in  this 
court.(fl)  But  I  carry  the  period  further  back,  viz.  tothe 
16th  day  of  April,  1691,  the  commencement  of  a  session  of 
the  General  Assembly  at  which  an  act  passed,  .entituled 
**  An  Act  for  a  free  trade  with  IndianSy^  the  title  <rf  which 
(chap.  9.)  will  be  found  in  the  edition  of  1733,  p.  94  x 
And  the  enacting  clause  of  which,  I  have  reason  to  believe, 
is  in  the  very  words  of  the  act  of  1705,  upon  which  this 
Court  have  pronounced  judgment  ix^A^  cases  referred  to> 
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I  ^iU  here  mention  those  reasons*  On  the  trial  of  a  stmi* 
lar  question  on  the  Eastern  shore,  two  copies  of  Purvises 
edition  of  the  laws  of  Virginia^  were  produced.  At  the 
end  of  both  was  added  a  manuscript  transcript  of  all  the 
actsof  Assembly  subsequently  passed  for  a  series  of  years  ; 
the  titles,  number  of  chapters,  &c.  perfectly  agreeing  with 
the  tides,  number  aqd  order  in  which  they  are  printed  in 
the  edition  of  1733.  In  one  of  these  copies,  (both  evident- 
ly of  ancient  date,  and  as  I  think  both  attested  by  the  se- 
cretary  of  the  coiony^)(i)  I  found  the  enacting  clause  in  the 
tame  precise  words,  as  they  stand  in  the  act  of  1705.(2)  In 
the  other  copy,  the  leaf  on  which  the  act  must  have  been 
transcribed,  was  with  one,  or  at  most  two  others,  evident^ 
ly  torn  out :  probably  with  a  view  to  hide  the  act  from  the 
scrutinizing  eye  of  a  Court.  I  think  it  highly  probable, 
that  at  that  period,  the  County  Courts  were  furnished  with 
the  laws  of  the  colony  in  this  mode  ;  there  being  at  that 
time  no  printing  presses  in  Virginia^  Purvis's  collection 
being  printed  in  England.  I  have  myself  a  mutilated  copy 
of  the  same  character  and  description  ;  but  those  in  whose 
possession  it  had  been,  had  torn  out  almost  a  hundred 
pages  at  the  beginning,  and  so  many  at  the  end  as  not  t^ 
leave  the  act  in  question,  before  I  became  possessed  of  it. 
These  are  my  reasons  for  referring  the  commencement 
of  the  law  in  question  to  so  remote  a  period ;  for  the  acts 
of  1705,  were  like  those  of  1792,  a  digest  of  the  former 
laws  of  the  colony,  rather  than  a  new  ♦code. — By  an  act 
passed  in  the  year  1679,  it  was,  for  the  better  encouragement 
ofsokSerSy  declared  that  what  Indian  prisoners  should  be 
taken  in  a  war  in  which  the  colony  was  then  engaged  should 
be  free  purchase  to  the  soldier  taking  them.  In  1682,  it 
was  declared  that  all  servants  brought  into  this  country,  by 
sea  or  land,  not  being  christians^  whether  negroes.  Moors, 
mulattoes,  or  Indians,  except  Turks  and  Moors  in  amity 
with  Great  Britain  ;  and  all  Indians  which  should  thereaf- 
ter be  sold  by  neighbouring  Indians,  or  any  others  trafficking 
with  us,  as  slaves,  should  be  slaves  to  all  intents  and  pur- 
poses*    The  General  Court  held,    (and  I  presume  this 

(1)  The  attettation  of  these  ftcts  was  stated  from  tnemory.  Since  de* 
Fiveringr  the  above  opinion,  I  have  seen  another  copy  of  l^urvU**  collec- 
tion of  the  LsLVfs,  to  which  is  subjoined  a  continuation  of  the  acts  of  As- 
sembly, m  mantucript,  for  two  succeeding  sessions,  but  not  as  far  down 
as  the  act  of  1691.  The  acts  of  each  of  those  sessions  are  attested  by 
the  Clerk  of  the  Attemhlyj  which  may  probably  be  the  oase  with  those 
to  which  I  have  befo^  alluded. 

(2)  See  a  note  to  the  case  of  Pmllas^  Bridget  and  others  rl  Hill  arJ 
kkert,  in  vol.  2.  where  an  account  of  the  discovery  of  the  severnl  MS. 
acta  of  AmewMy  on  xkM  subject,  is  ^ven. 
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CoQtt,  consisting  nearly  of  the  same  judges,  have  done  tbe 
same,)  that  the  passing  the  act  authorising  a  free  and  open 
trade  for  all  persons,  at  all  times,  and  at  all  places,  with  all 
Indians  whatsoever,  did  repeal  the  acts  of  1679  and  1683. 
I  concur  most  heartily  in  that  opinion  ;  referring  the  com* 
mencement  of  that  act  to  1691  instead  of  1705,  for  therrea* 
sons  mentioned.  Consequently  I  draw  this  conckisioai, 
that  all  American  Indians  are  prima  facie  f  ree  :  and  that 
where  the  fact  of  their  nativity  and  descent,  in  a  maternal 
.  line,  is  satisfactorily  established,  the  burthen  of  proof 
thereafter  lies  upon  die  party  claiming  to  hc^d  them  as 
daves.  To  effect  which,  according  to  my  opinion,  he 
must  prove  the  progenitrix  of  the  party  claiming  to  be  free, 
to  have  been  brought  into  Tirginiay  and  made  a  slave  be* 
tween  the  passage  of  the  act  of  1679,  and  its  repeal  in  1691  • 

All  white  persons  are  and  ever  have  been  free  in  this 
country.  If  one  evidently  tohite^  be  notwithstanding  claim- 
ed as  a  slave,  the  proof  lies  on  the  party  claiming  to  make 
the  other  his  slave. 

Though  I  profess  not  an  intimate  acquaintance  with  the 
natural  history  of  the  human  species,  I  shall  add  a  few- 
words  on  the  subject  as  connected  with  the  preceding  laws* 

Nature  has  stampt  upon  the  African  and  his  descendanta 
two  characteristic  marks,  besides  the  difference  of  com- 
]dexion,  which  often  remain  visible  long  after  the  charac-^ 
teristic  distinction  of  colour  either  disappears  or  becomes 
doubtful ;  a  flat  nose  and  woolly  head  of  hair.  The  latter  of 
lliese  characteristics  disappears  the.  last  of  all :  and  so 
strong  an  ingredient  in  the  African  constitution  is  this  lat- 
ter character,  that  it  predominates  uniformly  where  the. 
party  is  in  equal  degree  descended  &*om  parents  of  differ- 
ent complexions,  whether  white  or  Indians  ;  giving  to  the 
jet  black  lank  hair  of  the  Indian  a  degree  of  flexure,  which 
never  fails  to  betray  that  the  party  distinguished  by  it,  can- 
not trace  his  lineage  purely  from  the  race  of  native  Ameri* 
^140  cans*  Its  operation  ''^is  still  more  powerful  whereHie  mix- 
ture happens  between  persons  descended  equally  from 
European  and  African  parents.  So  pointed  is  this  distinct 
tion  between  the  natives  of  Africa  and  tlie  aborigines  of 
America^  that  a  man  might  as  easily  mistake  the  glossy, 
jetty  cloathing  of  an  American  bear  for  the  wool  of  a  black 
sheep,  as  the  hair  of  an  American  Indian  for  that  of  aa 
African^  or  the  descendant  of  an  African.  Upcm  these  dis- 
tinctions as  connected  with  our  laws,  the  burthen  of  proof 
depends.  Upon  these  distinctions  not  unfrequently  does 
the  evidence  given  upon  trials  of  such  questions  depend  $ 
as  in  the  present  casei  where  the  witnesses  concur  in  assign- 
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ing  to  the  hair  of  Hannahj  the  daughter  of  Buttenvood  novbmbex; 
Uan^  the  long)  straight,  black  hair  of  the  native  aborigines        """' 
of  this  country.     That  such  evidence  is  both  admissible  and 
proper,  I  cannot  doubt.     That  it  may  at  sometimes  be  ne- 
cessary for  a  Judge  to  decide  upon  his  own  view,    I  think 
the  following  case  will  evince. 

Suppose  three  persons,    a  black  or  mulatto  man  or  wo- 
man with  a  fiat  nose  and  woolly  head  ;    a  copper- coloured 
person  with  long  jetty  black,  straight  hair  ;  and  one  with  a 
fair  complexion,  brown  hair,  not  woolly  nor  inclining  there- 
to, with  a  prominent  Roman  nose,  were  brought  together 
before  a  Judge  upon  a  writ  of  Habeas  Corpus^  on  the  ground 
of  false  imprisonment  and  detention  in  slavery:    that  the 
only  evidence  which  the  person  detaining  them  in  his  cus- 
tody could  produce  was  an  authenticated  bill  of  sale  from 
another  person,  and  that  the  parties  themselves  were  una- 
ble to  produce  any  evidence  concerning  themselves,  whence 
they  came,  &c.  &c.   How  must  a  Judge  act  in  such  a  case  I 
I  answer  he  must  judge  from  his  own  view.     He  must  dis- 
charge the  white  person  and  the  Indian  out  of  custody, 
taking  surety,  if  the  circumstances  of  the  case  should  ap- 
pear to  authorise  it,  that  they  should  n6t  depart  the  state 
within  a  reasonable  time,  that  the  holder  may  have  an  op- 
portunity of  asserting  and  proving  them  to  be  lineally  de- 
scended in  the  maternal  line  from  a  female  African  slave ; 
and  he  must  redeliver  the  black  ot  mulatto  person,  with 
the  flat  nose  and  woolly  hair  to  the  person  claiming  to  hold 
him  or  her  as  a  slave,    unless  the  black  person  or  mulatto 
could  procure  some  person  to  be  bound  for  him,  to  produce 
proof  of  his  descent,  in  the  maternal  line,  from  ^freefe^ 
male  ancestor. — But  if  no  such  caution  should  be  required 
on  either  side,  but  the  whole  case  be  left  with  the  Judges 
he  must  deliver  the  former  out  of  custody,  and  permit  the 
latter  to  remain  in  slavery,  until  he  could  produce  proofs 
of  his  right  to  freedom.  This  case  shews  my  interpretation 
how  far  the  onus  ^probandi  may  be  shifted  from  one  party  *  141 
to  the  otftr :  and  is,  I  trust,  a  sufficient  comment  upon  the 
case  to  shew  that  I  do  not  concur  with  the  Chancellor  in  his 
reasoning  on  the  operation  of  the  first  clause  of  the  Bill  of 
Ri^ts,  which  was  notoriously  framed  with  a  cautious  eye 
to  diis  subject,  and  was  meant  to  embrace  the  case  of  free 
dtiBens,  or  aliens  only ;  and  not  by  a  side  wind  to  over« 
Ui»n  the  rights  of  property,  and  give  freedom  to  those  very 
people  whom  we  have  been  compelled  from  imperious  cir- 
ciUBstances  to  retain,  generally,  in  the  same  state  of  bon« 
dagc  diat  they  were  in  at  the  revolution,  in  which  they  had 
fio  concern^  agency  or  interest.     But  notwithstanding  this 
.   V©L.  I.  u 
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difference  of  opinion  from  the  Chancellor,  I  heartily  coA^ 
cur  with  him  in  pronouncing  the  appellees  absolutely  free  : 
and  am  therefore  of  opinion  that  the  decree  be  affiriued* 

Judge  Roane.  The  distinguishing  characteristics  of  the 
different  species  of  the  human  race  are  so  visibly  marked, 
that  those  species  may  be  readily  discriminated  from  each 
other  by  mere  inspection  only.  This,  at  least,  is  emphati- 
cally true  in  relation  to  the  negroes,  to  the  Indians  of  North 
America^  and  the  European  white  people.  When,  however, 
these  races  become  intermingled,  it  is  difficult,  if  not  im- 
possible, to  say  from  inspection  only,  which  race  predomi- 
nates in  the  offspring,  and  certainly  impossible  to  determine 
whether  the  descent  from  a  given  race  has  been  through 
the  paternal  of  maternal  line.  In  the  case  of  a  Propositus 
of  unmixed  blood,  therefore,  I  do  not  see  but  that  the  fact 
may  be  as  well  ascertained  by  the  Jury  or  the  Judge,  upon 
view  J  as  by  the  testimony  of  witnesses,  who  themselves 
have  no  other  means  of  information :— *but  where  an  Inter- 
mixture has  taken  place  in  relation  to  the  person  in  question, 
this  criterion  is  not  infallible  ;  and  testimony  must  be  re- 
sorted to  for  the  purpose  of  shewing  throudi  what  line  a 
descent  from  a  given  stock  has  been  deduced  ;  andldso  to 
ascertain,  perhaps,  wh^ither  the  colouring  of  the  complexion 
has  been  derived  from  a  negro  or  an  Indian  ancestor. 

In  the  case  of  a  person  visibly  appearing  to  be  a  negro, 
the  presumption  is,  in  this  country,  that  he  is  a  slave,  and 
it  is  incumbent  on  him  to  make  out  his  right  to  freedom  i 
but  in  the  case  of  a  person  visibly  appearing  to  be  a  white 
man,  or  an  Indian^  the  presumption  is  that  he  is  free,  and 
it  is  necessary  for  his  adversary  to  shew  that  he  is  a  slave. 
In  the  present  case  it  is  not  and  cannot  be  denied  that 
the  appellees  have  entirely  the  appearance  of  white  people : 
and  how  does  the  appellant  attempt  to  deprive  them  of  the 
blessing  of  liberty  to  which  all  such  persons  are  entided  ? 
He  ♦brings  no  testimony  to  shew  that  any  ancestor  in  thd 
female  line  was  a  negro  slave  or  even  an  Indian  rightfully 
held  in  slavery.  Length  of  tinrte  shall  not  bar  the  right  to 
freedom  of  those  who,  prima  facie ^  2Xt  free,  and  whose 
poverty  and  oppression,  (to  say  nothing  of  the  rigorous 
principles  of  former  times  on  this  subject,)  has  prevented 
an  attempt  to  assert  their  rights.  But  in  the  case  before 
us,  there  has  been  no  acquiescence.  It  is  proved  that 
John^  (sL  brother  of  Hannah^)  brought  a  suit  to  recover  his 
freedom ;  and  that  Hannah  herself  made  an  almost  con* 
tinual  claim  as  to  her  right  of  freedom,  insomuch  that  she 
was  threatened  to  be  whipped  by  her  master  for  mentioning; 
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Ac  subject.  It  is  also  proved  by  Francis  Temple  (perhaps 
the  brofiier  of  i?o^^r/)  that  the  people  in  the  neighbourhood 
said  **  that  if  she  would  try  for  her  freedom  she  would  get 
**  it.**  This  general  reputation  and  opinion  of  the  neighbour* 
hood  is  certainly  entitled  to  some  credit :  it  goes  to  repel 
the  idea  that  the  given  female  ancestor  of  Hannah  was  a 
lawjtil  slave  ;  it  goes  to  confirm  the  other  strong  testimony 
as  to  HannaKs  appearance  as  an  Indian*  It  is  not  to  be 
believed  but  that  ^^m^  of  the  neighbours  would  have  sworn 
to  that  concerning  which  they  all  agreed  in  opinion  ;  and, 
if  so,  Hannah  might,  on  their  testimony,  have  perhaps  ob* 
tained  her  freedom,  had  those  times  been  as  just  and  libe- 
ral on  the  subject  of  slavery  as  the  present. 

No  testimony  can  be  more  complete  and  conclusive  than 
that  which  exists  in  this  cause  to  shew  that  Hannah  had 
every  appearance  of  an  Indian, 

That  appear anccy  on  the  principle  with  which  I  com-* 
menced,  will  suffice  for  the  claim  of  her  posterity,  unless  it 
is  opposed  by  counter-evidence  shewing  that  some  female 
ancestor  of  her*s  was  a  negro  slave,  or  that  she  or  some  fe- 
male ancestor,  was  lawJuUy  an  Indian  slave.  As  to  the 
first,  there  is  no  kind  of  testimony  going  to  establish  it. 
Robert  Temple  is  not  only  entirely  silent  as  to  the  colour 
and  appearance  of  the  mother  of  Nan^  the  mother  of  Han^ 
nahy  but  also  as  to  that  of  Nan  herself.  The  testimony  of 
this  witness  (to  say  nothing  of  his  probable  interest  in  the 
question)  is  not  satisfactory.  His  memory  seems  only  to 
serve  him  so  far  as  the  interest  of  the  appellant  required. 
if  HannaKs  grandmother  (the  mother  of  iJan)  were  a  ne^ 
groy  it  is  impossible  that  Hannah  should  have  had  that  en- 
tire appearance  of  an  Indian  which  is  proved  by  the  wit- 
nesses.— If  they  tell  the  truth,  therefore,  Hannah^s  grand- 
mother was  not  a  negro  slave.  This  is  more  especially  the 
case,  if  the  father  of  Hannah  were  other  than  an  Indian^ 
and  it  is  not  ^proved  nor  can  be  presumed^  that,  in  this  *  143 
countr}',  at  that  time,  her  father  was  slu  Indian:  in  that 
case,  Hannah  would  have  had  so  little  Indian  blood  in  her 
veins,  as  not  to  justify  the  character  of  her  appearance 
given  by  the  witnesses.  The  mother  and  grandmother  of 
Hannah  must  therefore  be  taken  to  have  been  Indians :  but 
this  will  not  suffice  for  the  appellant  unless  they  (or  one  of 
them)  be  shewn  to  have  been  Indian  slaves. 

This  Court  in  the  case  of  Coleman  v.  Dick  and  Paty(a)  (a)  i  WatL 
was  of  opinion  that,  since  the  year  1705,  no  American  In-  233. 
dian  could  be  reduced  to  a  state  of  slavery :  and  if  the  act 
of  1705  had  been  previously  enacted  in  1691,  as  it  would 
Wem  bjr  the  information  of  the  manuscript  act  given  by  the 


Digitized  by 


Google 


143 


ipOVBMBEIl* 

•      1806. 


Hadgins 
Wrights. 


♦  144 


Supreme  Court  of  Appeals. 

Judge  who  preceded  mc,  the  epoch  on  this  subjpct  woi]^<| 
be  carried  back  to  that'  year ;  which  would  .completely 
overreach  the  date  of  the  birth  of  old  Nan  and  exclude 
every  possibility  of  doubt  on  the  svibject.  But,  even  uh^ 
der  the  act  of  1705,  the  calculations  and  inductions  of  the 
appellees'  counsel  have  entirely  satisfied  me  that  ^fl/i  coidd 
not  have  been  brought  into  this  country  prior  thereto. 
The  Chancellor  was,  and  we  are  now  in  the  place  of  a  Jury : 
we  have  more  power  than  the  Court  had  in  the  case  of 
Coleman  v.  Dick  and  Pat^  who  were  acting  upon  a  special 
verdict ;  and  I  will  not  only  presume  that  Nan  (if  broi^ht 
into  this  country,  which,  however,  is  not  shewn  to  have 
been  the  case)  was  nn, American  Indian^  but  was  brought 
in  posterior  to  the  year  1 7Q5. 

feut  this  is  taking  a  stronger  ground  than  is  necessary  to 
sustain  the  claim  of  the  appellees :  the  appellant  to  prevail 
in  this  cause  must  shew,  on  his  part,  that  Nan^  or  some 
other  female  ancestor  was  brought  into  this  country  at  ^ 
time,  and  under  circumstances^  which  created  a  lawful 
right,  upder  the  then  existing;  laws,  to  hpld  her  and  her 
posterity  in  slavery-. 

As  to  the  variance  in  this  instance  between  the  case  mad^ 
by  the  evidence,  and  that  stated  in  the  bill,  there  is  nothing 
in  it.  The  liberality  admitted  in  suits  for  freedom  by  this 
Court  will  certainly  justify  the  appellees  in  meeting  the  ap-: 
pellant  on  the  ground  he  has  taken,  which  they  contend,^ 
and  will  establish  by  the  judgment  of  this  Court,  will  suf- 
fice to  justify  their  claim  to  freedom. 

I  am  therefore  of  opinion  that  the  appellees,  on  the^Q 
grounds,  are  entitled  to  their  freedom,  and  that  the  decree 
ought  to  be  affirmed. 

Judges  Fleming,  Carrington,  and  Lyokb,  President^ 
concurring,  the  latter  delivered  the  decree  of  the  Court  a« 
follows : 

♦"  This  Court,  not  approving  of  the  Chancellor's  prin- 
^'  ciples  and  reasoning  in  his  decree  made  in  this  cause^ 
^^  except  so  far  as  the  same  relates  to  white  persons  and  Q^- 
*'  tive  American  Indians,  but  entirely  disapproving  thereof^ 
*'  so  far  as  the  same  relates  to  native  Africans  and  their 
^^  descendants,  who  have  been  and  are  now  held  as  slaves 
"  by  the  citizens  of  thi?  state,  and  discovering  no  othc^ 
"  error  in  the  said  decree,  affirms  the  same." 
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THOMAS  WALKER  on  the  28th  of  November,  1777,  The  Com- 

and  3d  of  April,  1778,  paid  into  the  Loan-Office  certain  jnonwealth 

sums  of  money,  ^d  obtained  the  proper  certificates  ;  for  "uu'7'***h ' 

which  the  government  gave  him  a  receipt  on  the  25lhof  nominaTa-  * 

May,  1779,  in  discbarge  of  a  British  debt.     After  the  act  mouatof 

of  1796,  upon  the  subject  of  such  payments,  his  executor  !"°»»«y  P^^ 

applied  for  certificates  for  the  said  sums  and  interest ;  but  ^zTa^^Offce 

the  treasurer  insisted  upon  reducing  them  by  the  scale  of  in  discSu^ 

depreciation  of  May,  1779.    This  was  at  first  objected  to ;  of  BHtiah 

but  as  the  treasurer  persisted,  the  executor  received  cer-  ^^{^^i   ^}^ 

tificates  for  the  amount  according  to  the  scale  -,  expressly  vaiJe  ^mccor- 

declaring,  however,  that  it  should  not  prejudice  his  claim  ding  to  the 

to  the  original  sums  and  interest.     He  afterwards  applied  '^"^  ?^  ^*^- 

to  the  auditor  for  a  wairant  for  the  difference  between  the  P*^^**^*^- 

sum  received  and  that  to  which  he  conceived  himself  en-  The  scale  in 

titled,  but  was  refused  it ;  in  consequence  of  which  he  ap-  such  cases,  it 

pealed  to  the  High  Court  of  Chancery ;  where  it  wa^  de-  to  be  applied 

treed  that  the  auditor  should  issue  warrants  for  the  value  fhe  na^* 

of  the  sums  according  to  the  scale  at  the  times  when  they  ments  ':'  not 

were  paid  into  the  Loan-Office:  from  which  decree  an  ap-  at  the  date  of 

peal  was  taken  to  this  Court.         .  *^f   g'^''*™- 

•  ors    receipt 

M  ^  f    *•        1       ^  1  1        rr.,  for  the  certi- 

AUorney-Geruraly  for  the  CommoQwealth.     The  ques-  ficates  of 

tion  tu  be  decided  by  this  Court  is,  whether  the  scale  of  ^^^^  P*>'- 
depreciation  is  to  be  applied  at  the  time  the  money  was  "™*'*^** 
detontedin  the  Loan  Office,ox  when  it  vi^  paid  in  discharge 
of  the  British  debt,  by  taking  the  governor's  receipt  for  that 
purpose. 

It  will,  indeed,  be  contended  by  the  counsel  on  the  other 
aide,  that  the  debt  ought  not  to  be  scaled  at  all.  This  is  an 
important  question ;  but  it  is  ope  on  which  all  men  seem  to 
have  agreed*  Puring  our  revolutionary  war  the  property 
of  British  subjects,  in  this  state,  was  sequestered,  and  by 
an  act  passed  in  1777,  citizens  of  this  Commonwealth 
owing  money  to  a  subject  of  Great  Britain  were  allowed  to 
pay  it  into  the  Loan-Uffice,  taking  a  certificate  in  the  name 
of  the  ^creditor,  with  an  endorsement  of  the  commissioner  ^  i^^ 
(J  loans,  expressing  the  name  of  the  payer,  which  certifi- 
cate was  to  be  delivered  to  the  governor  and  council,  wlv^se 
receipt  should  discharge  the  debtor  for  so  much*  In  1 790, 
after  the  decision  of  the  Supreme  Court  of  the  United 
States  that  those  payments  did  not  discharge  the  debtor 
from  the  demands  of  his  creditor,  the  Legislature  passed 
^  act  authorising  the  persons  who  had  thus  paid  money  in-? 
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to  the  Loan-Office  to  receive  a  certificate  from  the  trea- 
surer for  the  amount  according  to  the  scale  of  depreciation 
at  the  time  the  payments  were  severally  made^  together  with 
interest.  It  will  not  perhaps^  be  contended  that  because 
the  money  was  due  from  the  state,  the  debt  was  not  to  be 
scaled,  for  that  point  was  settled  in  the  case  of  the  Com- 
monwealth and  Beaumarchais.{a)  But  it  will  be  insisted, 
that  because  it  tvas  paid  under  the  faith  of  a  law,  the  Com- 
monwealth is  bound  to  release  the  debtor. 

I  will  not  question  the  motives  of  the  Federal  Court,  but 
have  no  hesitation  in  saying  their  decision  was  wrong. 
Virginia^  being  a  sovereign  state,  had  a  right  to  pass  the 
law  in  question  ;  and  a  mere  treaty,  after  the  passage  of 
the  law,  could  not  annul  it.  Although  treaties  are  declared 
by  the  Federal  constitution  to  be  the  supreme  law  of  the 
land,  yet  they  <:annot  have  a  retrospective  operation,  so  as 
to  annul  the  acts  of  sovereign  states :  nor  has  the  judiciary 
of  the  United  States  any  such  power. 

It  n)ay  be  said  that  the  application  of  the  scale  was  a 
hardship  on  those  who  owed  British  debts  ;  but  they  cannot 
complain  ;  because  the  principle  established  by  the  Legisla- 
ture is  perfectly  equitable  as  between  individuals,  and  they 
are  placed  on  the  same  footing  as  all  other  persons.  Ours 
was  not  an  ordinary  situation.  Young  and  inexperienced 
in  the  art  of  war,  helpless  in  the  means  of  carrying  it  on, 
and  contending  with  one  of  the  most  powerful  nations  in  the 
world,  we  were  compelled  to  resort  to  every  expedient 
authorised  by  the  law  of  nations  to  annoy  our  enemy  and 
promote  the  success  of  our  cause.  Large  quantites-of  pa- 
per money,  which  has  emphatically  been  called  "  the  shield 
"  of  America^^  were  emitted.  All  classes  of  citizens  suffer- 
ed more  or  less  by  its  rapid  depreciation ;  and  every  indi- 
vidual had  to  make  some  sacrifices  ;  but  this,  with  other 
evils  incident  to  a  state  of  war,  was  only  purchasing  our. 
liberties  at  a-  cheap  rate.  From  the  necessity  of  the  case, 
this  paper  money  was  finally  called  in,  at  a  great  reduc- 
tion from  its  nominal  value ;  and  a  scale  of  depreciation 
♦established  for  the  adjustment  of  debts  contracted  during 
its  existence.  This  was  effected  by  positive  legislative  acts, 
and,  in  many  instances,  operated  as  injuriously  ou  indi- 
viduals, as  the  reimbursement  according  to  the  scale,  to 
those  who  owed  British  debts,  would  now  do.  If  it  is 
admitted  that  the  legislature  has  power  to  pass  laws,  the 
debtors,  in  this  case,  can  only  claim  in  the  manner  in  which 
they  are  authorised  to  be  paid ;  that  is,  by  the  scale  of  dci 
preciation. 
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The  <mly  question  is,  when  ought  the  scale  to  be  appli-  ^°  Yaoe**' 
^d  ?  The  money  was  paid  into  the  Loan-Ofice  in  1777  and    ^^^^T-     ' 
1778,  but  not  transferred  to  the  sequestration  fund  till 
1779  ;  and  the  act  of  1796  expressly  says  that  the  money    roonwcakU 
shall  be  repaid  according  to  the  scale  at  the  time  it  was  r. 

originally  paid  on  account  of  the  British  creditor.  W»lkep*» 

But  it  may  be  said  that  this  is  not  a  common  case  ;  and  Z^'^^' 
because  the  money  was  loaned  in  1777  and  1778,  the  scale 
ought  to  be  applied  at  that  time,  and  not  when  it  was  paid 
on  account  of  the  British  debt.  When  the  Loan-Office  cer- 
tificate was  deposited  in  the  sequestration  fund,  it  ceased 
to  exist ;  and  the  receipt  of  the  governor  and  council  was 
the  only  evidence  that  it  was  paid  in  discharge  of  such 
debt.  The  contract  then,  for  the  first  time,  originated 
with  the  government ;  and  it  would  have  been  the  same 
thing  if  money  had  then  been  paid.  The  case  of  the  Com' 
monwealth  v.  Nnvton^(ji)  decided  a  few  days  ago,  is  ana-  {a)  Jntt,  p. 
logous  to  this.  There  the  bonds  were  due  by  the  state  ^« 
long  anterior  to  the  revolution ;  but  Newton  having  taken 
out  warrants  for  the  interest,  in  1778,  in  the  form  of  loan- 
office  certificates  ;  those  warrants  were  subjected  to  the 
scale. 

The  decree  is  also  erroneous  in  directing  warrants  to 
issue  by  the  auditor,  and  not  certijicates  by  the  trea- 
surer. 

Call^  for  the  appellee.  As  to  the  principal  point  in  the 
cause,  I  have  not  formed  any  ver}*  deliberate  opinion.  Thtt 
petition  of  appeal  from  the  decision  of  the  auditor  stated 
that  my  client  was  entitled  to  the  full  sum  paid  into  th« 
treasury  on  account  of  the  British  debt,  and  it  is  my  duty 
to  contend  for  it. 

The  Commonwealth  entered  into  an  agreement  with  her 
citizens,  that  for  whatever  amount  they  would  make  pay- 
ments to  her  on  account  of  their  British  creditors,  she 
would  (Rscharge  them.  How  could  they  be  discharged,  if 
they  were  afterwards  liable  to  pay  ?  On  every  principle  of 
*  contracts,  it  was  the  duty  of  the  Commonwealth  to  ex-  *  147 
onerate  them ;  because  she  received  a  valuable  considera- 
tion. It  was  no  argument  to  say  that  the  state  might  have 
enforced  the  payment  into  the  Loan-Office  of  those  debts. 
She  did  not  think  proper  to  do  so.  If  then  she  chose  to 
become  a  contractor,  instead  of  exercising  her  sovereign- 
ty, she  was  bound  to  perform  her  contracts. 

It  may  be  said  that  the  citizens  were  not  compelled  to 
pay  ttie  amount  of  their  British  debts  into  the  treasury-  ? 
they  were  only  invited  to  pay  them :    but,  when  it  is  con- 
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sidercd  that  the  object  of  the  government  was  to  prevent 
succours  of  any  kind  from  going  to  the  enemy,  this  invita- 
tion imposed  a  moral  obligation  on  the  citizens  to  comply 
with  it.  It  was  also  the  policy  of  the  state  to  adopt  this 
mode,  because  those  indebted  to  the  British  might  not 
otherwise  have  been  known.  This  class  of  citizens  ought 
not  alone  to  fall  sacrifices  to  the  calamities  of  war.  In 
many  instances  they  have  been  ruined  by  making  those  pay- 
ments, because  that  circumstance  furnished  evidence  of 
the  debts,  whicb  could  not  otherwise  have  been  proved* 
Considering  the  engagement  of  the  state  as  a  contract  of 
indemnit}',  she  was  bound  to  perform  it  in  its  full  extent. 
In  no  instance  has  the  scale  been  applied  to  such  contracts. 
Mills  v.  Belly  in  this  Court,(a)  establishes  this  principle. 
I  do  not  mean  to  contend  that  because  it  was  a  public  debt, 
it  was  not  ,to  be  scaled  ;  but  I  rely  on  the  case  of  the  Com- 
monwealth V.  Beaumarchais,  cited  by  the  Attorney-General^ 
to  prove  that  claims  against  the  Commonwealth  were  to 
be  decided  on  the  same  principles,  as  those  between  indi- 
viduals ;  and,  this  being  a  covenant  to  indemnify,  the  scale 
could  not  be  applied  to  it.  There  is  also  an  additional 
reason.  All  other  creditors  of  the  state,  who  held  loan-of- 
fice certificates,  were  permitted  to  exchange  them  for  mo- 
ney. But  those  who  became  creditors  by  depositing  their 
money  in  payment  of  British  debts,  were  expressly  pro- 
hibited from  drawing  it  out  again.(Ci^  Rev.  p.  82.)  Thus 
they  were  deprived  of  the  use  of  the  money,  and  prevented 
from  applying  it  to  the  payment  of  other  debts. 

But  it  is  said  that  those  who  made  such  deposits  can  on- 
ly claim  as  they  are  authorised  by  particular  laws.  These 
laws  are  ex  post  facto  ;  and,  although  there  is  no  positive 
provision  in  our  constitution  declaring  that  they  are  not 
valid,  yet  this  Court  has  uniformly  decided  against  them. 
Besides,  it  is  not  in  the  power  of  the  public,  by  its  own 
ipsedixity  to  alter  its  contracts  with  individuals.(4)  The 
general  law  for  scaling  debts,  applied  to  all  persons  ;  but 
the  act  of  1796,  is  partial  and  violent  in  its  operation,  and 
made  by  one  of  the  contracting  parties  only.  Thus  Philip 
II.  King  of  Spain  is  said  to  have  abolished  all  his  debts, 
by  his  own  act. 

But,  if  I  am  mistaken  on  the  main  point,  the  Attorney- 
General  was  equally  mistaken  on  the  other.  The  Chan- 
cellor fixed  the  scale,  at  the  date  of  the  payment  into  the 
treasury ;  which  was  surely  right.  In  Pleasants  v.  Bibb^c) 
the  Court  decided  that,  where  it  appeared  from  the  docu- 
ments that  the  contract  was  of  anterior  date  to  the  bond, 
the  scale  should  be  applied  at  the  time  of  the  contracts 
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The  Governor's  receipt,  in  this  case,  refers  to  the  hoan-Of- 
Jice  certificate ;  and  is  like  the  case  of  PkasanU  v.  Bibb^ 
where  the  bond  was  to  carry  interest  from  a  prior  date. 
The  €jovemor  had  no  power  to  receive  the  money,:  he 
could  only  give  a  receipt  founded 'on  those  of  the  treasu* 
rer  in  \777  and  1778,  which  alone  was  evidence  of  the 
payment* 

It  is  said  that  this  point  was  settled  in  the  case  of  the 
CommomveaUh  v.  Newton  ;  and  that  the  appellees  are  not 
entitled  to  a  warrant,  except  under  the  act  of  1796*  I  am 
of  a  different  opinion,  and  consider  that  case  as  conclusive 
authority  in  our  favour.  Newton  merely  received  his  war* 
rant  for  interest,  without  reserving  a  right  to  contend  for 
further  compensation,  as  in  this  case.  There^  too,  al» 
though  the  act  of  Assembly  said  he  should  receive  his  prin* 
cipal  debt  out  of  a  particular  fund,  yet,  that  fund  proving 
unproductive,  the  Court  said  his  interest  should  neither 
be  extinguished,  nor  the  debt  considered  as  paid*  So 
here^  if  Walker  cannot  obtain  justice  by  receiving  payment 
under  the  particular  provisions  of  the  act  of  1796,  the 
Court  will  look  into  the  original  transaction  in  order  to 
effect  it. 

Handolphy  in  reply.  With  respect  to  the  grand  princi- 
ple involved  in  this  case.  Walker* s  executor  is  not  the  only 
person  interested.  Hundreds  of  others  are  now  waiting 
the  event  of  this  decision,  and  should  it  be  in  favour  of  the 
appellee,  the  whole  revenues  of  the  State  for  many  years  to 
come  would  not  be  sufficient  to  satisfy  their  claims.  I  know 
that  this  circumstance  wiU  have«no  weight  with  this  Court ; 
nor  was  it  intended  that  it  should.  Public  inconvenience, 
however,  ought  always  to  be  a  great  obstacle  to  granting 
any  claim ;  and  nothing  but  the  injunctions  of  particular 
lavs  can  justify  the  granting  this,  which  will  be  attended 
with  such  extraordinary  consequences. 

♦Not  a  law  can  be  produced  which  gives  the  auditor 
power  to  act  upon  this  case.  In  1 777  and  1 778,  the  money 
was  paid  into  the  treasury  ;  and  it  could  not  be  drawn  out 
again  until  it  was  authorised  by  the  act  of  1 796.  By  this 
!^w,  the  scale  was  directed  to  be  applied  in  a  particular 
manner  ;  and  the  officers  of  the  government  could  only  act 
under  its  positive  laws. 

'  But  on  the  merits,  the  Commonwealth  was  not  bound  to 
pay  the /w// amount.  Virginia^  a  sovereign  state,  and  not 
even  bound  by  the  confederation,  might  well  say  to  her  ci- 
tizens, "  if  yon  will  pay  to  me  the  money  due  from  jxm  to 
"  ray  enemies,  I  will  protect  you  as  long  as  my  sovereign- 
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**  ty  continues."  After  this,  a  confederation  of  the  States 
was  formed,  which  being  found  inadequate,  the  people, 
(of  whom  the  appellee's  testator  was  one,)  in  their  sove- 
reign character,  organized  a  new  government,  by  which 
treaties  were  declared  to  be  the  supreme  law  of  the  land, 
and  a  judiciary  was  established,  whose  decisions,  by  vir- 
tue of  a  treaty  subsequently  made,  annulled  those  pay- 
ments. Can  any  tlung  be  more  unreasonable^  than  the 
present  claim  ?  The  sovereignty  of  the  State  would  have 
been  faithful  to  its  contracts ;  but  was  prevented  by  an  act 
to  which  the  claimants  were  parties,  which  act  took  away 
that  sovereignty. 

If  this  case  is  considered  on  the  ground  of  indemnity, . 
Virginia  is  only  answerable  for  damages.  Where  an  in- 
dividual undertakes  to  do  a  particular  thing,  and  is  pre- 
vented by  a  positive  law,  nothing  more  could  surely  be 
expected,  than  a  retribution,  according  to  the  rate  of  the 
injury.  What  is  the  quantum  of  damage  sustained  by  the 
appellee's  testator  ?  He  paid  money  into  the  treasury  in 
1777  and  1778,  far  less  valuable  than  specie.  We  are 
willing  to  pay  the  worth  of  this  money,  but  not  an  imagP' 
nary  value.  The  case  of  Milk  v.  nelly  related  to  land^ 
and  is  not  within  the  reason  of  this  case. 
-  Grotrua  and  Puffendorf  have  been  quoted,  as  if  this 
question  was  now  before  the  Legislature.  This  is  not  the 
$rst  time  that  the  President  of  this  Court  has  been  ad- 
dressed as  if  he  was  sitting  in  the  speaker's  chair,*  sur- 
rounded by  the  members  of  the  General  Assembly. 

Call.  Mr.  Randolph  has  mistaken  the  second  point. 
The  money  was  entirely  paid  in  1777  and  1778,  for  the 
British  debt,  and  the  certificate  carried  to  the  Governor 
and  Council  in  1 779-  With  respect  to  the  disability  of  ttc 
State.  It  is  still  lawful  for  the  Commonwealth  to  indem- 
nify.    Not  so  in  the  case  of  individuals. 

^Randolph.  The  Commonwealth  said  to  her  citizens, 
"  by  virtue  of  my  law^  your  payments  shall  operate  as  a 
**  discharge  of  your  British  debts."  A  superior  law  has 
said,  Virginia  shall  not  perform  her  contract  in  the  manner 
in  which  she  undertook. 


Curia  advisare  vult. 

(aj  Juto  Thursday^  November  1 3.    The  Tudges(a)  delivered  tbcir 

TwjKEE  did  opinions* 
not  sit  in  this     ^ 
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Judge  Roane.  This  is  an  appeal  from  a  decree  of  the  noybmbu^ 
Chancery  Court  for  the  Richmond  District,  rendered  in  1^^- 
favour  of  the  appellee,  upon  an  appeal  from  a  decision  by 
the  auditor.  The  testator  of  the  appellee  had  paid  into 
the  treasury  certain  sums  of  money  in  November^  1777, 
and  Aprii,  177 Sy  on  account  of  a  British  debt  due  by  him, 
and  delivered  the  certificates  therefor  to  the  Governor, 
who,  on  the  25th  of  Mai/y  1779,  granted  his  receipt  for 
the  same.  Subsequent  to  the  act  of  1796,  upon  the  sub* 
«ject  of  such  payments,  the  appellee  applied  for  the  said 
sums,  with  interest,  but  the  officers  of  the  Commonwealth 
insisted  on  reducing  them  by  the  scale  as  on  the  25th  of 
May  J  1779,  and  not  as  on  the  days  when  the  aforesaid 
sums  were  paid  into  the  treasury.  The  Chancellor  de- 
creed for  the  appellee  the  sums  produced  by  the  applica- 
tion of  the  scale,  as  on  the  days  last  mentioned.  The 
appellee  now  insists  that  the  Chancellor  ought,  moreover, 
to  have  decreed  him  interest  from  the  days  aforesaid,  lie 
also  insists  that  those  sums  ought  not  to  be  scaled  at  all, 
but  be  repaid  to  him  at  the  nominal  amount,  alleging  that 
he  has  been  obliged  to  pay  up  in  specie  the  whole  of  the 
British  debt  afpresaid,  under  a  decision  of  the  Supreme 
Coiuvof  the  United StattSy  on  that  subject. 

This  last  question  is  extremely  important,  and,  although 
not  much  pressed  in  the  argument,  must  now  receive  th^ 
decision  of  the  Court.  The  act  of  1 777 >t  c.  9.  under  which 
diose  payments  were  made,  strongly  purports  that  such 
payments  should  operate  a  discharge  of  iiit  British  debts. 
At  that  time  Virginia  was  completely  sovereign,  and,  al- 
though she  did  not  confiscate  the  British  debts,  she  placed 
herself  in  the  shoes  of  the  creditor,  and  plighted  the  faith 
of  the  nation  that  the  debtor  should  be  thereby  completely 
discharged.  Nothing  but  the  transfer  of  the  sovereignty 
of  Virginia  into  other  hands,  the  extremity  of  state  ne- 
cessity, or  the  unparalleled  circumstances  and  distresses 
of  the  revolutionary  times,  could  justify  that  breach  of  the 
pablic  faith,  which  gave  rise  to  the  present  application. 
The  situation  of  this  State  and  of  the  *other  Sutes  in  the 
union  was  such,  however,  during  the  revolution,  as  scarce- 
ly to  find  a  parallel  in  the  history  and  events  of  other  na- 
tioQs.  The  necessity  for  emitting  large  sums  of  paper 
money,  caused  an  enormous  depreciation  in  its  value,  and 
the  Commonwealth  was  unable  to  make  good  its  engage- 
ments to  the  holders  of  that  currency,  which  stipulated  a 
redemption  thereof  in  Spanish  milled  dollars.  In  various 
Odier  views  also,  the  plighted  faith  of  the  nation  was  vio- 
Jtted  in  relation  to  ^  descriptions  of  our  citizens,  and 
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eventuated  io  results  vhich  nothingbut  the  moat  imperious 
and  invincible  necessity  can  excuse  or  justifj*  Subseqnent 
events,  arising  from  our  treaties  with  Britain^  and  rega* 
lations  in  favour  of  British  subjects,  have  exhibited  tibia 
remarkable  speaade,  that  such  subjects  have  been  co«&^ 

f^letely  sheltered  from  those  calamities  which^  resulting 
irom  the  abolition  of  paper  money,  overwhelmed  and 
ruined  many  of  our  own  citisens !  Our  political  history  has 
exhibited  the  rare  phenomenon  of  a  nation  yielding  greater 
attention  to  the  interests  of  foreigners  than  of  its  own 
people,  not  only  in  relation  to  the  BrHish  debts  now  in 
question,  but  in  the  institution  of  certain  Courts,  princi- 
pally with  a  view  to  the  dispensation  of  justice,  in  cases 
wherein  such  foreigners  are  parties. 

During  the  paper  money  sera,  payments  actually  made 
to  creditors,  operated  a  comjdete  discharge  of  the  nominal 
value  ;  and^the  debtors  to  British  subjects  were  only  de» 
prived  of  that  advantage  by  the  absence  of  the  creditors. 
That  circumstance,  however,  would  have  been  remedied 
by  the  act  of  1777,  had  not  the  policy  of  the  nation  been 
afterwards  retraced,  by  stipufamng  a  repayment  of  the 
British  debts  in  specie.  It  must  t^  confessed,  however^ 
that  the  value  of  the  paper  money  paid  into  the  treasmy 
was  far  below  what  its  nominal  amount  puiported.  It 
must  also  be  admitted,  that  those  debtors  have  ever  gained 
by  such  payments,  in  cases  where  they  were  not  thcsMelveB 
indebted  to  others,  or  were  prevented  by  my  causes  from 
making  payments  to  such  other  persons  in  depredated 
paper.  In  these  eases,  the  money  would  have  continued 
to  depreciate  in  their  hands,  and  hove  caused  to  them  a 
total  loss.  Considerations  of  thb  kind  tended  to  aHeviate 
the  regret  the  Commonwealth  ntust  feel  at  the  unavoidable 
rejection  of  the  enormous  daims  of  persons  similarly  cir- 
.cumstanced  with  the  present  appellee. 

The  act  of  1777  docs  not  confiscate  the  British  d^htt : 
it  only  sequesters  them,  and  places  the  Commonwealth  in 
the  situation  of  a  receiver  of  the  money  due  to  ^British 
subjects.  The  act  indeed  declares  that  the  payments  into 
the  treasury  shall  discharge  the  debtors  for  so  much  as 
should  be  paid  in  :  but,  considering  that  the  act  does  not 
confiscate  the  debts,  and  that,  consequently,  none  perhaps 
hut  tfic  creditors  could  give  regular  discharges  for  them ; 
the  act  ought,  I  think,  to  be  considered  as  a  covenant  of 
indemnity  to  the  debtors.  It  ought  to  be  considered  as  a 
stipulation  on  the  part  of  the  then  sovereign  Commonwei^ 
of  Vtrgmka^  that  neither  by  any  law,  nor  any  treaty  formed 
yfith  another  power,  should  this  payment  be  afieoud) 
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die  debt  be  considered  (in  relation  to  the  debtor)  otlier-  jtotbmsxb, 
wiae  than  as  completely  dischaiiged.     But  the  sovereignty        1806. 
of  Virginia^  as  then  existing,  has  passed  into  other  hamls  ;    ^^^^'^^^^-^ 
first,  into  those  of  the  government  of  the  confederation,    '^^^  ^^^tL 
and,  lasdy,  into  the  hands  of  the  present  government  of    '"*^'^^'^*™ 
the  United  States.    All  the  citizens  of  this  Commonwealth     Wftlker^i 
were  parties,  and  assenting  to  that  change  ;  and  the  co-       £x'or. 
venant  above  spoken  of,  (if  it  now  exists  at  all,)  is  obli-  ■    ' 

gatory  on  the  general  government  only,  whose  laws  and 
treaties,  and  the  decisions  of  whose  Courts,  have  violated 
the  faith  of  the  Commonwealth  of  Virginia^  plighted  by 
the  act  of  1777,  to  the  injury  of  the  present  appellee. 
Nothing  is  more  clear,  than  that  a  sovereignty  succeeding 
to  another,  also  succeeds  to  all  its  just  engagements,  and 
that  a  nation  shall  not  be  held  to  a  strict  performance  of 
its  contracts,  after  its  power  and  character  as  such  have  ^ 

passed  away«  The  liability  of  nations  to  revolutions  and 
changes  of  this  kind,  is  always  contemplated  in  coiitracts 
or  agreements  with  individuals  or  *  others  ;  and  the  case 
before  us  is  the  stronger  against  the  appellee  in  the  present 
histance,  in  that  the  change  now  in  question  was  assented 
to  by  him  in  common  widi  the  other  citizens  of  America* 
If,  therefore,  any  redress  exists  for  the  appellee,  touch- 
ing the  premises,  it  is  to  the  government  of  the  United 
States  that  he  must  apply,  and  not  to  the  Commonwealth  of 
Virginia. 

With  respect  to  the  question  concerning  the  application 
of  the  scale  in  the  case  before  us,  I  am  of  opinion  that 
the  Chancellor's  construction  upon  the  subject  is  correct. 
The  act  of  1777  considers  the  payment  of  the  money  into 
the  Loan-Office^  as  the  payment  on  account  of  British  debts, 
and  the  receipt  of  the  Governor  has  relation  to  such  pay- 
ment, and  is  an  acquittance  for  so  much  as  is  paid  by  the 
debtor.  I  have  examined  a  receipt  by  the  Governor  in  a 
case  of  this  kind,  which,  though  posterior  in  date  to  the 
certificate  of  the  treasurer,  recognizes  the  payment  into 
*the  treasury  as  of  a  preceding  day,  on  account  of  a  British  *  153 
debt.  The  agency  of  the  Governor  is  limited  to  the  re- 
ceiving and  preserving  the  evidences  of  payment,  and  to 
granting  receipts  thereupon,  pursuant  to  the  act  of  1777. 
Nothing  in  the  act  of  the  3d  of  January^  1788,  or  in  that 
of  the  19th  of  December^  1796,  referring  thereto,  gives 
any  new  rule  on  the  subject,  or  varies  that  construction 
which  existed  independently  thereof.  As  the  paper  mo- 
ney was  in  a  state  of  progressive  and  rapid  depreciation, 
it  is  evident  that  the  Commonwealth  has  received  more 
falue  in  the  case  in  question,  than  she  would  repay  by 
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applying  the  scale  as  on  the  25th  of  May^  1779  ;    I  am 

clearly  of  opinion,  that  the  same  value  (with  interest) 

should  be  repaid,  as  was  received  by  the  Commonwealth^ 

The  Cora-    ^hich  can  only  be  by  applying  the  scale  at  the  respective 
fiionweaith     ,  ^  u        fu  -^  .  '^'  /     °        .  -jx  '         ti. 

y^  dates,  when  the  monies  m  question  were  paid  in.     1  he 

Walker'i     sums  produced  by  such  application,  with   interest,  (de- 

Ex'op.       ducting  the  payment  already  made  by  the  Commonwealth,) 

■  is  what  the  appellee  is  entitled  to  receive,  and,  with  this 

variation   as  to  interest,  I  approve  of  the  Chancellor's 

decree* 

Judges  Fleming,  Carrington  and  Lyons  concurring, 
the  following  decree  was  entered — 

Decree  of  the  Chancellor  reversed.  And  the  auditor 
directed  to  state  and  settle  an  account  between  Walker  and 
the  Commonwealth^  crediting  the  payments  made  into  the 
Loan-Office  by  Walker  for  Farrel  and  Jones^  according  to 
the  scales  at  the  respective  days  of  payment,  with  interest 
on  each  payment  to  the  date  of  the  payment  made  to  his 
executor  by  the  treasurer,  then  charging  such  payment, 
and  after  deducting  it,  issue  a  warrant  to  the  executor  on 
the  treasurer  for  the  balance  then  due,  with  interest  from 
that  date. 


Hunnicutt  and  others  against  Carsley. 

A  plea  ofmt  THE  appellee  brought  an  action  of  covenant  against  the 
guilty  to  an  appellants  in  the  District  Court  of  Petersburg.  The  de- 
action  of  CO-  fgndants  pleaded,  "not  tmilty ;"  upon  which  issue  was 
ed  by  a  ver-  joined.  A  verdict  and  judgment  having  been  rendered 
diet.  for  the  plaintiff  ov^  this  issue,  an  appeal  was  taken  to  this 

Court. 

Judge  Tucker  remarked  the  informality  of  the  plea; 
but  conceived  it  was  too  late  to  take  advantage  of  it,  after 
verdict.     And,  by  the  whole  Courtj  judgment  affirmed. 
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^Barine:  against  Reeder.  Saturday, 

THIS  was  s^  writ  of  sitptrsedeas  to  a  judgment  of  the  j^  j„jj^  j^      ' 
District  Court  of  Morgantown.  vhich  the 

Several  points  were  made  by  the  counsel  on  both  sides  :  Jwwband  is 
but  the  Judges V  in  delivering  their  opinions^  having  noticed  d^^^JteT^and 
one  only,  the  state  of  the  case  and  arguments  of  counsel  certainly  in- 
will  be  confined  to  an  elucidation  of  that  point,  viz :  how  tereit€d,but 
far  the  wife  is  a  competent  witness  in  a  case  in  which  her  ^^y  ^  ••* 
husband  may  eventually  be,  but  is  not  immediately,  in-  J^he"\Iifeua 

terested.  competent 

Sundry  Articles  of  personal  property  having  been  lent  by  witness ;  but 
Baring  to  the  wife  of  Richard  Claiborne^  (which  loan  was  ^* ji^^  *|J 
proved  by  letters  from  Baring  and  his  wife,  who  was  Mrs.  hercrcdibiU- 
Claiborne*s  sister,)  and  Richard  Claiborne  being  in  posses-  ty.     ' 
sion  ;  he  made,  on  the  17th  of  December  1799,  an  absolute  |^  trover  bv 
bill  of  sale  to  Reeder;  comprising  in  it,  not  only  the  greater  i?.  ajpiinst  B. 
part  of  those  articles,  but  several  others  to  which  Baring  for  goods 
had  no  claim.    This  bill  of  sale  was  recorded  in  the  County  ^'^'^^^  *^**^u 
Court  of  Monongalia^  on  the  14th  of  August^  1800;  but  ^.^tothe^  ^ 
Claiborne  still  retained  possession  of  the  property.  wife  of  C.  U 

Barings  having  understood  that  Reeder^  by  virtue  of  the  conrcycdby 
hill  of  sale,  intended  to  take  away  from  Claiborne  the  arti-  ^j|^  fn^ 
cles  mentioned  therein,  on  the  19th  of  August^  1800,  took  a  competent 
into  his  own  possession  those  which  belonged  to  him.  An  witness. 
action  of  trover  was  thereupon  brought  against  him  by 
Reeder.  On  the  the  trial  of  the  cause,  he  offered  to  prove 
by  the  deposition  of  Mrs.  Clkiborney  (which  had  been  taken 
by  consent,  reserving  the  right  of  the  plaintiff  to  except  to 
her  competency^  that  several  of  the  articles  mentioned  in 
the  bill  of  sale  and  declaration  were  lent  to  her  by  Baring  ; 
that  she  had  informed  Reeder  of  this  circumstance,  and  had 
shewn  him,  before  he  took  the  bill  of  sale,  one  of  the  letters 
which  were  evidence  of  the  loan  ;  and  that  many  of  the  ar- 
ticles for  which  the  suit  had  been  brought,  being  not  the 
property  of  Barings  had  never  been  claimed  by  him,  nor 
taken  into  his  possession : — ^to  the  reading  of  which  de- 
position th«  plaintiff  by  his  counsel  objected,  because  "  the 
"  said  Anne  Claiborne  was  interested,  and  an  incompetent 
'*  witness  ;" — which  objection  being  sustained  by  the: 
Court,  Baring  filed  a  l>ill  of  exceptions.  The  Jury  founr! 
»  verdict  in  favour  of  Reeder  for  gl  148,  34,  damages.  A 
motion  for  a  new  trial,  on  several  grounds,  stated  in  the 
record,  (but  imnecessary  to  be  mentioned  here,)  having 
been  made,  ,the  plaintiff  in  open  Court  released  all  the 


Digitized  by 


Google 


134i  Supreme  Court  of  Appeals. 

KovBMBE*,  damages,  except  g950  ;  whereupon  the  motion  was  ovcr- 
]^^^!lj    ruled,  and  judgment  entered  for  the  plaintiff. 


^Wickhaniy  for  the  plaintiff  in  error,  contended  that  the 

deposition  of  Mrs.  Claiborne  had  been  improperly  rejected 

by  the  District  Court.  £ven  her  husband  would  have  been 

^155        a  competent  witness,  because  he  was  liable  to  Baring  and 

Reeder  equally,  and  the  verdict  in  this  case  would  not  have 

(d)    Ftdk^t  h^txi  conclusive  against  him. (a)     The  rule,  that  no  person 

X.  jBv.  102.  shall  be  received  to  invalidate  an  instrument  given  or  attest • 

2  CW/,  231.  ^^  jjy  himself  applies  only  to  negotiable  in3trumcnt8.(A) 
Tf;^e.  '  1  Claiborne  might  therefore  be  permitted  to  prove  that  al- 
Stra,  35.  though  he  had  executed  the  bill  of  sale  to  Reeder^  it  in- 
Lockan  V.  eluded  the  properly  of  Baring.  If  the  objection  be  per- 
T'e^m^Jfep  ^^^^  ^^  Claiborne  on  the  ground  that  such  conduct  was 
164.  Carter  destructive  to  his  credit,  the  same  objection  would  not  ap- 
V.  Pearce,  ply  to  his  wife.  The  doctrine  that  the  wife  shall  not  be 
"f  "*%  i?  permitted  to  accuse  the  husband  of  a  crime,  b  to  be  under- 
X.  Ev.  93.V     stood  in  a  technicaly  not  a  mor^/ sense. 

(A)  Peake^i  An  interest  in  a  witness  to  exclude  him  from  giving  tcs«* 
X.  Ev,  133.  timony,  must  be  direct  and  certain,  not  in  expectation 
(c)  Peake't  merely.(cj  In  this  case,  Claiborne  and  wife  had  not  such 
X.  E'o.  93.  to  an  interest  as  was  known  to  the  law,  but  depended  upon  the 
95.  benevolence  of  Baring.     If  Claiborne  had  objected  to  an- 

swer interrogatories  because  he  would  thereby  subject 
himself  to  an  action ;  still  his  wife  might  have  been  re- 
ceived as  a  witness :  and  her  declarations  could  not  be 
{d)  1  Stra^  given  in  evidence  to  charge  her  husband.(</)  Although 
504.  Wil'  the  wife  cannot  give  evidence  tending  to  criminate  her 
liam4  V.  husband,  yet  bet'.^een  third  persons,  she  may  be  called  to 
(V)  1p^\.  Ev.  pj'ove  facts  which  may  eventually  charge  him.(^) 
12a  Attorney-General  and  Randolph^  for  the  defendant  in  er- 

ror, insisted  that  Mrs.  Claiborne  was  not  a  competent  wit- 
ness. The  law,  which  prevents  husband  or  wife  from  being 
witnesses  for  or  against  each  other  is  founded  on  general 
principles,  and  is  intended  to  avoid  that  discord  in  families, 
(/)   2  Bae.   which  would  inevitably  ensue  from  a  contrary  rule.(y)   In 
jSr.GfcU.Etl.  this   case   Mrs.  Claiborne  was  introduced  to  prove  facts 
Com   ^4^     ^vhich  would  shew  that  her  husband  was  guilty  of  a  fraud ; 

3  Wooddeton,  5")^^  moreover,  such  as  might  produce  a  verdict  which 
288.  would  be  the  ground  of  an  action  against  him. 

.  Suppose  a  writ  oi fieri  facias  had  been  levied  on  the  goods, 
would  she,  in  an  action  against  the  sheriff,  be  a  competent 
witness  to  prove  the  right  of  property  ?     The  case  of  Wil- 
(g)    I  Stra.  Hams  v.  yohnson{g)  was  a  mere  nisi  prius  decision,  and 
504s  not  settled  on  any  correct  principles ;  nor  has  it  any  appli- 

cation to  the  present  question ;  because  the  verdict  in  that 
case  could  not  have  been  given  in  evidence  against  the 
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husband.  *In  Davis  v.  Dinwoody(a)  the  above  case  seema    kovembke, 
to  have  been  overruled ;   and  in  Cases  temp.  Hard.  264.(i)     ^  ]^^ 
2  Eq.  Ca.  Abr.  215.  the^true  ground  of  objection  to  the  hus- 
band's or  wife's  giving  evidence  for  or  against  each  other, 
is  stated  to  be,  that  the  peace  of  families  might  otherwise 
be  destroyed. — ^This  reason  operates  as  strongly  where  the 
interest  is  eventual,  as  where  the  husband  is  a  party.     The  (a)  4  Term 
above  principle  is  also  recognized  in  the  case  of  the  King  f^tS^^L 
V.  Clrotgery{c)    in  which  it  was  said,  that  the  wife  could  Di^iJ!^  ^  ^ 
not  be  permitted  to  give  evidence  even  teriding  in  any  de-  (c)  2  Term 
gree  to  criminate  her  husband.  ^ff-  265. 

Wickham  in  reply.  All  the  objections  to  the  admissibility 
of  Mrs.  Claiborne* s  tesiirhony  go  to  her  credibility  and  not 
to  her  competency.     In  Lowe  v.  yolliffe{d)  a  witness  to  a  (*/)    1  EImh. 
will  was  admitted  to  prove  the  insanity  of  the  testator,  al-  ^'P-  365, 
though  his  subscribing  his  name  as  a  witness  under  such 
circumstances  went  much  to  his  credit.     Lockart  v.  Gra* 
hant{e)  is  a  very  strong  case  to  shew  that  the  witness  roust  (^ )  i  ^/ra.  3.5. 
have  a  certain  interest.  These,  with  the  cases  before  cited, 
he  considered  as  conclusive.  The  case  of  Williams  v.  Johi" 
son  is  objected  to,  because  it  was  a  decision  at  nisi  prius  : 
but  it  roust  be  recollected  that  all  questions  on  evidence 
arise  there.     It  is,  however,  cited  as  authority  in  all  mo- 
dem publications  of  merit.(y)     But  it  is  asked,  suppose  a  m      Sce 
writ  of  Jiert  facias  had  been  levied  on  the  goods,  would  Feake*»    L, 
Mrs.  Claiborne  have  been  a  competent  witness  to  prove  the  f^^^^os^^ 
right  of  property  ?  The  answer  is,  that  she  certainly  would,  ^^pp   ^^  p-j^ 
Why  should  she  not?  The  effect  would  be  more  immediate  4. 20$. 
in  that  case ;    and  consequently  there  is  less  weight  in  the 
objection  to  her  competency  in  the  present ;  but  no  reason 
can  be  given  for  her  exclusion  in  either  case. 

The  case  of  Barker  v.  Dixie^  cited  from  Cases  temp. 
Hardxv.  264*  does  not  apply :  there  the  husband  was  a  par- 
ty.     The  decision  of  the  Court,    in  the  King  v.  Clivi- 
ger(^g)  was  right  upon  the  main  question  ;  but  some  loose  /«.\  2  Term 
dicta  of  the  Judges  have  been  quoted,  which  were  not  war-  Kep,  265. 
ranted  by  the  case  before  them  :  and  even  the  authority  of 
that  case  has  since  been  doubted.(/0     The  husband  was  (A)     See 
properly  rejected  as  a  witness,  in  the  cast  of  Davis  v.  Din-  Chrirton** 
woodyO)  because  the  suit,  though  in  the  name  of  the  wife's  ^}^J^jil^' 
trustees,  was,  in  effect,  for  her  beneiit.     Claiborne  not  be-  (,\  ^'  Xerm 
ing  z  party y  in  the  case  before  the  Court,  his  wife  was  sure-  Jiep,  678. 
ly  a  competent  witness,  and  ought  to  have  been  received  to 
prove  the. facts  for  which  her  testimony  was  offere<|. 

Cur.  adv.  vidt. 

\ou  I.  T 


Digitized  by 


Google 


■Hf 


157*. 


2I0VEMBES, 
1«06. 


(«)     2  ^ac* 
Jbr,   Gv:iL 
edit  584. 
tit.  "Evi- 
dence/'let. 
(B.) 


(b)  Ccmp. 
621.  D9Cy  ex 
dem.  Foster, 
T.  Wiliianu, 

(c)  The 
ier. 

^  158 


Supreme  Court  of  jippeak. 

^Wednesday y  Nov.  19.  The  Judges  delivered  their  opi- 
nions. 

0 

Judge  Tucker.  The  only  question  which  appears  to 
me  to  deserve  a  moment's  consideration  in  this^  case  is, 
whether  the  Court  erred  in  rejecting  the  testimony  of  Mrs. 
Claiborne  as  an  incompetent  witness. 

Had  the  question  been  made  as  to  examining  her  viva 
voce  before  the  nature  and  amount  of  her  testimony  could, 
be  known,  I  should  have  felt  some  difficulty  ;  from  which 
I  feel  myself  relieved  by  seeing  the  sum  and  substance  of 
what  she  deposes.  It  is  impossible  to  read  it  without  feel-' 
ing,  that,  although  as  a  married  woman  she  could  not  be . 
said  to  have  a  leffal  interest  in  the  goods  in  controversy,  yet 
she  derived  such  a  benejit  from  the  possession  and  iise  ot 
them  as  might  be  deemed  equal  to  any  benefit  she  could 
have  had  of  them,  as  the  goods  of  her  husband.  The  ob- 
ject of  her  testimony  was  to  continue  and  retain  that  bene- 
fit to  herself.  The  whole  tenor  of  her  testimony  goes  to 
prove  that  the  defendant  asserted  a  claim  to  the  goods, 
purely  for  her  benejit ;  for  he  never  claimed  or  thought  of 
claiming  them  till  they  were  to  be  taken /row  Aer,  and  her 
evidence  is  to  prevent  their  being  taken  from  herself. 
Where  the  temptation  to  perjury  is  manifesdy  great,  if  the 
witness  be  sworn ;  or  if  the  circumstances  of  the  case  be 
such  that  although  the  witness  should  be  sworn  she  canno^ 
be  entided  to  credit,  ought  a  Court  to  admit  the  witness 
to  be  sworn  \  Upon  what  othei^  ground  is  it  that  the  in- 
competency of  parties,  and  of  husband  and  wife  in  case^ 
aflecting  each  other  is  founded  ?  *^  It  has  always  been  held 
**  a  sacred  and  inviolable  rule  of  evidence,  in  ail  cases  what- 
*'  soever,  not  to  admit  the  testimony  of  a  witness  who  is 
*'  either  to  be  a  gainer  or  loser  by  the  event  of  the  cause, 
*^  whether  such  advantage  be  direct  and  immediate  or  con-» 
**  sequential  only. "(a)  Though  Mrs.  Claiborne  could  not 
in  a  technical  sense  be  legally  z  gainer  or  loser  by  the  event 
of  the  cause,  (being  a  married  woman  who  can  acquire  no 
property  of  her  own,)  there  can  be  no  doubt  that  in  a  moral 
light  she  was  as  much  affected  by  it,  as  if  she  had  been  a 
JeTne  sole*  A  tenant  in  possession  is  not  an  admissible  wit- 
ness to  prove  the  estate  of  his  landlord,  for  this  would  be  to 
uphold  his  own  posse8sion.(&)  Mrs.  Claiborne's  testimony 
goes  to  support  her  own  possession^  use  and  convenience^ 
derived  from  these  goods  intended  peculiarly  for  her  be-^ 
neft,—rSee  also  2   Term  Sep.  265.(c) 

♦Upon  the  ground  of  public  policy  and  convenience  I  am 
also  of  opinion  that  her  testimony  was  properly  rejectpd^ 
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Had  a  creditor  levied  an  execution  upon  these  goods  in  the  novembbk, 
possession  of  Claiborne^  and  in  the  daily  use  of  his  family,  ^^^• 
vould  a  Court  be  justified  in  admitting  his  wife  to  prove 
that  the  goods  were  not  his  but  belonged  to  a  stranger  ? 
If  such  a  practice  were  once  admitted,  an  execution  hyferi 
Jactas  might  always  be  evaded,  and  the  process  itself  redu-  '  ^ 
ced  to  a  mere  nullity,  by  calling  upon  the  wife  of  the  defen- 
dant to  prove,  that  though  taken  in  his  possession,  and 
though  used  as  his  own  for  any  period  less  than  five  years, 
they  were  in  fact  the  property  of  a  stranger.  Collusive 
claims,  for  the  purpose  of  protecting  the  property  of  debt- 
ors from  execution  might  be  so  easily  set  up,  that  if  such 
evidence  as  Mrs.  Claiborne^s^  in  this  case  be  admitted  to 
support  them,  no  man  could  ever  recover  a  debt,  by  levy- 
ing an  execution  upon  any  species  of  personal  goods.  The 
case  of  Davis  v.  Dinwoody^{a)  which  I  cite,  not  as  a  pre-  (a)  4  Tcrm^ 
CEDENT,  (for  no  decision  in  England %mce.  our  independence  Rep-  67$. 
commenced,  has  any  authority  in  this  Court,)  but  merely  as 
an  apposite  case  decided  by  able  Judges  upon  the  same  law 
which  as  to  this  point  prevails  in  this  country — was  one  of 
that  kind.  An  execution  was  levied  on  goods  in  possession 
of  the  husband^  and  upon  an  action  against  the  sheriff  by  an 
executrix  of  the  surviving  trustee  of  the  wife,  the  husband 
was  called  upon  to  prove  the  identity  of  the  goods  contained 
in  the  schedule  ;  and  held  that  he  was  imcompetent.  I  am 
therefore  of  opinion  that  the  judgment  of  the  District  Court 
ought  to  be  affirmed. 

Jud^  Roane.  This  is  a  supersedeas  to  a  judgment 
of  the  District  Court  of  Monongalia^  in  an  action  of  trover^ 
brought  by  the  appellee  against  the  appellant.  In  that  ac- 
tion, in  which  the  writ  was  issued  and  served  on  the  same 
day,  viz.  the  19th  of  Aprils  1800,  the  appellee  declared  for 
a  great  variety  of  goods  and  chattels  which  are  particularly 
specified. .  On  the  plea  of  not  guilty^  a  verdict  was  found 
for  the  plaintiff,  for  21148  34  cents  damages.  A  motion, 
was  made  by  the  defendant  for  a  new  trial,  but  on  the  plain- 
tiff's releasing  all  the  damages,  except  950  dollars,  th^, 
motion  was  overruled,  and  judgment  rendered  for  the 
balance. 

Several  grounds  were  assigned  by  the  appellant  in  sup- 
port of  the  motion,  as  appears  by  the  bill  of  exceptions : 
but  my  opinion  will  principally  tiun  upon  the  question  of 
the  competency  of  Mrs.  Claiborne  as  a  witness,  whose  de- 
position is  set  out  therein ;  the  other  topics  will,  therefore, 
be  *but  slightly  and  incidentally  touched.  As  that  deposi-  ^  v ^g 
don  goes  to  shew,  that  some  of  the  goods  in  question  were 
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the  property  of  the  appellant  Barings  and  that  her  hu8ban4J9 
Richard  Claiborne^  under  whom  the  appellee  claimed  theni, 
had  no  right  thereto,  it  is  evident  that  Baring  may  have 
been  injured  by  the  rejection  of  her  testimony,  if,  in  point 
of  law,  Mrs.  Claiborne  were  a  competent  witpesd. 

The  bill  of  exceptions  which  was  tendered  by  the  appel- 
lant, states,  that  at  the  trial  the  appellee  exhibited  to  the 
Jury  a  bill  of  sale  of  the  17th  of  December^  1799,  from 
Claiborne  to  him,  (the  appellee,)  which  comprehends,  per* 
haps,  all  the  articles  stated  in  the  declaration,  (with  a  few 
others,)  with  an  endorsement  made  thereon  that  it  was 
proved  and  ordered  to  be  recorded  in  Monongalia  Courts 
on  the  14th  of  August ^  1800  ;  and  that  the  appellee  being 
ready  to  prove  the  execution  thereof  by  the  subscribing 
witnesses,  the  appellant  agreed  to  admit  the  same  as  evi- 
dence  in  the  cause.  It  is  not  stated  by  the  appellant,  that 
the  bill  of  exceptions  contains  the  whole  evidence  exhibit- 
ed  on  the  part  of  the  appellee  at  the  trial ;  that  the  appellee 
gave  no  evidence  of  the  delivery  to  him  of  the  goods  by 
Claiborne  J  at  that,  or  any  posterior  time  ;  nor  is  any  thing 
stated  by  the  appellant  which  is  inconsistent  with  such  aa 
idea.  It  matj  be.^  therefore,  for  any  thing  known  to  us 
with  certainty,  that  the  sale  of  the  goods  wj^s  consummated 
by  a  delivery  thereof  to  the  appellee  by  Claiborne^  and  that 
they  were  afterwards  redelivered  by  him  to  Claiborne^  to 
be  holden  by  curtesy  merely.  Unless,  therefore,  we  sup- 
ply the  defective  statement  of  the  appellant,  in  this  parti- 
cular ;  unless  we  take  it  for  granted  that  the  appellee 
proved  nothing  but  what  his  adversary  was  pleased  to  state 
ne  did  prove ;  unless  we  take  it  as  a  general  rule,  that 
every  thing  proved  at  a  trial  is  always  inserted  in  the  bill 
of  exceptions  ;  unless  it  be  necessary  for  the  party  pre- 
vailing, and  who  takes  no  exception  to  the  opinion  of  the 
Court,  to  shew  in  the  bill  of  his  adversary,  that  the  Court 
has  done  right,  rather  than  for  his  adversary  to  shew 
therein  that  the  Court  has  erred,  the  great  question  ar- 
gued at  the  bar  under  our  act  of  frauds,  ytVich  presupposed 
a  non- delivery  ot  possession  by  Claiborne  to  the  appellee^ 
does  not  occur.  - 

The  bill  of  exceptions  then  goes  on  to  state  various  tes- 
timony, proper  for  the  consideration  of  the  Jury,  on  the 
point  of  conversion  by  the  appellant,  at  and  before  the 
time  of  the  service  of  the  writ  in  question.  At  present  I 
shall  only  say,  on  this  point,  that  this  evidence,  in  con- 
nection with  the  evidence  of  title  arising  under  the  bill  of 
sale  to  the  appellee,  ^imposed  it  on  the  appellant  to  exhibit 
opposing  testimony^    Such  testimony,  as  to  the  conversion^ 
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hat  been  exhibited  by  him,  of  witnesses  who  are  not  objected  so  vzmbbs, 

to :  but  the  testimony  of  Mrs.  Cknbome  (the  wife  oi Richard       ^806. 

Claiborne)  was  also  offered  and  rejected^  whose  evidence 

goes  as  well  to  the  point  of  conversion,  as  of  title  to  some 

of  the  goods,  in  favour  of  the  appellant :  and  this  brings 

us  to  the  question  of  her  competency  as  a  witness*  j 

With  respect  to  the  reading  of  her  deposition,  an  objec- 
tion has  been  taken,  that  it  is  not  shewn  to  have  been 
other  than  a  de  bene  esse  deposition  ;  and  that  if  it  were  a 
de  bene  esse  deposition^  the  measures  preliminary  to  its 
introduction  are  not  shewn  to  have  duly  taken  place.  I 
«hall  not  stop  to  inquire  from  the  terms  of  the  caption  of 
that  deposition,  or  otherwise,  whether  it  were  agreed  to 
be  an  absolute  deposition  or  not :  but  this  I  say,  as  in  the 
former  case,  that  I  will  presume  that  the  appellant  shewed 
that  which  was  necessary  to  iti  consideration  by  the  Court, 
as  his  adversary  has  not  shewn  the  contrary  ;  and  I  will 
also  presume,  till  the  contrary  appears,  that  the  Judge 
who  presided  at  the  trial,  did  not  enter  into  the  merits  of 
the  testimony,  until,  by  a  compliance  with  the  necessary 
prerequisites,  the  party  offering  it  had  entitled  him  to  do 
so. 

^  The  testimony  of  Mrs.  Claiborne^  as  spread  upon  the 
record,  goes  to  shew  that  part  of  the  articles  in  question 
were  the  property  of  the  appellant ;  that  they  were  placed 
in  her  hands  as  a  loan^  and  not  as  a  gift ;  that  she  never 
did  consider  them  as  the  property  of  Mn  Claiborne;  and 
that  the  appellee  was  apprised  of  the  appellant's  claim  of 
property  therein,  prior  to  the  date  of  his  bill  of  sole  :  it 
also  goes  to  the  question  of  conversion  on  the  part  of  the 
appeUant,  as  at  and  before  the  date  of  the  writ ;  and,  how- 
ever the  whole  testimony  in  the  cause  may  stand,  with 
respect  to  such  conversion,  as  at  that  time,  (as  to  which 
the  Jury  were  the  proper  judges,  and  I  think,  have  de- 
cided righdy,)  Mrs.  Claiborne  herself,  (as  well  as  other 
testimony,)  admits  that  the  appellant  had  repossessed 
himself  of  his  own  goods  at  least,  at  and  before  the  time 
of  taking  her  deposition.  In  this  reinvestiture  of  that 
property  by  the  appellant,  Mrs.  Claiborne  and  her  husband 
acquiesced,  and  it  does  not  appear  that,  thereafter,  any 
new  contract  was  entered  into  in  relation  thereto,  or  that 
any  new  delivery  thereof,  by  way  of  loan  or  odierwise, 
was  made  to  Mrs.  C.  or  her  husband. 

As  preliminary  to  the  discussion  relative  to  Mrs.  Clai' 
born^s  competency,  I  will  take  a  bolder  ground,  an4  *°- 
<}uire  ♦whether  her  husband  himself  would  not  have  been  a        ♦161 
cQinpetent  witness  :     I  say  a  bolder  ground,  because, 
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vovBMSBAf   while  her  inWrest  is  emphatically  his  interest,  perhaps  tihtt 
^®^'        doctrine  of  estoppels,  in  relation  to  the  deed  from  Clai^ 
borne  to  the  appellee,  would  apply  less  strongly  to  her  than 
to  him,  if,  indeed^  it  would  apply  to  hira  at  all,  in  the  case 
before  us*    The  maxim  fi:om  the  civil  law,  so  often  quoted 

*'  ■■  *  in  cases  of  this  sort,  "  nemo  aUegans  siiam  turpitudinem  est 

**  audiendu9^^  certainly  cannet  apply  to  her,  otherwise  thaa 
by  that  fiction  and  infereenc  of  la\^,  which  (as  to  many 
purposes)  considers  husband  and  wife  as  one  person. 

Therfe  is  no  subject  or  doctrine  of  our  law  which  is  less 
technical,  which  is  more  a  system  of  right  reason,  depend- 
ing upon  just  inference  and  deduction  by  enlightened 
ininds,  from  plain  and  self-evident  principles,  than  the 
doctrine  of  evidence.  The  leading  principles  on  this 
subject  are  few,  and,  ahitractly  taken^  must  be  assented  to 
by  all :  but  great  confusion  has  arisen  in  the  reports  upon 
this  subject,  by  the  infinite  variety  of  aspects  in  which 
cases  ot  evidence  present  themselves  ;  and  by  the  cir- 
cumstance of  those  cases  occurring,  principally,  in  trials  at 
nisi  prius^  and  the  consequent  want  of  time  and  leisure  iti 
the  Judges  to  test  the  cases,  under  all  their  circumstances, 
by  fixed  and  self-evident  principles.     It  will  be  seen  in 

id)  4  Murr,    the  case  of  Abrahams  v.  Bunn^{a)  that  from  this  mere  cir- 

3851.  cumstance,  the  Court  of  King's  Bench  in  England  were 

obliged  to  decide  as  res  nova^  upon  great  consideration,  a 
question  which  had  a  thousand  times  occurred  2X  nisiprms^ 
but  which  had,  from  the  above  causes,  never  been  cor- 
rectly understood.  When  we  add  to  this,  that  in  modern 
times,  cases  on  the  very  question  before  us  have  been  often 
and  solemnly  decided  by  the  Courts  of  Westminster- Hail 
in  that  country,  upon  argument  and  great  diiiberatiofiy  wcf 
must  not  only  give  the  preference  to  the  modem  decisions 
on  this  subject,  but  also  unavoidably  approve  the  manly 
and  independent  declaration  of  Lord  Mansfield^    in  the 

(*)   1  Wm^    ^^'^  of  Lowe  V.  J^illiffe^iV)    who,    in  the  name  of  the' 

Black.  Rep.    Court,  said,  "  we  do  not  tit  here  to  take  our  rules  of  evi- 

^^*^  **  dence  from  Keeble  or  Stderfin.^^ 

As  I  am  upon  the  subject  of  the  modem  decisions  in 
England^  I  will  beg  leave  to  say,  that  while  I  consider 
myself  bound  to  pare  down  the  governmental  part  of  the 
common  law  of  England  to  the  standard  of  our  free  re- 
publican constitution  ;  while  I  am  free  to  admit,  that  from' 
Hit  progressive  and  mutable  state  of  the  common  law  (even 
the  law  of  metrm.  et  tuum)    on  some  subjects^   that  law 

*  162  o^gh%  not  to  *be  received  here,  whether  evidenced  by 
new  or  old  decisions,  in  the  same  extent  that  it  is  admitted 
m  England^  the  circumstances  and  character  of  which  na- 
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tion  varying  from  ours,  produces  (imperceptibly  perhaps)  icovc»fBE«» 
a  correspondent  variation  in  the  rules  of  their  common  l^^- 
law ;  (such,  for  example,  as  those  livhich  depend  upon  and 
vary  with  the  highly  commercial  character  of  the  nation  ;) 
yet,  that  on  such  rules  of  the  common  law  as  do  not 
change,  such  as  are  neither  affected  by  a  change  in  the  - 
form  of  government,  nor  by  a  variation  in  the  circum- 
stances or  character  of  the  nation,  I  am  free  to  avail  my- 
self of  the  testimony  of  able  Judges  and  Lawyers  of  that 
country,  even  of  modern  times.  As  upon  those  subjects 
of  commercial  law,  or  the  law  merchant,  which  are  com- 
mon to  England  and  the  other  countries  of  £uropey*thQ 
greatest  Judges  who  ever  sat  in  England  have  often  con- 
sulted eminent  jurists  and  merchsmts  on  the  continent,  in 
relation  to  such  law ;  as  upon  the  subject  of  the  law  of 
nature  and  nations,  we  avail  ourselves  of  the  testimony  of 
eminent  writers  on  those  subjects,  though  clothed  with 
no  authority  whatsoever ;  so  with  respect  to  this  last  men- 
tioned portion  of  the  common  law,  which  is  and  must  ever 
be  the  same  in  both  countries,  until  altered  by  the  Legis- 
lature of  either,  I  do  not  see  that  we  may  not  avail  our-» 
selves  of  the  testimony  of  the  eminent  and  able  judiciary 
of  England^  in  relation  to  the  subject.  I  shall  certainly 
not  be  accused  of  partiality  towards  the  government  of 
Great-Britain ;  but  I  wish  not,  without  necessity,  to  sound 
the  tocsin  against  ths^t  nation ;  to  indulge  my  prejudices 
against  her  to  an  unreasonable  length ;  nor  to  shut  out  from 
our  eyes  that  light,  which,  whila  it  conduces  to  truth,  wilt 
certainly  not  contaminate  our  political  institutions.  I  am 
not  willing  that  an  appeal  to  my  pride^  as  a  citizen  of  in-  ' 
dependent  America^  should  prevail  over  the  best  convictions 
of  my  understanding.  I  do  not  see  why,  upon  principles 
of  stable  and  unvarying  law,  such  as  those  of  evidence^ 
for  example,  the  epoch  of  our  independence  should  be  » 

clutched  with  so  much  avidity :  nor  that,  in  relation  to 
such  principles^  the  testimony  of  Lord  Mansjield  delivered 
in  1777,  is  not  of  equal  weight  with  his  testimony  deliver- 
ed in  1775.  I  wish  it,  however,  to  be  clearly  understood, 
that  I  would  not  only  -confine  the  reception  of  the  modem 
decisions  in  England  to  doctrines  of  this  description^  but 
would  not  receive  even  them,  as  binding  authority.  \ 
would  receive  them  merely  as  affording  evidence  of  the 
opinions  of  eminent  Judges  as  to  the  doctrines  in  ques- 
tion, who  have  at  least  as  great  opportunities  to  form  cor- 
rect opinions  as  we  have,  and  are  influenced  by  no  mo- 
tives but  such  as  are  common  to  ourselves :  ^anci  with  ^  \q^ 
respect  to  the  ancient  decisions  in  flngland^  what  Judge 
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would  wish  to  go  fuithcr  ?  Who  will  contend  that  they 
are  binding  authorities  upon  us,  in  all  cases  whatsoever  ? 
Shall  we  not  have  the  privilege  every  day  exercised  in 
England^  of  detecting  the  errors  of  former  times  ?  Shall 
we  "  take  our  law  of  evidence  from  Keeble  and  Siderfin  ?" 
Shall  we  go  back  to  the  Gothic  days  of  Lord  Coke^  and  re- 
ject every  man  as  a  witness  who  is  not  a  Christian  f  If 
we  are  to  draw  a  line  of  exclusion  on  a  subject  no  way 
affected  by  the  change  of  our  government,  (I  speak  now  in 
relation  to  the  law  of  meum  et  tuum^  why  shall  we  not 
rather  keep  our  eye  upon  the  particular  topics  in  question, 
andtrary  our  rule  accordingly,  than  upon  the  time  of  our 
separation,  which  has  no  necessary  connection  at  all  with 
the  subject  ?  It  would  be  infinitely  more  mischievous  for 
us  to  receive  en  masse  all  the  doctrines  of  the  common  law 
as  our  iawj  and  the  ante-revolutionary  reports  thereto  re- 
lating, than  to  select  what  is  really  our  law,  and  even  to 
read  the  modem  decbions  upon  the  subject  thereof.  Ex-^ 
clasively  of  the  circumstance  of  our  having  become  a  se* 
parate  and  independent  nation,  every  argument  which  ap- 
plies against  the  reception  of  the  modem  authorities  m 
England  arising  from  the  annihilation  of  the  right  of  ap- 
peal from  our  Courts  to  the  Suprenie  Court  in  that  country, 
equally  applied,  before  the  revolution,  to  the  decisions  of 
the  subordinate  Courts  in  Westminster- Bally  which  were 
not  paramoimt  to  our  Courts,  and  whose  decisions  were 
yet  received*  Whensoever  the  judiciary  of  this  country 
shall  have  had  time  to  rear  up  a  system  for  itself:  when- 
soever that  judiciary  or  the  Legislature  of  our  country, 
shaljl  deem  it  proper  to  draw  a  further  line  of  exclusion 
upon  this  subject,  I  shall  most  readily  yield  niy  concur- 
rence :  but  certain  I  am,  that  inasmuch  as  from  the  very 
euts^t  of  our  independence  up  to  this  day,  this  Court,  and 
perhaps  every  other  Court  in  the  union,  has  been  ii^  the 
habit  of  inspecting  and  acting  upon  the  modem  decisions 
in  England^  under  the  restriction  I  have  mentioned  ;  and 
as  those  decisions  have  become  the  basis  of  their  judg- 
ments, great  inconvenience  and  mischief  would  result  from 
making  a  sudden  alteration  in  this  particular  ;  thereby 
shaking  the  authority  of  our  own  solemn  decisions,  and  re- 
establishing the  authority  of  such  ancient  decisions  in 
England^  as  the  modem  ones,  in  both  countries,  had  de- 
tected of  error  and  exploded. 

I  have  deemed  it  proper  to  make  these  preliminary  ob- 
servations, because  an  objection  is  taken  to  the  ntodem  de- 
cisions, by  the  Judge  who  has  just  spoken,  it  being  im- 
possible even  to  question  the  competency  of  the  witness^  o^ 
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^y  "Mother  ground ;  and  because  I  shall  in  this  cause,  us 
usual,  and  as  heretofore  has  been  the  course  in  this  Courts 

3uote  and  rely  upon  some  post-revolutionary  decisions  in 
\nglandi  touching  the  subject  before  us :  at  die  same  time 
1  do  by  no  means  admit,  that  the  decisions  of  ari  earlier 
date  would  not  equally  support  my  opinion. 

I  come  now  to  a  particular  examination  of  the  question, 
whether  Richard  Claiborne^  the  husband,  would  not  him- 
^If,  have  been  a  competent  witness  in  this  cause. 

It  is  an  established  principle,  that  all  persons  are  com- 
petent witnesses,  who  have  either  no  interest  vpi  the  cause^ 
or  whose  interest  therein  hangs  equal  between  the  parties* 
On  this  latter  principTe  our  act  of  Wills  has  proceeded^ 
which,  in  the  eve^t  that  a  subscribing  witness  to  a  will  has 
a  greater  legacy  given  him  therein,  than  he  would  have 
.been  entitled  to  as  his  distributive  share,  only  makes  void 
that  legacy,  in  so  far  as  it  exceeds  that  share.  On  this 
principle,  that  an  interest  on  one  side  is  counteracted  by  an 
equal  interest  on  tlie  other,  it  is  held,  that  the  acceptor  of 
a  bin  of  exchange  is  a  competent  witness  in  ^  action 
against  the  drawer,  to  prove  that  he  had  no  effects,  and 
thereby  prevent  the  necessity  of  notice  to  him ;  for  though 
hy  supporting  the  action  against  the  drawer,  he  relieves 
iumself  from  an  action  at  the  suit  of  the  holder,  he  at  the 
same  time  gives  an  action  against  himself,  at  the  suit  of 
'the  drawer,  in  which  the  want  of  consideration  will  not 
avail  him,  but  must  be  proved  by  another  witne8s.(a)  On 
this  ground  it  was  held,  in  the  case  of  Ilderton  v.  Atkin- 
son^ii)  that  if  A.  have  received  money  from  B*  to  pay  C 
and  the  question  be  whether  A.  were  the  agent  of  C.  he 
(AJ)  may  be  called  as  a  witness  to  prove  the  agency ;  as 
in  any  event,  he  stood  indifferent  between  the  parties,  be- 
ing either  liable  to  pai^  the  money  to  the  plaintiflf,  or  refund 
it  to  the  defendant. 

In  the  case  before  us,  R*  Claiifirne  stood  entirely  indif- 
ferent between  the  parties.  By  giving  testimony,  and  pro- 
curing a  judgment  for  Baring  in  this  action,  he  subjected 
himself  to  die  action  of  Reeder^  founded  on  the  warranty 
in  his  bill  of  sale  :  by  procuring  a  verdict  and  judgment 
for  Reeder^  he  laid  himself,  liable  to  Baring^ s  action,  to 
recover  the  value  of  his  goods  sold  to  Reeder. 

But  however  Claiborne  might  be  interested  in  the  ques^ 
lion  contested  between  the  parties  in  this  suit,  h^  is  a  com- 
fetent  witness,  if  he  is  i>ot  interested  in  the  event  of  this 
cause;  or  if,  being  interested  on  one  side,  he  is  equally 
interested  on  the  other.  This  position  is  entirely  sustained 
by  many  modem  cases,  and  particularly  by.  the  case  of 
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Sent  v^  Baker ^{a)  ♦and  the  rule  now  seems  to  be,  that  th* 
witness  is  competent^  if  the  proceedings  in  the  cause  cannot 
be  used  as  evidence  for  him,  although  he  may  entertain 
wishes  on  the  subject,  and  even  have  occasion  to  contest 
the  same  question,  in  his  own  case,  in  2i  future  action  ;  an^ 
Judge  Buller  says,  he  **  takes  the  true   line  to  be,  is  tht 
(rt)   3  Ttrm  '*  witness  to  gain  or  lose  by  the  event  of  tht  cafuse  ?  which 
Rtp.  27.         ^'  cannot  be,  because  the  verdict  in  the  cause  in  question 
"  could  not  be  evidence  either  for  or  against  him  in  another 
**  action.^     Under  this  principle  it  was  held,  in  that  case, 
that  a  broker  who  Ai?w*e/^ underwrote  a  policy,  after  having 
got  it  underwritten  by  another,  ia.  a  competent  witness  in 
an  action  against  that  other,  to  prove  circumstance?  tending; 
to  shew  that  the  underwriters  on  the  policy  were  not  liable 
to  pay  the  loss  ;  or,  in  other  words,  to  vacate  the  policy  as 
to  that  defendant:  he  was  admitted 'to  be  examined,  al- 
though clearly  interested  in  the  question  contested,  because 
he  was  not  interested  in  the  cause^  nor  could  the  verdict 
and  judgment  rendered  therein,  be  givep  in  evidence  for  or 
against  him,  in  an  actior^  thereafter  to  be  brought  against 
him,  on  the  same  policy,  and  involving  the  same  question. 
As  to  the  old  notion  adopted  by  Lord  Holt^  in  King  w 
Whiting^{i)  that  the  verdict  in  the  first  action  would  be 
sure  to  be  heard  of  by  the  Jury  in  the  second,  and  influence 
(A)  Sec  7      their  verdict,  it  has  been  long  and  often  exploded.(i)     I 
Term  Eep.     apprehend  that  the  principle  of  the  above  position  is  en- 
^.  Smith  y.  xiY^iy  borne  out  by  the  ante-revolutionary  case  of  Abrahams 
{e)^ Burr.    V-  Bunn^(c)  supported  and  explained  in  the  case  of  Smith 
f2251.      '       v.  Prager  just  mentioned  ;  in  both  which  cases,  and  espe- 
cially the  latter,  it  was  held,  that  in  an  action  for  usury^ 
the  party  borrowing  was  a  competent  witness  to  prove  the 
whole  case. 

It  is  an  invariable  rule  of  evidence,  that  as  no  man  is 

^  permitted  to  give  evidence  ia  h'^s  bwn  cause,  neither  shall 

he  avail  himself  in  a  future  action  of  a  verdict  founded  on 

his  mvn  evidence.     It  is  also  a  rule,  that  n6  man  can  be 

prejudiced  by  a  verdict,  who  could  not  have  been  benefited 

{d')  Gilb.  Z.  by  It,  had  it  gone  contrary .(rf)    These  rules,  to  say  nothing 

£j^  28.   7th  of  the  necessity  of  the  verdict^s  being  between  the  same 

.  parties,  go  incontestibly  to   shew,  that  the  verdict  in  the 

cause  in  question  could  never  be  used  for  or  against  i?. 

Claiborne,  in  a  future  action. 

But  it  is  urged  that  this  witness  is  estopped  by  his  qwn 
deed,  and  cannot  invalidate  it.     To  this  I  will  first  an- 


(1)  1  SaUt.  283.— See  notes  to  this  case,  in  the  6th  edition  of  Saihltl, 
)tyJB:vans,  ' 
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Wer»  that  if  CVa/ic?r/2e  had  been  offered  and  received  as  a  novembkb, 
witness,  it  does  not  necessarily  follow,  that  he  would  have  ^^^• 
impeached  his  own  deed.  His  testimony  might  have  gone, 
for  any  *thing  appearing  in  the  bill  of  exceptions  to  the 
contrary,  to  prove,  on  bchdU  of  I^eeder^  that  a  delivery  of 
possession  accompanied  by  his  deed  to  Reeder;  and,  on  • 
Dchalf  of  Baring'^  that  he  derived  a  title  under  Reeder  to  *  iQff 
the  goods  in  question,  posterior  to,  and  independent  of 
any  question  relative  to  the  validity  of  the  bill  of  sale.  In 
either  point  of  view^  the  parties  respectively  would  hare 
been  entitled  to  call  him  as  a  witness^  and  it  might  not  be 
necessary,  for  any  thing  appearing  in  the  bill  of  exceptions, 
for  him  to  question  or  invalidate  his  own  deed.  But  I  will 
not  put  this  que^pon  on  this  ground.  I  will  meet  the  ob- 
jection in  its  full  force; 

If  Claiborne  should  even  impeach  his  own  deed  in  his 
ewn  causCy  it  does  not  necessarily  follow,  that  he  would 
aUeffe  his  own  turpitiide.'  Fraud,  distress,  duress,  and 
various  other  circumstances,  niight  have  wrested  it  from 
him,  might  entirely  have  disrobea  the  transaction  of  all 
turpitude  ;  and  it  may  be,  that  the  deed  ought  not  to  be  a 
moment  countenanced  in  a  Court  of  Justice.  But  as  no 
man  commits  iniquity,  or  accuses  himself  of  dishopourable  / 
conduct,  without  a  motive,  if  he  were  to  impeach  the 
deed,  merely  in  behalf  of  others ^  and  to  prevent  injury 
and  injustice  to  theniy  without  a  possibility  of  gain  to  him- 
self, the  disinterestedness  of  his  motive  would  yield  an 
kpology  for  the  prima  facie  turpitude  of  his  conduct.  But 
on  this  occasion,  we  are  not  driven  to  general  reasoning  :  - 
abundant  authorities  occur  to  repel  the  objection. 

In  Jordaine  v.  Lashbrook^{a)  we  are  told  by  Lord  Ken^  {a)  7  Tenii 
yon^  "  that  estoppels  are  odious,  and  ought  not  to  be  ex-  ^^P-  ^^^* 
^*  tended  further  than  the  law  has  already  carried  them." 
At  this  time  the  law  Had  already  admitted  the  subscribing 
•witnesses  to  a  will  to  give  evidence  to  impeach  it ;  {Lowe 
'^.  JoUiffe  y)  at  this  time,  in  the  case  already  mentioned  of 
Bent  V.  Baker ^  an  underwriter  had  been  permitted  to  im- 
peach apoUcy  subscribed  and  effected  by  himself  ;  and,  in 
^he  principal  case,  {Jordaine  v.  Lashbrooki)  the  payee  and 
indorsee  of  a  bill  of  exchange  was  admitted  to  prove  that 
the  bill  was  void  in  its  creation.  It  was  not  without  some 
struggle  that  this  ladt  decision  was  acceded  to,  in  respect 
of  the  negotiability  of  the  instruinent.  The  rule,  as  ge- 
nerally understood  before,  arising  out  of  the  liberality  of 
the  modem  decisions,  had  principally  confined  the  doctrine 
of  estoppels  to  negotiable  instruments ;  but  yet  the  deci^ 
j&U>Vk  in  jferdiiine  v.  Lashbrookj  under  sdl  the  aspects  of  the 
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case^  was  carried : — But  if  this  doctrine,  as  to  deed*  gc* 
nerally^  had  long  before  been  relaxed  ;  if  that  doctrine  ha^ 
also  been  relaxed  in  relation  to  the  highly  con^mercial  in- 
struments, policies  of  insurance,  and  the  highly  commer* 
cial  ^TXid  negotiable  instruments,  bills  of  exchange,  in  the 
•  ^-  cases  just  mentioned,  can  we  hesitate  a  moment  to  relax 

*  1&7  ^^  *"  relation  to  the  bill  of  sale  in  question  t 

jR.  Claiborne  then  had  clearly  no  interest  in  the  ^ause  in 

question,  as  relative  to  the  property  in  the  goods,  which 

would  disqualify  him  from  bemg  received  as  a  witness* 

^     Had  he  any  interest  in  that  cause  arising  from  his  rijght  to 

Use  or  possess  them,  which  would  work  this  effect  ? 

An  intercst(l)  which  disqualifies. a  witness  from  being  re- 
ceived in  a  Court  of  Justice  is,  *'  where  there  is  a  certain 
"  benefit  or  disadvantage  to  the  witness  attending  the  coose- 
(d)  Gilb,  X.  "  quence  of  the  cause  one  way.^(a)  A  mere  hope  of  bene- 
Mv.  106.  7th  fit  will  not  disqualify.     Thus  a  woman  whose  husband 
^^  was  under  sentence  of  death  is  a  competent  wimess  against 

others  indicted  for  the  same  offence,  though  she  confessed 
she  had  hopes  that  their  convictions  Would  obtain  her  hus- 
band'^s  pardon.  But  if  a  rnvm  promise  the  witness,  that  if 
he  recover  the  lands  in  question,  he  shall  have  a  lease  of 
them  Jbr  so  many  yearSy  this  shall  disqualify  the  witnesSt 
for  he  would  have  a  fixed  and  certain  advantage,  by  the 
event  of  the  suit,  and  by  his  attestation  derives  a  benefit  to 
(0  Gilb.  L.  >»™self.(A) 

£^  108.  7th       The  interest  too  mtist  be  of  some  consideration  or  dignity 
^it.  in  the  law  :  for  it  is  held  that  a  tenant  at  will  of  lands  may 

prove  livery  of  seisin  in  the  lessor  ;  for  a  man  cannot  be  said 
to  gain  or  lose  where  he  has  only  a  precarious  interest,  and 
not  such  a  certain  benefit  or  charge  out  of  the  estate  as  he 
{/c)  UkL  ^^y  recover  in  ^n  action.(c)  I  see  no  difference  between 
this  case  and  a  mere  possession  of  personal  goods,  on  loan, 
which  the  owner  may,  at  any  time,^^put  an  end  to,  by  recap- 
tion, if  he  can  do  it  -wit hout  force ^  or  by  suit  where  the  pos- 
session i6  withheld  from  him  without  right. 


(1)  See  1  E^ina99e*9  Hep.  {Daft  ed.)  48a  note  (1)  to  Smith  q.  t  r. 
fraztri-^U.  97,  9a  note  (1)  (2)  to  Tht  King  v.  J£den.^Ih.  \77.  note  (1) 
to  Jiich.  et.  al.  V.  Toppings  in  \rbich  ail  the  authorities^  boOi  Brttith  ajid 
American^  on  the  doctrine  of  the  competency  of  witnesses,  are  very  ju- 
diciously collected  by  the  editor. — See  also  Federton  v.  Stoffet^  {%  Ctmip6. 
144.>>rhere  it  is  held  that  a  vritness  considering  himseJT  under  an  ho- 
norary obligatron  which  will  be  afTected  by  the  event  of  the  cause,  i^ 
nerertheless  competent  ;  and  the  Chief  Justice  (Sir  yame*  Mantfieldt 
of  C-  P.)  iff  represented  to  have  said,  "  that  the  same  honour  by  whicU 
**  the  witness  considerM  himself  bound  to  pay  a  sum  of  numey,  for 
**  which  he  was  not  liable,  would  leadhtin  to  i»peak  the  truth  betwten 
•«  tiic  parties-'* 
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But,  in  the  case  before  ui,  there  is  abundant  testimony,  novbii»»i%» 
(even  of  Mrs.  CUubome  herself,)  to  shew  that  Baring  had    ^^^^ 
repossessed  hiraself  of  the  goods,  and  no  evidence  that  he 
had  made  any  new  loan  thereof  of  them  to  her  or  her  hus- 
band*    At  any  rate,  however,  it  is  unequivocally  proved, 
that  Baring  locked  them  up  in  the  Smoke-house,  and  kept 
the  key  in  his  pocket :  and  in  1  Bac.  368«(a)  it  is  held,  that  (a)  OvfU- 
if  A»  leaves  a  chest  locked  with  B*  and  takes  away  the  key,  ^'^^'^^fe- 
the  goods  are  in  the  possession  of  A.  for  they  are  locked 
out  of  the  possession  of  B.  and  that  if  B*  pawns  them  to  a 
broker,  A.  may  recover  them  without  tendering  the  money. 

Whatever  hopes  or  expectations,  therefore,  Mr.  Clai- 
borne or  his  wife  may  havehadofyauowr  from  Mr.  Baring 
in  the  event  of  his  retaining  the  goods  claimed  by  the  ap- 
pellee ;  whatever  bias  they  may  have  had  towards  him 
from  that  or  *any  other  circumstance,  I  cannot  see  that  he  *  1^8 
(or  his  wife)  had  such  certain  interest  in  the  subject  in 
question,  as  would  disqualify  them  from  giving  testimony  : 
at  the  same  time  it  is  admitted,  that  these  circumstances 
might  properly  be  addressed  to  the  Jury  in  estimating  his 
credibility.  If  we  once  go  beyond  the  line  established  as 
above,  in  relation  to  the  reception  of  testimony  ;  if  we  once 
-go  into  the  field  of  bias^  of  wishes^  of  hopes ^  or  expectation 
of  benefit,  we  have  then  lost  sight  of  all  our  land-marks  \ 
we  are  at  sea  without  compass  to  steer  by,  or  rudder  to 
guide  our  toursc  ; — ^the  relations  and  connexions  of  parties 
litigant  are  to  be  excluded  forever  i  and  die  whole  fabric 
of  the  law  on  the  point  in  question  will  be  entirely  de- 
molished. 

I  have  thus  considered  this  case  as  if  the  question  rela- 
ted to  Mr.  Claiborne  the  husband.  This  view  is,  in  many 
"points,  much  stronger  than  the  case  actually  before  us ; 
and  ever}'  thing  I  have  said  in  favour  of  his  competency 
emphatically  applies  in  favour  of  that  of  his  wife.  If  a 
man  may,  in  behalf  of  a  stranger,  give  testimony  in  a  cause 
which  involves  a  question  concerning  which  he  may  in  fu* 
ture  be  himself  deeply  interested  in  another  cause,  in  which  , 

he  is  to  be  a  party y  and  in  which  other  testimony  must  be 
resorted  to,  to  benefit  him,  this  holds,  afortiori^  (or  at  least 
with  equal  strength,)  in  relation  to  his  wife.  On  this 
ground  I  entirely  approve  of  the  decision  in  Williams  v. 
yohnson^b)  which  was  quoted  in  the  argument.  That  case  /^\  j  g^^ 
IS  also  recognized  as  law,  in  many  books  and  cases  of  high  50i. 
authority.  In  that  case,  the  testimony  of  the  wife  went 
not  (either  directly  or  circuitously)  to  fix  any  burthen  on 
her  husband,  for  neither  her  testimony,  nor  the  verdict 
feunded  thereon  coidd  ever  have  been  given  in  evideace 
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jiovBH BEE,  against  him  :  it  merely  went  to  exempt  a  stranger^  to  whcdl 
1806.  she  was  entirely  indifferent,  from  being  charged  with  a 
debt  which  was  due  to  the  plaintiff  by  another.  And  I 
take  the  rule  on  this  subject  to  be,  that  in  civil  actions 
where  the  husband  is  no  party ^  the  wife  may  be  called  as  a 
witness,  even  to  facts,  ;which,  if  proved  in  another  action 
to  which  her  husband  is  a  patty ^  and  by  evidence  other 
than  her  own,  may  go  to  charge  him.  The  unavailing 
testimony  of  the  wife  in  such  case,  entirely  impotent  as  it 
relates  to  the  husband,  producing  to  him  no  loss,  and  con- 
sequently exciting  iu  him  no  displeasure,  will  not  violate 
the  reason  of  that  policy,  which,  in  respect  to  the  harmony 
to  be  desired  in  the  marriage  state^  has  given  rise  to  tho 
rule  in  question. 

In  every  point  of  view,  therefore^  I  am  of  opinion  that 
Mrs.  Claiborne  was  a  Competent  witness,  and  that  a  new 
trial  ought  to  be  granted. 


*  169 


♦Judge  F^LEMING.  The  counsel  for  the  appellant,  iri 
this  cause  in  the  Court  below,  have  stated  five  diflPerent 
grounds  on  which  they  moved  the  Court  below  for  a  new 
trial.  1st.  Because  the  verdict  was  against  evidence.  2d* 
Because  the  damages  were  excessive.  3d.  Because  the 
evidence  of  Mrs.  Ann  Claiborne  ought  to  have  been  ad- 
mitted. 4th.  Because  the  defendant,  on  the  said  trial  was 
surprised  by  the  rejection  ©f  the  said  evidence.  5th.  Be- 
cause since  the  trial  they  have  discovered  new  evidence; 
As  some  of  them  appear  frivolous  and  unfounded  j  and 
the  force  of  others  seems  Weakened  by  the  offer  of  the 
plaintiff  to  release  198  dollars  of  the  damages,  I  shall  con- 
fine my  observations  to  the  rejection  of  Mrs.  Claibome*a . 
testimony,  which  to  me,  seems  to  be  an  important  pointy 
and  is  attended  with  difficulty  ;  in  the  discussion  of  which 
it  may  not  be  improper  to  inquire  what  are  the  legal  dis-i 
abilities  of  a  feme  covert  (as  such)  to  give  evidence  in  a  ci- 
vil cause  ?  There  are  only  two  which  occur  to  nje  at  pre- 
sent; the  first  is  where  the  husband  is  a  party,  either 
Elaintiff  or  defendant  in  a  cause  ;  the  other  where  the  hus- 
and  is  immediately  interested  in  the  event  of  a  suit. 

It  is  a  general  principle  that  no  one  can  be  a  witness  for 
himself ;  and  it  follows  of  coui-se,  that  the  husband  and 
wife,  whose  interest,  the  law  has  united,  are  incompetent 
to  give  evidence  in  behalf  of  each  other,  or  any  other  per-^ 
fion  whose  interests  are  the  same  ;  and  the  law,  for  reasons 
of  policy,  also  prevents  them  from  giving  evidence  against 
each  other  ;  for  it  would  be  hard  that  the  wife,  who  could 
not  be  a  witness  for  her  husband  should  be  a  witness  against 
him ;  but  it  has  been  adjudged  that  in  civil  causes,  where 
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peither  is  a  party,  the  wife  may  be  called  as  a  witness  to  xovember; 
prove  facts  which  may  eventually,  charge  the  husband  ;  as        ^^^* 
m  the  case  of  IVtHiams  v.  Johnson^  (in  1  Strange^  504.) 
which  case  has  never  been  overruled  that  I  can  discover. 
The  case  of  Barker  v.  Dixicy  in  the  time  of  Lord  Hard- 
ivicke^  and  cited  by  Mr.  Nicholas  to  prove  a  contrary  doc-    .  j 
trine,  doth  not  apply  ;  for  there  the  husband  was  a  part)-  to 
the  suit. 

I  shall  next  consider,  on  general  principles,  what  is  such 
an  interest  in  the  event  of  a  suit  as  will  totally  exclude  the 
testimony  of  a  witness.     And  this  has  often  been  the  sub- 
ject of  controversy.     Lord  Mansfield^  when  delivering  his 
opinion  in  the  case  of  Walton  and  others^  assignees  of  Sut" 
ton  V.  Shelleyy(a)  observed,  that  the  old  cases,  upon  the  (a)  1  Term 
competency  of  witnesses,  have  *gone  upon  very  subtle  J^ep.SOCk 
grounds  ;  but,  of  late  years,  the  Courts  have  endeavoured,  *   170 
as  far  as  possible,  consistendy  with  those  authorities,  to  let 
the  objection  go  to  the  credit,  rather  than  to  the  compe^ 
tency  of  a  witness.     And  Lord  Kenyon^  when  giving  his 
opinion  in  the  case  of  Bent  v.  Bakery(J>)  premised,  with  /^x  ^Xerm 
mentioning  what  was  said  by  Lord  Mansfield  on  the  sub-  nep,  27. 
ject,  and  added,  "  if  the  opinion  of  so  great  a  Judge  stood 
**  in  need  of  any  support,  it  would  have  it  from  the  senti-. 
**  ments  of  Lord  Hardwicke^  in  the  case  of  King  v.  Brai/y 
*'  who  said,  that  whenever  a  question  of  this  sort  arose,  on 
**  which  a  doubt  might  be  raised,  he  was  always  inclined 
^*  to  restrain  it  to  the  credit  rather  than  to  the  competency 
**  of  the  witness,  making  such  observations  to  the  Jury  as 
**  the  nature  of  the  case  should  require."     Lord  Kenyon 
further  said,  that,  fortified  with  such  authorities  as  these,  he 
had  no  scruple  in  declaring  his  concurrence  that,  wherever 
there  are  not  any  positive  rules  of  law  against  it,  it  is  bet- 
ter to  receive  the  evidence  of  the  witness,  making  neverthe- 
less such  observations  on  the  credit  of  the  party  as  his 
situation  requires.   And  Peake^  in  his  treatise  on  evidence, 
page  144.  adds,  that  the  '*  general  rule  now  established  is,  that 
*'  no  objection  can  be  made  to  a  witness,  on  this  ground, 
♦'  unless  he  be  directly  interested,  that  is,  unless  he  may  be 
♦*  immediately  benefited  or  injured  by  the  event  of  the  suit ; 
**  or  unless  the  verdict,  to  be  obtained  by  his  evidence,  or 
**  given  against  it,  will  be  evidence  for  or  against  him  in 
**  another  action  in  which  he  may  afterwards  be  a  party. 
"  Any  smaller  degree  of  interest,  as  the  possibility  that  he 
**  may  be  liable  to  an  action  in  a  certain  event,  or  that,  ^ 
**  standing  in  a  similar  situation  with  the  party,  by  whom  * 
**  he  is  caBed,  the  decision  in  that  case  may,  by  possibility, 
f'  influence  the  minds  ©f  the  Jury  in  his  own,  or  the  likoj^ 
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vovEMBBK,  ^^  though  it  furnishes  a  strong  argument  against  his  credi- 
1806.        u  bility  does  not  destroy  his  competency." 

Let  us  apply  these  rules  to  the  case  now  before  us.  It 
has  been  admitted  that,  should  Mrs.  Claiborne^s  evidence 
be  admitted,  it  discloses  facts  that  may  eventually  charge 
-  her  husband.     Admitting  it  to  be  so,  we  have  the  authori- 

ty of  the  case  of  Williams  v.  Johnson^  directly  in  point,  ia 
support  of  the  admission  of  her  testimony.  But  the  great 
objection  made  in  the  argument  of  the  cause  was  the  sup- 
posed interest  she  herself  had  in  the  event  of  it ;  from  an 
expectation  that,  in  case  Baring  should  be  successful,  she 
17 J.  would  be  favoured  with  a  reloan  of  the  ♦goods.  This 
gcems  to  be  a  remote  interest  indeed,  and  only  conjectural ; 
but,  however  that  may  be,  and  whatever  may  be  the 
ground  of  such  expectation,  it  cannot  be  affected  by  the 
event  of  the  suit ;  for  it  is  well  known,  that  in  an  action  of 
trover,  the  moment  the  plaintiff  recovers  his  damages,  for 
the  conversion  of  the  goods,  the  absolute  property  in  them 
vests  in  the  defendant,  and  a  recovery  of  damages  by  Ree- 
^  der  can  be  no  bar  to  Baring*8  exercising  his  benevoknce  to 

Mrs.  Claibprncy  should  he  be  so  inclined. 

As  to  the  opinion  that  the  admission  of  Mrs.  Claiborne's 
testimony  would  be  opening  a  door  to  fraud,  and  to  perju- 
ly ;  and  the  apprehension  that  it  might  be  considered  as  a 
precedent  to  sanction  the  interference  of  a  wife,  where  a 
Jieri facias  is  levied  on  the  goods  of  the  husband,  I  confess 
I  have  no  such  fears,  as  the  cases  appear  to  me  to  be  very 
distinct  from  each  other. 

I  am  of  opinion,  upon  the  whole,  that  Mrs.  Claiborneis 
a  competent  witness,  and  that  the  credibility  of  her  testimo- 
ny ought  to  be  left  to  the  consideration  of  a  Jury  ;  that  the 
judgment  be  reversed,  the  cause  remanded  to  the  Court 
below,  for  a  new  trial  to  be  had  therein,  with  ^n  instruc- 
tion agreeable  to  this  opinion* 

Judge  Carrington.  As  I  concur  in  opinion  with  the 
two  Judges  who  have  immediately  preceded  nie,  I  shall 
be  the  more  concise  in  assigning  the  reasons  which  have 
induced  me  to  form  that  op'mion. 

The  objection  to  Mrs.  Claiborne*s  testimony  is,  that  she 
was  interested  in  the  event  of  the  cause,  inasmuch  as  she 
would  be  deprived  of  the  use  of  those  goods,  in  case  of  a 
recovery  by  Reeder.  The  witness  was  in  possession,  and 
had  the  use  of  thbse  things,  at  the  will  of  Baring*  If  this 
had  been  an  action  of  detinue^  the  specific  articles  might 
have  been  recovered,  and  Baring  himself  would  have  hatl 
jpo  power  over  them ;  consccyently  Mrs.  Claiborne  would 
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haVe  been  deprived  of  the  use.    But  this  is  an  action  of  vovsmbsba 

trover  t6  recover  the  value  of  the  goods^  which  will  neither        |5^- 

disturb  the  possession  of  Baring  nor  the  use  to  Mrs#  Clai-  ~ 

borne;   and  \{ Baring  chose  to  continue  them  in  that  ttse^ 

he  had  the  same  power  over  the  goods,    immediately  oi^ 

the  commencement  of  this  suit^  as  before.  «*_- 

The  cases  cited  by  coimsel  on  both  sides,  I  have  care- 
fully examined,  and  the  weight  of  authorities  will  warrant 
th6  admission  of  Mrs.  Claiborne's  testimony.  The  case  in 
1  Stra.  504.  goes  even  to  permit  the  wife  to  be  a  witness 
*io  charge  the  husband,  further  than  the  husband,  in  this  *  173 
case,  could  be  charged  by  the  wife's  testimony.  The  cases 
in  Term  Reports  do  not  contradict  that  in  Strange*  As  to 
the  precedent,  it  can  have  no  operation^  but  in  similar 
cases : — every  case  should  be  decided  according  to  its  own 
circumstances.  In  the  present  case,  Mrs.  Claiborne  had  a 
hare  prospect^  simext  hope^  that  the  goods  mig^t  be  return- 
ed to  her ;  and  that  prospect  was  not  destroyed  or  aiFected 
by  this  suit.  An  heir  apparent,  and  even  a  son,  never  has 
been  considered  as  an  incompetent  witness  for  the  father,  al-  ^ 

though  he  might  be  expectant  of  a  large  fortune  at  a  fu* 
ture  day.  7  Term  Rep.  480.  Ilderton  v.  Atkinson^  is  a 
case  in  point.  There^  a  man  in  the  character  of  an 
agent  received  a  sum  of  money  from  the  defendant  to  the 
use  of  the  pkuntiff :  upon  a  suit  against  the  debtor  for  the 
^me  sum,  the  plaintiff  denied  the  agency^  and  objected  to 
tlie  competency  of  the  agent  to  prove  his  own  powers^ 
The  Court  considered  him  liable  no  more  to  the  one  thau 
the  other,  and  admitted  him  as  a  competent  witness.  This 
may  be  considered  as  overruling  the  case  of  Davis  v.  Din^ 
woody. 

I  concur  in  opinion  that  Mrs.  Claiborne  was  a  competent 
witness ;  that  the  Judgment  should  be  reversed  and  a  new 
'trial  awarded,  witn  directions  to  the  District  Court  to  ad-^ 
mit  the  testimony  of  Mrs.  Claiborne^  whose  credibility  will 
rest  with  the  Jury^ 

Judge  Ltons.  I  cannot  conceive  any  tiling  more  dan- 
gerous to  creditors  and  puif'chasera  than  to  admit  a  wife  as  a 
witness  to  prove  that  the  personal  estate  held  by  her  hus- 
band, upon  the  possession  ofwhich  he  obtained  credit,  did 
not  belong  to  him,  but  was  lent  to  her  by  a  friend ;  which 
would  put  an  end  taall  credit  oh  the  mere  possession  of  per- 
sonal property^  and  open  abroad  door  to  fraud,  deceit  and 
peijury. 

Possession  alone  is  prima  facie  evidence  of  ojvnership. 
and  obtains  credit  to  the  possessor  every  where*  That  i» 
V»L.l  Ail 
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the  onty  criterion  by  which  the  people  generally  can  judge 
of  his  property  ;  and  what  will  be  the  situation  of  merchants, 
tradesmen  and  purchasers,  if  they  are  liable  to  be  defeat-* 
ed  and  defrauded  of  their  just  debts  and  purchases  by  tke 
evidence  of  the  wife  that  the  property  did  not  belong  to  the 
husband,  but  was  only  lent  to  him  or  her  ?  Would  it  not 
encourage  fraudulent  combinations  to  obtain  false  credit  I 
Let  the  husband  only  make  a  friend  of  a  third  person  to 
daim  the  property  as  lent,  and  the  wife  is  ready  to  prove 
♦it,  without  any  other  proof  as  to  prior  right  or  even  pos- 
session in  the  lender,  or  that  he  had  ever  owned,  or  even 
seen  the  articles  that  were  said  to  have  been  lent. 

There  is  no  proof  in  this  case  that  the  articles  claimed 
by  Baring  as  lent  by  him  were  ever  so  lent,  or  were  ever 
possessed  by  him,  except  the  deposition  of  Mrs.  Claiborne 
referring  to  Baring*s  letter  mentioning  the  loan;  and,- 
surely,  such  a  letter  may  be  easily  framed  by  any  person 
combining  in  a  fraud  to  answer  the  purpose  of  protecting 
the  property  from  creditors  or  purchasers :  not  that  I  would 
impute  any  fraud  to  Mr.  Baring  in  this  case,  but  I  must 
guard  against  its  being  practised  by  others,  and  not  es- 
tablish a  precedent  that  may  in  any  way  encourage  or  coun-^ 
tenance  such  fraudulent  practices  to  the  manifest  injury  of 
fair  creditors  and  purchsisers  by  holding  out  a  false  credit 
to  the  world  to  deceive  and  impose  on  mankind«(a) 

Courts  have  a  right  to  determine  on  the  competency  of 
witnesses,  and  to  disallow  such  as  are  incompetent,  if  their 
evidence  is  objected  toby  either  party. 

Husband  and  wife  are  considered  aa  but  one  person  in 
law.  She  is  under  his  controul,  and  subject  even  to  his 
correction ;  *^  which,  although,  doubted,  as  Mr.  Blackstone 
**  says,  in  the  polite  reign  of  Charles  II.  yet  the  lower  rank 
"  of  people,  who  were  always  fond  ©f  the  old  common  law^' 
^^  still  claim  and  exert  their  ancient  privilege,  and  die  Coorta 
^^  of  Law  will  still  permit  a  husband  ta  restmhi  a  wife  of 
*^  her  liberty,  in  case  of  any  gross  mbbehaviour ;"  for 
which  be  cites  Strange^  478.(*)  and  875.(c)— 1  BL  Com.  pr 
445. 

Witnesses  may  be  examined  upon  their  voir  dtre,  or 
their  interest  may  be  proved  in  Court,  aad  such  as  are  in- 
terested in  the  event  of  the  cause  are  not  to  be  received  or 
examined^    t  BL  Z70* 

Ought  a  wife  to  be  received  in  a  cause  to  prove  a  fraud 
on  her  husband  I  Lord  Coke  says  she  is  not  to  be  examin- 
ed against  her  husband,  {Co.  Litt.  6.)  and  even  in  a  mat- 
ter where  she  wad  only  concerned  as  executrix,  she  was 
disallowed.(^)  She  cannot  be  a  witDesm  for  a  person  jointly 
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indicted  with  her  husband/a)  and,  if  not,  surely  not  in  one  xovbmbsb» 
•gainst  her  husband  alone.     The  reason  of  all  these  cases        ^^^ 
is  founded  on  the  impolicy  of  permitting  husband  and  wife 
to  give  evidence  for  or  against  each  other. 

^Again.     No  person  is  allowed  to  invalidate  his  own 
act(^)— 1  Durnford  and  EaU^  330.  nor  to  prove  his  own 
turpitude.(c)  Surely,  therefore,  Claiborne  ought  not  to  be  {a)      Stra. 
allowed  to  invalidate  his  own  deed,  or  prove  his  own  tur-  ^095.  ^J* 
pitude ;  neither  dpght  his  wife  to  prove  it  on,  or  for  him.      S3.^i?exT. 

In  the  case  ot  &e  King  v.  The  inhabitante  of  ErUwelL,  Azire, 
repor^d  in  the  appendix.  No.  1.  to  Peake^s  Law  of  Evu  (^)  l  Term 
dence^  and  in  3  Term  Rep^  707.  the  Judges  were  divided  ^^^^J^^. 
upon  a  question  of  evidence,  Groue  and  Kenyon  being  on  ^/^  ^'    ^'^^ 
one  side,  and  BuUer  and  Ashurst  on  the  other.     Lord  (c)  Ctmp. 
Kenyan  then  said  that  **  all  questions  upon  the  rules  of  evi-  l^-  jfo/t  r. 
**  dence  are  of  vast  importance  to  all  orders  and  degrees  of  ^^JiJ^Ju^rt! 
^^  men  ;  our  lives,  liberty  and  property  are  all  concerned  in        ^   174 
*'  the  support  of  these  rules  founded  upon  good  sense,"  &c« 
In  the  coure  of  his  observations,  he  mentioned  ^  tluit,  in 
"  the  Kingv.  Nuttley^{d)  the  whole  of  the  wife's  evidence  ^^  Burr.  Set. 
^  was  disregarded  ;  that,  in  Baldtvin  v.  Blacimore^{e)  Jus^  Cane^  701. 
^^  tice  Foster  had  treated  the  argument  with  indignation  (0^^  ^»^- 
♦*  diat  cummuni^  error  facit  jiu  ;  had  allowed  that  it  might 
*^  sometimes  be  true,  but   *  hoped  he  should  never  hear 
^^  that  rule  insisted  on  to  set  up  a  misconception  of  the  law 
^  in  destruction  of  law.'    The  mistakes  of  Judges,  said 
}^  Lord  Kenyony  provided  they  became  universal,  would, 
«^  according  to  that  doctrine,  become  rules  of  law,  and, 
^^  working  injustice  every  day,  if  persisted  in,  would  supers 
**  sede  the  law.'* 

There  can  be  no  general  rule,  it  is  said,  without  an  ex- 
ception; but  exception  upon  exception,  refinement  upon 
refinement  bring  the  rule  to  nothing ;   so  that  it  would  be 
,  better  if  no  rule  existed,  and  then  discretion  alone  would 
govern. 

There  is  nothing,  concerning  which  the  Judges  of  En* 
gland  differ  more,  than  rules  of  evidence;  they  have  been 
so  often  vexed  and  perplexed,  as  Chief  Justice  Ryder  said, 
if  cases  cited  were  overruled  by  subsequent  Judges ;  and 
certainly  we  have  the  same  right  to  overrule  their  determi- 
nations. 

Lard  Mansfield  and  Lord  Hardmcke  were  generally  in- 
clined to  let  objections  go  to  the  credit  rather  than  compe- 
tency of  witnesses,  exercising  a  right  of  making  observa- 
tions to  the  Jury  concerning  their  testimony  as  the  nature 
of  the  case  should  require,  a  ri^ht  smd  a  practice  which  the 
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vovRMBBft,  Courts  are  not  allowed  in  this  coontry  to  indulge,  as  tjx^ 
1806^       croaching  too  much  on  the  province  of  the  Jury.     *Yet 
Lord  Hardwtcke  in  the  case  of  Barker  v.  Sir  Woohton 
Dixicyia)  would  not  allow  the  plaintiff's  wife  to  be  examine 
ed,  notwithstanding  the  defendant  was  willing,  and  Lord 
.  Mansfield  decided  in  the  same  way,  in  the  case  of  BerUley 

(rt)  Cmtes       V.  Cooky  Cited  in  2  Term  Rep.  265. 

umfi.  Hardw.      Lord  Kenyon,  in  a  late  case  oijordaine  v.  Ljshbrook^b) 

(t)   7  TVrm  ^^^^  recommending  consistency  in  rules  ot  evidence,  an4 

Hep.  601.       lialking  much  about  its  vast  importance,  overruled  the  dc- 

*  175        cision  in  JValton  v.  Sheili/y  reported  in  1  Term  Rep*  296. 

declaring  that  case  not  to  be  law,  and  allowed  the  payer 

^d  indorser  of  a  bill  of  exchange  to  prove  that  the  bill 

was  void  in  its  creation  !     For  my  part,  I  conceive  that 

the  case  of  Walton  v.  Shelly  was  the  best  law,  and  ought  tp 

prevail  against  the  latter  opinion,  which  opens  a  dopr  for 

fraud  and  perjury. 

Factors  and  agents  are  allowed  to  be  witnesses,  as  ser*^ 
vants  not  interested  ;  but  if  any  way  liable  to  the  priiicipal 
or  employer,  he  must  release  diem  from  all  actions  before 
they  can  be  admitted.  If,  therefore,  Claiborne  and  his 
wife  were  considered  as  agents  or  trustees  in  this  case. 
Baring'  should  *  have  released  Claiborne^  and  she  should 
have  been  sworn  on  a  voir  dire  before  she  was  allowed  to 
be  a  witness ;  and,  even  then,  much  might  have  been  ob- 
jected to  her  credibility,  as  she  was  to  have  the  use  of  the 
furniture,  &c.  during  her  own  pleasure,  according  to  fia* 
ring*s  letter.  But,  certainly,  until  Claiborne  wgs  fully  re- 
leased, I  do  not  think  she  was  competent^ 

As  to  Reeder*s  suffering  Claiborne  to  keep  possession  of 
the  goods,  after  Claiborne  had  made  a  deed  for  them,  or 
the  deed's  not  being  recorded  within  eight  lunar  months^ 
I  do  not  consider  either  question  material  in  this  case,  as 
Baring  was  not  either  a  creditor  or  purchaser,  but  claims 
as  a  mere  lender,  and,  without  the  aid  of  Mrs.  Claiborne*^ 
evidence  cannot  prove  even  that ;  for,  if  he  had  had  any- 
Other  evidence,  he  would  and  ought  to  have  proved  it,  in 
delicacy  to  Mrs.  Claiborne^  yrho  was  not  only  wife  of  Clai-- 
borne,  but  sister  of  his  own  wife ;  so  that  he  has  no  right 
to  make  the  objection,  having  not  recorded  his  loan  or 
given  any  notice  of  it,  to  prevent  a  sale  of  the  goods  lent, 
or  credit  being  improperly  obtained  by  the  person  who  had 
them  in  possession^ 

It  has  been  said  that  Claiborne  is  not  interested,  because 
he  is  liable  to  both  parties ;  but  how  can  Claiborne  be  liable 
to  Baring,  except  by  the  evidence  of  his  rvife,  who  is  tl^p 
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only  witness  to  prove  the  loan,  or  his  knowledge  of  *it8  vovemuba, 
being  a  loan  only,  and  not  an  absolute  gift  to  her  ?    Surely,       ^1806. 
then,  he  could  only  be  liable  to  Rteder^  and  is,  therefore, 
zxa  improper  witness  against  his  own  deed,  which  affirmed 
the  goods  to  be  his,  and  warranted  them  to  Reeder. 

So  that,  upon  every  view  of  the  case,  as  to  impolicy  or 
fraud,  I  think  the  opinion  of  the  District  Court  was  cor- 
rect, in  disallowing  the  wife  to  be  a  witness* 

I  will  further  observe,  1.  That  the  verdict  was  not 
against  evidence  ;  2.  That  the  damages  were  released  to 
the  satisfaction  of  the  Judge,  who  could  best  determine 
that  matter ;  3.  That  there  could  be  no  surprise,  as  to  the 
rejection  of  Mrs.  Cknborne^s  evidence,  because  the  objec- 
tion was  reserved  when  her  deposition  was  taken  ;  and, 
4.  That  the  new  matter  was  no  cause  for  a  new  trial,  as 
Claibome*s  affidavit  was  no  proof ;  and  Fairfax  might  have 
been  produced  at  the  trisU :  and  the  damages  released 
amounted  to  more  than  the  articles  left  hy  Barings  accord- 
ing to  the  opinion  of  the  Judge  who  tried  the  cause.  I 
am,  therefore,  for  affirming  the  judgment. 

But,  a  majority  of  the  Judges  being  of  a  different  opi- 
nion, the  judgment  is  to  be  reversed  and  a  new  trial  award- 
ed, with  directions  to  admit  the  deposition  of  Mrs*  C/oi- 
borne  to  be  read  as  evidence  at  the  tnal  of  the  cause* 


Armistead  against  Butler's  Administrator.  Novem^ir. 

THIS  was  an  appeal  from  a  judgment  of  the  District  In  an  actioii 
Court,  held  at  King  and  ^een  Court-house.  J^  aaumptit 

PannillmdButkrj  as  joint  partners,  brought  indebitatus  ^^^^^^^' 
assumpsit  against  the  appellant,  for  freight  and  dcmuirrage  ci^^g?vc 
of  a  vessel.  The  suit  having  abated  as  to  Pannill^  by  his  in  evidenee* 
death,  it  was  prosecuted  by  the  surviving  partner.  At  ••  a  set-ofT, 
the  trial,  the  defendant "  offered  to  prove  payments  made  ^^®  ^^^^ 
*'  to  Pannill^  one  of  the  acting  partners,  (by  crediting  his  \^  in^daal 
**  account,  for  goods  sold  and  delivered  to  the  said  Pannilly  partner  j  aU 
*•  by  the  direction  of  the  said  Pannilly  by  the  amount  of  JJ®"S*'»  ^^ 
"  what  he  was  owing,  on  account  of  freight  for  employing  of^guc^part! 
*'  the  said  vessel  of  the  plaintiff's,)  but  the  Court  refused  ner,  the  part. 
"  to  let  this  evidence  go  to  the  Jury."  To  this  opinion  the  nership  de- 
defendant  excepted ;  and,  a  verdict  and  judgment  being  ^^^^  ^" 
had  against  him,  he  appealed  to  this  Court.  The  appeal  credit  a- 
was  entered  on  the  docket  on  the  11th  day  of  ^une^  1803,  gainat    the 

goods. 

The  Court  will  take  up  a  cause,  out  of  its  turn  on  the  docket  as  a  delay  case,  if  the 
(inty  points  in  ith«d  in  another  case  been  def[ided  by  the  Court,  against  theappeUsnty 
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*  And  now  Hay  y  for  the  appellee,  moved  to  take  it  up,  out 
of  its  terni,  as  a  delay  case,  conceiving  that  the  only  point 
arising  in  it  had  been  so  fully  settled  in  the  case  of  Scott 
V.  TrentSy  {X  Wash.  77.)  that  no  lawyer  would  undertake 

to  argue  it. 

Randolph^  for  the  appellant,  at  first  supposed  that  this 
cause  would  require  argument.  But  afterwards,  he  zAr 
mitted,  that  upon  a  more  minute  inspection  of  the  record, 
he  could  not  distinguish  it,  in  principle,  from  the  case  of 
Scott  y.  TrentSy  determined  by  this  Court.  And  if  that 
was  to  be  considered  as  a  ruling  case,  he  should  sobmit 
th^  cause,  with  this  suggestion  only,  whether  the  delivery 
of  the  goods  to  PanntU^  at  his  request,  and  direction  by 
him  to  enter  them  against  the  partnership  demand,  did  not 
amount^  payment* 

By  the  whole  Court,  (absent  Judge  Flenmg^  the  jad|^ 
ment  was  affirmed. 


Monday^ 
)7anember  \7f 

When  a  deed 
nientions  the 
course   and 
distance  of  a 
line,  without 
IU17     other 
description 
thereof,    pa* 
rol  evidence 
is  admissible 
to      prove 
marked  trees, 
uot    in    the 
course  or  ter- 
mination    of 
that  line,    to 
be   the   true 
line  intended. 

That  the 
i<rm  stated  in 
a  declaration 
in  ejectment 
has  expired, 
previous  to 
the  decision 
on  an  appeal. 
Is  a  ciroum* 
stance  of  no 
importsiKO* 


Baker  against  Seekright,  lessee  of  Glascock. 

THIS  was  an  ejectment,  brought  in  the  District  Court, 
by  the  appellee  against  the  appellant.  The  declaration 
claimed  the  lands  by  the  ordinary  description.  A  mesne 
deed  of  conveyance  under  which  die  plaintiff  claimed,  called 
for  the  line  in  dispute  by  course  and  distance  only.  At  the 
trial,  the  lessor  of  the  plaintiff  offered  evidence,  that  a 
particular  line  represented  on  a  plat  in  the  catise,  was  well 
marked,  and  was  the  line  of  the  plaintiff's  land.  To  the 
admission  of  this  the  defendant  objected,  and  prayed  the 
opinion  of  the  Court,  whether,  as  the  call  of  the  deed  was 
for  course  and  distance,  without  any  other  boundary^  na<f 
tural  or  artificial,  parol  evidence  should  be  admitted  to 
prove  any  marked  trees,  not  in  the  course  or  terminatiou 
of  that  line  as  called  for  in  that  deed,  to  be  the  trqe  line 
called  for  or  intended  in  the  aforesaid  deed.  The  Court 
was  of  opinion,  that  such  evidence  was  admissible^  To 
this  opinion  an  exception  was  taken.  There  was  a  verdict 
for  the  plaintiff  for  the  lines  from  H.  to  A.  thence  to  B; 
thence  to  A.  and  from  thence  to  H*  and  for  one  penny 
damage.  The  judgment  was  for  the  plaintiff  for  his  term, 
yet  to  come,  of  and  in  the  lines  aforesaid,  and  the  penny 
damage.  From  which  judgment  an  appeal  W9d  taken  to 
this  Court, 
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^BottSy  for  the  appeUant,  made^he  following  points  :  Ist. 
That  the  description  of  a  line  by  words  of  plain  unequivo- 
cal import  in  a  deed  of  mesne  conveyance,  cannot  be  con- 
tradiaed  by  oral  evidence. 

2d.  That  the  grantee,  under  such  mesne  conveyance, 
claiming  under  the  same  exclusively,  must  be  limited)  in 
every  respect,  by  the  terms  of  the  deed  creating  that 
daim. 

3d.  That  such  grantee  must  locate  his  title  according  to 
the  description  of  the  lines  made  out  in  the  deed  giving 
birth  to  such  tide,  and  not  according  to  oral  proof  of  other 
lines  inconsistent  therewith. 

4th.  Tliat  as  a  man  cannot  obtain  title  to  land  by  oral 
proof,  that  the  lines  bounding  the  same  are  his,  without  a 
deed  afortiorzj  he  cannot  obtain  title  by  oral  proof  of  lines, 
inconsistent  with  the  deed  under  which  he  claims  them. 

5th.  That  a  verdict  and  judgment  for  lines  from  letter 
to  letter,  without  describing  on  what  these  letters  are — 
whether  in  a  plat,  report,  or  any  thing  else — and  when 
these  letters  could  not  oe  found  in  the  woods  by  the  sheriff, 
arc  variant  from  the  declaration  and  issue,  insensible,  un- 
certain and  void. 

6th.  That  the  term  having  expired(l)  since  the  judgment 

oE*  the  Court  below,  so  much  of  the  judgment  as  goes  for 

the  term  yet  to  come  cannot  be  affirmed  so  as  to  justify  a 

new  judgment  in  the  District  Court,  in  conformity  with  the 

,  certificate  of  such  affirmance.(a)  («)  2  Bae. 

Abr.  GvtU.  tjL 
433     tit     JR» 

Edmund  J.  Lee  and  Cali^  for  the  appellee,  relied  on  the  jectment,  let. 
opinion  of  Judge  Pendleton  in  Shaw  v.  Clements ^(J})  and  (G.)    Skin. 
the  cases  oi  Herbert  v.  Wise^{c)  in  this  Court,  and  Taylor^  \6i.Sedgvnck 
Rep.  \17J(d)  as  conclusive  authority  to  shew  that  the  evi-  T^^  \c^^ 
dence,  which  was  admitted  by  the  District  Court,  was  429. 
proper  and  competent  in  this  case :  that  the  plaj  referred  (0  ^  ^^l. 
to  in  the  verdict  of  the  Jury  was  expressly  made  a  part  of  r^^'  iTortk- 
the  record,  by  the  appellant,  in  her  own  bill  of  exceptions  ;  ccwiina. 
and  that  it  not  only  precluded  her  from  making  any  objec- 
tion to  it,  but  furnished  sufficient  information  to  the  sheriff 
to  enable  him  to  give  possession  to  the  plaintiff,  who  must 
always  take  it,  at  his  own  peril. 

Wednesday  J  November  19.  By  the  whole  Court,  (absent 
Judge  Flendng^  the  judgment  of  the  District  Court  was 
affirmed. 

(t)  As  to  amending  the  term  in  ejectment*  see  4  Burr.  244r*  Dpc 
V.  Pitkingtoru  2  W,  Black*  Bep.  9i0.  /?»e,  ex  dem.  Lre^  v.  £ili*.  Cov»ff. 
)*il.  Vicart  T.  ffaydon. 
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A  SPECIAL  COURT  OF  APPEALS(l) 

BELD 

AT  THE  CAPITOL  IN  THE  CITY  OF  RICHMOND, 

On  Thursdaify  ^^  ^Oth  qf  J^orvemhtrj  \%Q%. 

PRESENT 

Judges    LYONS  '\ 

and        V    of  the  Supreme  Court  of  Appealf. 
ftOANEj 

WHITE,   J 

^^^       >    of  the  General  Court* 
HOLMES  J 


Randolph's  Executor  against  Randolph's  Execu-    Thur^da^ 
tors  and  others.  ifovemb^Tq. 

ON  an  appeal  from  a  decree  of  the  High  Court  of  Additional 
Chancery,  whereby  a  bill  of  review  filed  by  the  appellees  circumstan- 
against  the  appellant  had  been  sustained,  and  relief  granted  ^^*  merely 
pursuant  to  the  prayer  of  the  biU.  SSu^roTed 

The  orinnal  bill  (which  was  exhibited,  in  March  1791,  in  the  origi- 
by  the  appellees  as  representatives  of  John  Randolph  against  nal  cause,  <U 
the  appellant  and  others,  executors  oi  Richard  Randolph)  ^Jj^jjj^ 
stated,  that  Richard  Randolph  the  elder,  (father  of  Richard  ^indafor 
Randolph  the  younger,  and  of  John  Randolph)  died  in  174-,  a  biU  of  re- 
leaving  a  widow  and  several  other  children  therein  named,  v**^- 
(but  aU  since  dead,)  among  whom  was  the  said  Richard 
the  younger,  who  was  one  of  his  executors  ;  that  by  his  ^^'^  •  J**" 
will,  proved  in  1749,  he  devised  a  large  esute  real  and  7v*iS^for 
the    plaintiff 

(1)  A  Special  Court  of  Appeals  is  constituted  whenever  all  or  a  ma-  *"  5"uf^°'* 
jorit/  of  the  judges  of  the  Supreme  Court  of  Appeals  are  interested  in  ^  ^^^  <»^  * 
a  case  brought  before  them. — See,  as  to  tha  manner  of  organising  this  '^ood,  an  oo 
Court,  Ra,.  Code,  yoL  1,  chap,  «3.  p.  61.  sect.  5,  6,  7,  8,  9,  fo.  cwntoftrans- 

actions, 
^ch  (although  partly  subsequent  to  the  date  of  the  bond)  art  old  and  stale,  ought 
lot  to  be  allowed,  for  the  purpose  of  obtaining  a  ^Uscount  against  it. 

Vol  I.  Jli» 
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personal  to  his  sons,  part  of  which  coQsisted  of  ^C^OOOf^ 
acres  of  unpatented  land  in  the  county  of  Bedford,  one 
fourth  whereof,  by  a  residuary  clause  in  his  will^^was  given 
to  his  said  son  yohn  ;  that  Richard  the  younger  took  pos^ 
session- of  the  whole  estate,  received  the  profits,  collected 
the  debts,,  sold  the  above  mentioned  tract  of  land,  and  re- 
ceived the  purchase-moneys  but  made  up  no  account  of 
administration  ;  nor  did  he  ever  come  to  a  setdement  with 
John  for  bis  proportion  of  the  residisary  estate  ;-*-that 
John  (being  very  young  at  the  death  of  the  testator)  con- 
tinued to  live  with  his  brother  Richard^  who  received  the 
profits  of  his  estate,  furnished  him  with  necessaries,  and^ 
probably,  made  him  advances  ef  ihoney,  even  till  after  he 
came  of  full  age  ;,  thatr  in  1764,  John  executed  his  bond 
to  Richard  for  635/.  15*.  Id.  ;  merely,  it  is  believed,  as  air 
evidence  of  advances  made  by  him  to  jfohn  ;  and  not  as^ 
the  result  of  their  mutual  accounts,  which  were  afterwards 
to  be  setded  f  that  Johriy  in  negotiatmg  a  loan  of  4,00OA 
sterling  from  Capel  and  Osgood  Hanbury  o{  London^  paid 
them,  out  of  that  sum,  960/.  13^-  6«&  sterling,  on  account 
of  a  debt  due  them  from  the  esiSLte  of  Richard^  Randolph^ 
the  elder ;  that  this  payment  (which  was  evidenced  by  a 
ihortgage,  from  John  Randolph  to  the  Hanburys^  dated  in 
1768)  was  made  with  the  privity  and  approbation  of  Rich-- 
erd  the  younger,  and  was  chargeable^  of  course,cto  hhn  as 
executor,  to  be  accounted  for  at  the  &ial  settlement ;  that, 
^John  and  Richard  the  younger  bemg  both  dead,)  I).  M. 
Randolph  (the  son  of  Richard  the  younger  and  one  of  his 
executors)  having  acquired  by  assignment  from  his  father 
in  his  life-time  the  bond  of  635^  15*.  Id.  instituted  a  suit 
thereon  in  the  General  Court,  and  recovered  a  judgment 
for  the  full  amount,  although  the  accounts  of  the  adminis*- 
l^tion  of  Richard  the  son  had  never  been  made  up,  ami 
John  had  neVer  been  reimbursed  for  the  payment  to  the 
Hanburys  ;  that  D.  M.  Randolph  refused  to  render  any 
Account  of  the  administration  aforesaid,  or  to  allow  any 
credit  for  the  said  960iL  13*.  d^.althou^ the circumsunce 
that  the  bond  had  lain  more  than  20  years  withotft  any  de- 
mand of  payment  furnished  a  strong  presumption  that 
"some  right  to  a  set-off  existed ;  and  although  it  was  evi« 
dent,  (since  the  payment  to  the  Hamburys  was  subsequenft 
to  the  date  of  the  bond,  and  t*>  discharge  a  debt  properly 
payable  by  Richard  the  younger,  in  his  character  of  execu- 
tor, out  of  the  estate  of  i?ic^flrr<fthe  elder,  Mrhich  was  amply 
sufficient ;  since  no  account  of  his  administration  had  been 
made  up ;— -and  a  receipt  from  the  Hanburys  to  John^  also- 
subsequent  to  the  date  of  the  boad,^  which  receipt  had  beeir 
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Cttislaid,  expressed  the  said  payment  to  have  been  made  on  Hd^EMBia, 
account  of  a  debt  due  from  *the  estate  pf  Richard  the        1806. 
elder;)  that  some  future  settlement  was  intended  to  have     ^-''^"■^^■>*^ 
^ken  place  between  Richard  the  younger  and  John  ;  and    Ran^^^^'ph's 
that  jD.  M.  Randoifih  knew  those  objections  to  the  discharge'       ^^ / 
JoS  John^a  bond  before  he  accepted  an  assignment  of  it.  Uandcl[>li*» 

The  prayer  of  the  biH  was  for  a  full  discovery  and  an-        Ex'r-s 
swer  by  Z>.  M.  Randolph  as  to  the  consideration  for  which   *"^  ^^^thertr. 
the  said  bond  of  635/1  15*.  Irf.  was  riven,  and  the  conside-   "  ' 

ration  of  the  assignment  to  Mmself;  for  satisfaction  for  ^^^ 
the  payment  of  960/.  13s.  6^.  made  as  aforesaid  to  the  Han^ 
hurys;  for  an  accoimt  to  be  taken  of  the  adnmiistratfon  of 
Richard  the  younger  on  the  estate  of  Richard  the  elder^ 
and  a  settlement  of  all  accounts  between  the  estates  of 
yohn  and  of  Richard  the  younger ;  for  an  injunction  to  the 
judgment  of  the  General  Court  rendered  on  the  bond  of 
63s7.  15tf.  Iff. ;  and  for  general  relief. 

To  this  bill  was  annexed  the  affidavit  of  Jermctn  Baker^ 
stating,  that,  about  the  yearl7r4,he  was  appointed,  by 
the  Court  of  Henrico  County,  a  commissioner  to  examine 
the  account  of  the  administration  of  Richard  the  youngs 
on  the  estate  of  Richard  the  elder ;  that  some  progress  was 
made  vk  the  settlement,  but  the  interruption  of  business 
occasioned  by  the  war  prevented  it  from  being  finished  4 
and  he  believed  that  Richard  the  son  never  made  any  set- 
tlement of  his  executorship,  nor  of  the  accounts  between 
iiim  and  his  brothers. 

The  answer  of  David  Meade  Randolph  states  that,  in 
1785,  he  accepted  from  his  fether,  Richard  Randolph^  an 
assignment  of  the  said  bond,  as  an  indemnity  for  a  secu*- 
rityship,  and  for  advances  of  nioney  previously  made  ;  that 
liis  father,  he  believes,  was  the  aa\y  acting  executor  of 
Richard  Randolph  the  elder,  the  payment  of  whose  debts 
nearly  absorbed  hk%  whole  estate  4  that^f  the  ^Sc^^^'f*^  lands 
he  knows  nodiing,  but  had  understood  they  were  barren 
and  not  worth  sixpence  an  acre  ;  that  he  knows  not  whe- 
ther they  were  ever  patented  or  sold  by  his  father  ;  that 
yohn  was  an  expensive  young  man,  and  lived  with  Richard 
till  his  marriage,  which  was  some  time  after  he  attained 
his  full  age  4  that  ^Richard  annually  furnished  hin  with 
large  sums  of  money,  and  imported  goods  for  him  to  a 
considerable  amount^  that  an  account  annexed  from  the 
boolLS  of  iPtcAflr^  shewed  that  in  1762  and  1769  a  larger 
atim  was  due  from  John  than  the  amount  of  the  said  bond, 
and  that  both  anterior  and  subsequent  to  1769,  there  had, 
t>een  but  little  variation  in  the  state  of  their  accounts  ;  that 
iidlhough  Richard  might  not  have  settled  the  accounts  of 
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*hi8  executbrship,  yet  the  circumstance  that  the  )K>Tid  had 
been  given  by  John  after  he  came  of  age  was  ^  evidence 
that  it  was  due,  and  that  a  Court  of  Equity,  after  such  a 
lapse  of  time,  will  presume  so  j  that  Virginia  estates,  es- 
pecially at  a  distance,  are  well  known  to  be  unprofitable ; 
that  the  various  circumstances  of  John^s  being  the  brother 
oi  Richard;  of  the  occlusion  of  the  Courts  by  the  war,  and 
the  consequent  exception  of  time  from  the  statute  of  limi- 
tations, sufficiendy  accounted  for  the  bond's  having  lain  so 
long  undemanded  5  that  John  must  have  been  26  or  27 
years  of  age  when  he  executed  the  mortgage  to  the  Han* 
turys  ;  and  the  payment  made  to  them  is  supposed  by  the 
respondent  to  have  arisen  from  the  knowledge  oijohn  that 
he  owed  so  much  to  his  father's  estate ;  that  the  facts 
stated  in  the  WU  appear  to  be  the  suggestions  of  Jcrrhan 
Bakery  who  knew  much  of  these  transactions,  and  who, 
upon  seeing  the  bond  before  suit  was  brought,  observed 
that  he  was  satisfied  it  was  due* 

The  exhibits  filed  were,  1.  The  will  of  Richard  Randolph 
the  tldcr,  dated  in  1747,  and  proved  in  1749.  2.  The 
mortgage  fix)m  John  Randolph  to  the  Hanburys  dated  in 
1768,  reciting  the  loan  of  4,000/.  sterling,  and  the  payment 
by  John  to  them  of  960/.  IZs.  6d*  on  account  of  the  estate 
of  Richard  Randolph  the  elder,  which  mortgage  was  re- 
corded, in  the  same  year,  in  the  General  Court.  And 
3.  An  account  of  J.  Hanbury  &P  Co,  against  the  estate  of 
Richard  Randolph  the  elder,  for  balance  of  a  certain  John 
Randolph's  account  amounting,  in  May  1 75 1 ,  to  493A  10».  %d. 

Upon  a  hearing,  in  March^  1799,  the  bill  of  J.  Ran- 
dolpKs  representatives  was  dismissed  by  the  Chancellor  ;— 
and,  on  an  appeal  to  the  Supreme  Court  of  Appeals,  diat 
decree  was  affirmed.  (See  2  Call^  ^Z7^ 

3ut  ix^Mayy  1801,  those  representatives  were  permitted 
to  file  a  bill  of  review ;  which  states,  that  all  the  foregoing 
proceedings  took  place  ;  that  since  Marchy  1799,  when 
the  original  suit  was  finally  heard  in  Chancery,  they  ha^e 
discovered  a  paper,  unequivocally  shewing  the  payment 
aforesaid  to  the  ffanburys^  about  four  years  after  the  date 
of  JohnU  bond,  for  the  benefit  of  Richard  the  younger  ; 
that  Thomas  Randolph^  executor  of  JohUy  has  never  heard 
of  this  paper,  and,  from  infirmity,  has  taken  no  part  in 
the  transactions  of  the  estate;  that  John^s  representatives 
ought  not  to  be  bound  by  a  decree,  in  which  the  said 
Thomas  Randolph  was  a  nominal  plaintiff^  and  the  suit 
itself  was  unattended  to  ;  that  Richard  the  younger  was 
ihtgmrdian  of  Johuy  who  attained  full  ajje  b  1763 ;  t^M 
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^yohrCs  bond  to  Richard  the  younger  was  dated  in  1764 ; 
and  in  1768,  John  paid  to  the  HofUmrys^  for  Richard  the 
younger,  at  the  mansion-house  of  the  latter,  960^  13^.  6^. 
sterling ;  that  y^An  lived  for  more  than  ten  years  after  the 
date  of  his  bond ;  and  no  payment  was  demanded  of  him  ; 
nor  was  it  assigned  to  David  M.  Randglph  until  20  years 
afterwards  ;  that  the  executrix  of  John  often  called  upon 
his  creditors  to  present  their  claims,  and  she  never  heard 
of  this,  although  Richard  the  younger  was  under  great 
pecuniary  embarrassments,  and  was  not  restrained  by  any 
cordiality  between  the  families  ;  that  the  John  Randolph 
mentioned  in  the  account  exhibited  by  D.  M.  Randolph^ 
plainly  related  to  a  different  John  Randolph^  who  had  been 
award  of  Richard  the  elder. — ^The  prayer  of  the  bill  is  for  a 
review  and  reversal.  An  amendment  was  filed  to  the  bill 
of  review;  stating,  that  y^AnV  minority  continued  four- 
teen years  ;  that  he  was  educated  at  an  expense  of  not  more 
than  50/.  per  annum  y  that  his  education  and  maintenance 
were  to  be  at  the  cost  of  his  father's  estate  ;  and  he  was 
not  to  have  possession  of  his  estate,  which  was  very  pro- 
ductive, imtilfull  age  ;  that  the  residuary  estate  of  Richard 
the  elder  was  very  productive* 

The  answer  of  A  M.  Randolph  to  the  original  bill  of 
review,  says,  that  he  pleads  the  former  decree  ;  that  he 
doubts  not  the  receipt  of  Hanburys^  agents,  set  forth  in  the 
bill ;  that  he  admits  Thomas  Randolph  of  Dungeoness  to 
be  a  nominal  defendant ;  that  he  insists,  however,  that  the 
present  claim  is  not  varied  from  the  one  already  decided, 
and  now  sought  to  be  reviewed ;  and  is  merely  argumenta- 
tive. In  his  answer  to  the  amended  bill,  he  denies  the 
productiveness  of  the  estate  of  Richard  the  younger ;  and 
repeau  in  substance,  what  he  had  before  said  in  his  first 
answer ;  admitting  that  the  accounts  of  the  administration 
of  Richard  the  jrounger  had  never  been  settled. 

The  deposition  of  St.  George  Tucker — He  intermarried 
in  1778,  with  Mrs.  Frances  Randolph^  the  widow  of  J  ohn^ 
but  meddled  not  with  the  settlement  of  the  accounts. 
John^s  executors  paid  30  or  40,000  dollars  into  the  trea- 
8ur}%  in  satisfaction  of  his  mortgage  to  the  Hardmrys. 
She  often  complained,  that  John^s  estate  should  have  been 
mortgaged  to  them,  for  paying  a  debt  of  Richard  the 
younger  and  his  brother  Ryland^  and  urged  J^hn^s  execu- 
tors to  bring  a  suit.  She  said,  that  y^^,  though  dissatis- 
fied, had  been  restrained,  by  afiection  for  Richard  the 
^ounger,  from  suing  him ;  that  she  always  considered 
.John^s  mortgage  to*  the  Hcmburusj  as  an  accommodation 
to  Richard  the  younger.   The  delay  of  a  suit  against  Rich- 
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ard  the  ycMingcr  jnKy  be  ascribefd  to  the  death  of  one  esd- 
ecutor,  the  necessary  absence  of  another,  and  some  back- 
wardness in  the  counsel  spoken  to,  to  sue  an  old  friend* 
Tucker  never  heard  of  the  bond  in  question,  until  1785  or 
1786;  and  Mrs.  Frances  Tucirr  declared,  that  she  had 
never  before  heard  of  it.  At  length,  in  December y  1787, 
Tucker  issued  a  subpoena  in  Chancery  in  this  business ; 
about  which  time  Mrs.  Tucker  died.  The  bill  was  filed  in 
Aprils  1788,  and  contained  the  information  received 
from  her ;  but  the  suit  was  transferred  by  the  defendants 
to  the  Circuit  Court  of  the  United  States  ;  atid  abated  by 
the  death  of  Mrs.  Tucker* 

The  deposition  of  Everard  Meade-^The  estate  of  Rich* 
ard  the  elder  was  very  productive,  and  made  100  hogs^ 
heads  of  tobacco  every  year.  He  was  intimately  acquaint- 
ed, with  yohn^  and  often  heard  him  say,  that  Richard 
the  younger  was  indebted  to  him,  and  that  he  was  afraid 
that  he  should  be  obliged  to  sue  him. 

The  deposition  of  Paul  Carringtonr^'At  speaks  of  the 
fertility  of  JohrCs  lands,  and  the  great  crops  which  were 
made  on  them,  and  we^e  received  by  Richard  the  younger. 
The  detail  is  minute,  and  tends  to  shew,  that  yahn  never 
could  have  received  satisfaction  from  i?icA<ir^  the  younger. 

The  exhibits  are-^ 

1.  The  account  of  the  agents  of  the  Hanburtfs  for 
960/.  15^.  6^.  sterling,  against  the  estate  of  ^i cA<ir</ the 
elder  ;  and  their  receipt  of  that  sum  from  yohn  Randolph. 
2.  A  similar  account  and  receipt  for  a  payment  made  to 
the  Hanburys  by  jfohn  for  Ryland  Randolph.  3.  A  letter 
from  John  Randblphio  Richard  tht  younger,  dated  iV- 
bruary  19, 1775,  speaking  of  the  obligations  of  the  former 
to  the  latter.  4.  A  letter  from  Jerman  Baker  to  John 
Randolph^  dated  Z)^^mfor  11,1772,  desiring  him  to  bring ' 
fdl  the  papers  between  him  and  Richard  the  younger.  5. 
Another  letter  from  B^er  to  John  Randolph^  jwi^  30, 
1 17%.  It  speaks  of  Richard  the  younger  having  been  with 
John^  and  Baker  supposes  that  they  have  determined  on 
some  mode  of  settling  their  accounts  ;  and  that  he,  Baker^ 
will  go  to  the  house  of  Richard  the  younger,  and  get  the 
papers  necessary  for  making  out  the  account.  6.  jfohn 
Randolph's  will,  dated  ^uly  25,  1774,  and  codicil,  dated 
October  3,  1775.  7.  Several  judgments  of  Watkins  against 
Richard  the  younger,  and  of  Ware^  executor  of  J ones^ 
against  the  executors  of  Richard  the  younger.  8.  The 
decree  of  the  *Court  of  Appeals.  9.  Copies  of  the  bill 
and  amended  bill,  to  which  St.  George  Tucker  refers  in  his 
depo^itionf 
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The  High  Court  of  Chancery  determined  upon  these  nqtembib^ 
proceedings  on  the  10th  day  of  September,  1801,  diat  the       ^^^ 
bill  of  review  should  be  sustained,  and  the  injunction  to     ''^^'^''^^^ 
the  judgment  of  D.  M.  Handolph,  on  the  bond  of  John,   R*i^olph»t 
should  be  perpetual.     From  which  decree  an  appeal  was  y/ 

taken  to  this  Court.  BandolpUV 

Cbi/^  for  the  appeUant.    The  first  point  to  be  considered    ^^^^^''^ 
is,  whether  it  be  in  the  power  of  a  Court  of  Chancery   — — ^— 
to  allow  a  bill  of  review  to  a  case  decided  by  this  Court. 
In  Curry  v*  Bumsy(a)  this  question  was  much  agitated  but  (a)  2  Cali, 
not  decided.  ^^* 

But,  if  a  bill  of  review  were  allowable  in  such  cases,  I 
shall  next  contend,  that  sufficient  matter  was  not  furnished 
in  this  case  whereon  to  ground  it.  This  bill  of  review 
presents  the  same  case  as  the  original  bill.  It  seeks  the 
same  discovery  and  relief.  The  answer  is  the  same  ;  .the 
witnesses  are  the  same  ;  and  the  plaintifEs  were  as  conusant 
•f  the  first  cause  as  of  the  present. 

The  new  evidence  introduced  is  uniniportant*  The 
Receipt  for  the  nine  hundred  and  odd  pounds  paid  to  the 
Manburya  proves  nothing  more  than  had  already  been 
proved  by  the  mortgage.  The  large  crops  spoken  of  by 
jT.  Carrington  must  have  been  presumed  before,  from 
such  a  large  estate.  This  circumstance  had  no  weight  in 
the  origin^  suit,  because,  from  the  length  of  time,  it  was 
a  fair  presumption  that  all  accounts  respecting  them  had 
been  settled.  [Here  Mr.  Call  referred  to  the  argument  in 
'the  original  cause.  2  Call,  ^^S*]  B^t  Mr.  Carrington 
does  not  speak  of  large  crops  from  his  oxmi  knowledge.  It 
is,  in  fact,  nothing  but  hearsay  evidence. — The  deposition  , 
of  Si.  George  Tucker  is  irrelevant.  He  recites  the  mere 
hearsay  declarations  of  his  wife  ;  that  there  had  been  no 
setdeiBent  of  accounts  between  John  and  Richard.  This, 
liowever,  seems  to  be  contradicted  by  John^s  giving  his 
bond  for  the  money,  and  a  mortgage  on  his  land,  to  se« 
cure  the  payment  to  the  Hanburya.  The  bill  filed  by 
Tucker  does  not  even  state  that  there  had  been  no  settle*  ^ 
Ttkcnt  of  those  accounts.  The  presumption  is,  that  jfoht^ 
Randolph  was  indebted  to  the  estate  of  Richard  the  elder 
in  this  sum,  and  gave  his  own  bond  for  the  amount ;  for, 
the  estate  of  Richard  being  sufficiently  am{de,  there  was 
no  temptation  to  the  If  anbury s  to  transfer  the  debt. — The 
letters  of  Jerman  Baker  were  objected  to  in  the  High 
•Court  of  Chancery,  and  they  are  objected  to  here,  because  *  1 W 
they  are  Jiot  evidence,  but  only  a  correspondence  between 
ibirdpersons*    The  affidavit  of  Baker  is  the  same  as  that 
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filed  in  support  of  the  original  bill ;  and  is  merely  in  tx 
parte  proceeding, — ^Thc  first  suit  brought  by  Tudker  has 
no  influence,  because  it  did  not  demand  an  account^  but 
only  a  repayment  of  the  nine  hundred  and  odd  pounds* 
But,  even  if  it  had  demanded  an  account,  the  argument, 
from  the  length  of  time,  would  have  been  irresistiUe  :  for. 
the  suit  was  brought  in  1 788,  and  the  testator  died  in  1 749. 

It  is  not  enough  to  produce  new  evidence  on  a  bill  of 
review ;  the  party  must  shew  that  he  could  not  command 
it  in  the  original  suit«  All  the  depositions  taken  in  this 
case  might  have  been  taken  before*  But  new  testimony, 
(if  admissible,)  must  make  a  new  case  ;  and  ought  to  be 
sufficient  of  itself  to  found  a  decree,  without  the  aid  of 
the  former  testimony*  Would  the  new  testimony  in  this 
case  warrant  a  decree  in  favour  of  the  representatives  of 
John  Randolph  H  [On  the  doctrine  of  bills  of  review, 
Mr.  Co// referred  to  Hinders  Practice^  56,  57.  mid  his  own 
argument  in  Curn^  v.  Burnsy  3  CW/,  188.] 

Other  circumstances  must  be  considered,  if  the  merits 
are  to  be  discussed.  It  will  be  said,  on  the  other  side, 
that  they  do  not  demand  an  account ; — ^they  only  presume 
that  the  bond  has  been  paid.  Let  it  be  remembered,  that 
a  Jury  (whose  province  it  emphatically  is  to  judge  of  pre- 
sumptions)  has  sworn  that  it  was  not  paid.  If  they  mean 
to  presume  that  the  profiu  of  the  estate  were  sufficient  to 
absorb  the  bond,  then  they  only  ask,  in  another  form,  ^r 
an  account.  After  such  a  lapse  of  time,  all  the  books 
agree  that  an  account  cannot  be  demanded.(a)  In  like 
manner,  if  legatees  sleep  an  unreasonable  len^  of  time, 
and  do  not  demand  their  legacies,  a  Court  of  Equity  will 
presume  them  paid.(^)^  So  will  a  mortgage  be  presumed 
to  have  been  paid  after  20  years  ; — ^unless  there  be  strong 
circumstances  to  rebut  the  presumption.  And,  though 
there  is  no  limitation  to  a  bill  of  review,  yet  after  20  years, 
a  Court  of  Equity  will  not  reverse  a  decree.(c)  If  the 
Court  will  presume  an  ascertained  debt  to  have  been  paid 
after  that  length  of  time,  there  is  much  stronger  reason 
for  presuming  the  payment  of  the  profits  of  John  Han-- 
dolpKs  estatc^h&xx  a  certain  period,  merchants^  acr 
counts  are  presumed  to  have  been  settled,  notwithstanding 
they  are  excepted  out  of  the  statutes  of  limitationa.(^) 
The  same  rule  is  well  known  to  apply  to  a  bond.  An  ac* 
count  of  rents  and  profits  cannot  go  beyond  six  years,  in 
^England; — by  analogy  to  the  action  for  mesne  profits.(^) 
We  shall  be  told  of  the  tobacco  mentioned  in  Jie  will  of 
Richard  Randolphy  the  elder ^  as  being  in  England.  This 
circumstance  has  no  weight  \  because  he  lived  two  years 
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after  llie  making  of  his  will,  and  probably  drew  the  pro*  noybmbxb, 
ceeds  of  the  tobacco  himself;  or,  it  might  have  gooe  to- 
wards the  support  of  his  family,  and  a  provision  for  his 
daughters. 

If^  it  be  said  that  yohn  Randolph  was  to  be  supported 
out  of  the  estate  ;  it  may  be  answered,  so  were  all  the  fa* 
tnily*-^If  hb  estate  went  to  maintain  others,  the  estate  of 
others  went  to  maintain  him.  The  legacies  were  to  be 
paid  after  the  expenses  of  the  family  were  deducted ;  and 
John  being  the  youngest  child,  his  estate  was  therefore 
exhausted* 

The  letters  from  John  Randolph  to  his  brother  Richard^ 
speak  of  his  obligations  to  him;  and  are  evidence  that 
Richard  had  done  him  justice* 

Hay<i  for  the  appellees*  It  is  to  be  regretted  that  Mr* 
Call  fliiould  have  entered  into  an  investigation  of  the  sub- 
ject, upon  points,  which  he  was  well  aware  would  not  be 
insisted  on  by  the  opposite  counsel*  This  Court  having 
decided  that  the  giving  of  a  bond  precluded  a  settlement 
of  accounts  prior  to  its  date,  it  must  have  been  obvious 
that  no  account  of  the  profits  of  John  Randolph's  estate^ 
anterior  to  the  bond,  would  be  demanded  by  his  repre- 
sentatives* Our  only  object  is  to  obtain  a  credit  for  the 
payment  of  the  nine  hundred  and  odd  pounds  made  by 
yohn  Randolph  to  the  Hanburys^  on  account  of  a  debt  du« 
them  from  the  estate  of  Richard  Randolph  the  elder  ; — to 
be  applied,  as  far  as  necessary,  to  the  bond  given  by  John 
to  Richard  Randolph  the  yoimger^  the  executor  of  Richard 
iho  elder. 

He  then  proceeded  to  discuss  the  merits* 

In  this  cause,  the  counsel  for  the  appellees  admit,  that 
die  judgment  of  the  Court  of  Appeals,  in  the  original  suit^ 
is  conclusive,  so  far  as  it  decides  questions  arismg  from 
the  facts  in  the  record  then  before  the  Court. 

But  they  contend,  that  the  cause,  now  before  the  Court, 
is  essentially  different  from  that  formerly  determined* 

This  difference  rests  on  two  points  : 

1st*  Since  the  decision  of  the  original  suit  by  the  High 
Court  of  Chancery,  and  the  translation  of  the  cause  to 
this  Court,  a  written  document  (admitted,  in  the  answer 
^ho  the  bill  of  review,  to  be  genuine)  has  been  discovered, 
and  is  now  exhibited* 

This  document  provti,  that  on  the  20th  dtiy  of  Febru- 
cry^  1768,  (almost  four  years  after  the  date  of  thebond^ 
John  Randolph  exonerated  Richard  Randolph^  jun*  from  a 
debt  of  960/.  IZs.  6d.  due  from  him  (as  executor  •f  his  fa* 
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ther)  to  Capel  £sP  Osgood  Hanhury  :  for  which  debt  a  sift 
was  then  depending  in  l^orh  County  Court* 

From  the  evidence  in  this  cause,  it  is  tp  be  presumed 
that  this  debt  was  contracted  by  Richard  Randolph^  j\m. 
after  his  father's  death.  It  was  a  debt,  therefore,  for  which 
he  was  individual!}'  responsible.  The  evidence  here  meant 
is  foundin  the  wiU  of  j^.  Randolph  the  elder,  which  makes 
no  mention  of  debts,  ^ough  written  apparently  with  great 
caution,  and  speaks  of  a  large  quantity  of  tobacco  in  the 
h^nds  of  C,  and  0.  Hantunj^  as  well  as  others*  In  fact, 
it  is  to  be  inferred  from  this  very  clause  in  the  will  that  R* 
Randolph  the  elder  was  a  creditor  of  the  Hanburys^  and^ 
therefore,  that  the  debt  in  question  must  have  been  con- 
tracted by  R.  Randolph^  the  executor,  after  his  father's 
death. 

This  debt  thetf  of  960/.  13*.  6</.  dtie  from  R.  Randolph, 

J'un,  being  a  debt  for  which  he  was  individtially  responsi- 
le,  the  pa}Tnent  of  it  by  J.  Randolph,  at  his  request^ 
makes  the  latter  a  creditor  of  the  former  for  so  much. 

A  clearer  position  than  that  just  stated  canaot  be  pre* 
sented  to  the  mind :  and,  to  make  it  an  arguraent,  con« 
elusive  in  this  cause,  notfring  more  is  necessary  than  t» 
prove  the  truth  of  the  facts  on  which  it  rests. 

The  first  part  of  the  proposition,  *'  that  the  debtof  OaOiL^ 
*^  13«.  6^.  was  a  debt  for  which  R.  Randolph^  jun.  was  m^ 
^  dividually  responsible/'  it  is  presumed,  is  already  sbewa 
to.be  trucr  But,  even  if  this  part  of  the  proposition 
should  be  changed  f  and  it  should  be  stated,  merely,  thaC 
R.  Randolph^  j\m»  was  indebted  as  executor  of  R,  Randolph 
the  elder,  for  transactions  in  the  life-time  of  the  latter,  the 
inference  will  not  be  affected.  For,  if  an  executor  is  sued 
for  a  debt  contracted  by  his  testator,^  and  a  friend  pays  the 
debt,  at  his  rejvesty  this  friend  is  the  creditor  of  the  ex- 
ecutor, who  is,  vmquestionably,  personally  and  imSvhfuaUy 
responsible  to  him. 

The  second  part  of  the  proposition,  **  that  the  debt  wa» 
**  paid  bv  yohn  Randolph/^  is  now  demonstrated  to  be 
true  by  the  actual  production  of  a  receipt  in  full  to  R.Ran* 
dolph^  jun*  from  the  persons  to  whom  he  was  indebted  ;-^ 
an  important  fact  not  appearing  in  the  other  cause. 

*The  third  fact  embraced  by  the  proposition  is  no  less 
material ;  and,  in  my  estimation,  no  kss  absohitely  certainm 
The  consent  oi  Richard  Randolph, yxn*  to  this  payment,  is 
not  proved  by  any  written  document ;  but,  that  J  ^Randolph 
stepped  forward,  and  assumed  the  payment  of  the  debt,  at 
tlie  request  ofR.  Randolph^yin.  is  a  very  obvious  inference 
ffom  th^  facts  proved,  or  admitted,  in  the  cause.' 
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In  the  first  place,  it  is  improbable  that  J.  Randolph 
Aould  have  taken  this  debt  v^poki  himself,  unless  his  aid 
had  been  solicited  by  his  brother^  Sm  Randolph^  jun.  \>^v*^^ 

Secondly,  R.  Randolph^  jun.  having  J.  Randolph's  bond    H«ndoiph!g 
for  about  760/.  (i.  r.  635/.  15^.  \d*  with  interest  from  the 
3d  Aprtl^  1764,)  had  a  right  to  require  his  aid  in  the  pay- 
ment of  this  debt* . 

Thhdly,  R*  Randolph^  jun.  wanted  aid :  for  it  appears, 
from  the  account  above  mentioned  prefixed  to  the  receipt^ 
chat  he  was  actually  sued  in  I'ork  County  Court  for  thia 
debt :  and  the  writing  by  which  that  aid  is  given,  bears 
date  at  Curies^  the  place  of  his  residence. 

Lastly,  his  possession  of  this  bond,  for  more  than  20 
years,  without  suit  or  demand,  and  at  a  time  when  he 
^Kranted  money,  b  a  proof  that  he  considered  it  as  paid.— ^ 
The  bond  is  dated  3d  Aprils  1764,  and  is  assigned  3d 
March^  1785  ;— 20  years  and  11  months  afterwards. 

Notwithstanding  the  answer  to  the  amended  bill,  the 
fact  that  R^  Randolph^  jun«  was  embarrassed  in  his  affairs, 
and  that  he  wanted  money,  is  supposed  to  be  proved.  The 
answer  to  the  original  bill  (in  stating  the  consideration  for 
die  assignment  of  the  bond  to  the  defendant)  expressly  de** 
clares  that  the  assignment  was  intended  by  Richard  Ran- 
dolph^ jun.  as  an  indemnity  to  the  defendant  for  his  secu*- 
rityships  and  advances  of  nK>ney  for  his  father,  the  said 
Richard  Randolph^  jxin. — Surely  a  man  may  truly  be  said 
to  be  embarrassed  and  to  want  money,  when  he  applies  to 
a  son  just  entering  into  the  worlds  for  pecuniary  atd,  and 
when  that  son  is  in  danger  of  suffering  from  his  fatheu*'s 
misapplication  of  a  brother's  effects. 

John  Randolph  viewed  this  transaction  in  the  same  light 
in  which  (as  has  been  urged)  R.  Randolph  viewed  it.  This 
remark  is  founded  on  the  circumstance  that  y.  Randolph 
kept  possession  of  the  receipt.  Why  did  he  retain  it,  un- 
less be  regarded  it  as  a  document  proving  a  daioi  agamst 
iris  brother  ?  The  reason  why  he  did  not  urge  this  claim, 
is  obvious.  He  had  only  executed  to  the  Hanburys  a 
mortgage ;  and  it  would  have  been  harsh  in  him  to  have 
pressed  his  brother  for  the  difference  between  the  bond 
mid  mortgage  ;  (f.  e.  about  480/.)  until  he  had  actually  paid 
*it.  But  he  did  not  pay  it.  (The  paymenu  which  have 
taken  place,  have  been  made  by  his  sons.)  Thus  vre  see 
cleariy  why  no  demand  was  m;ucte  upon  the  bond  by  Rich* 
0Td^  jixn.  and  why  no  demand  was  made  for  the  surfdus 
by  y.  Rando^hj  on  the  mortgage  and  receipt,  although 
^oAn  Randriph  always  regard^  him9elf  as  a  creditor  of 
hsslnrother. 
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There  is  nothing,  then,  in  this  case,  which  places  i| 
beyond  the  operation  of  a  rule  supposed  to  be  uaiversally 
true  ;  that  where  a  debtor,  whose  bond  is  payable,  ad- 
vances money  to  his  creditor,  or  to  another,  at  his  cre- 
ditor's request,  he  is  entided  to  a  credit  against  his  bond, 
for  the  advance  i^^us  made  ;  unless  it  can  be  shewn  that 
he  has  got  credit  in  some  other  way.  The  defendant's 
counsel  (feeling  the  force  of  this  argument)  suggest  that 
the  sum  of  960/.  13^.  6d.  was  J.  Randolph?^  own  debt ; 
that  is,  his  proportion  of  the  debt  due  to  the  Hanburtfl 
from  the  estate  of  Richard  the  elder. 

That  this  suggestion  is  consistent  with  the  unequivood 
and  correct  declaration  in  the  amended  answer,  ^  that  the 
^^  execution  of  the  bond  by  J.  Randolph  to  R*  Randolph^ 
^  jun.  is,  both  in  law  and  equity,  to  be  considered  as  a  set- 
^*  dement  of  all  preceding  transactions,"  will  not,  perhaps, 
be  urged  by  the  defendant's  counseL 

But  a  suggestion  is  not  sufficient,  according  to  the  doc- 
trine above  laid  down  :  the  suggestion  must  be  shewn  to 
be  true. 

As  far  as  proof  is  exhibited  on  this  point  in  the  cause, 
the  fact  seems  to  be  direcdy  otherwise.  The  estate  of  R. 
Randolph^  sen.  is  charged,  in  the  account  prefixed  to  the 
receipt  above  mentioned,  with  the  amount  of  an  account 
proved — >894/.  lis.  interest-^i-64/.  15^.  6dl^  and  costs  of 
suit  lA  7^.ss960/.  ld«.  6^.  This  sum,  then,  was  manifest- 
ly the  -whole  debt  due  from  the  estate  of  R.  Randolphy  sen. 
being  actually  the  debt  for  which  suit  was  brought,  and 
the  payment  of  which,  the  receipt  acknowledges  to  be  a 
full  satisfaction.  This  John  Randolph  undertook  entirely 
to  discharge.  If  J.  Randolph  had  undertaken  to  pay  one 
fourth^  there  would  then  have  been  some  colour  to  the 
supposition  that  he  was  paying  only  his  proportion  of  the 
debt. 

On  this  subject  a  remark  occurs,  perhaps  worthy  of  no* 
tice.  R.  R.  sen.  died,  (as  has  already  been  argued,)  not 
only  clear  of  debt^  but  possessed  of  money  or  tobacco  in  the 
hands  of  his  merchants.  This  was  made  a  fund  for  the 
jpayment  of  his  daughters'  fortunes  ;  3,000/.  sterling,  (the 
only  charge  on  the  estate,)  being  to  be  paid  by  the  proceeds 
of  the  sales  of  land  claimed  under  an  order  of  ^Council. 
These  two  funds  united  the  testator  thought  adequate  to 
the  payment  of  the  legacies.  He  even  disposes  of  the  sur- 
plus. Now,  if  the  suggestion  relied  on  be  correct,  the 
management  of  R.R*]\xTin  must  have  been  wretched  iiH 
deed,  or  his  extravagance  excessive.  After  a  minority  of 
fourteen  years,  J.  R.  is  found  to  owe  to  his  brother  i?.  jR, 
jun.  upwards  of  600/.  cuir^nc^,  apd  to  the  ffanbur^s  opt 
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wards  of  90OL  steriing,  while  R*  R.  jun.  was  in  possession 
of  an  estate  which  had  maintained  his  father^s  family,  kept 
them  clear  of  debt,  left  money  in  hand,  and  was  actually  in- 
creasing in  value  every  year,  by  the  accession  of  new  la- 
bourers* Is  this  credible  ?  In  addition  to  this,  it  must  be 
observed  that  John  Randolph  was -entitled  to  his  mainte- 
nance and  education  out  of  the  estate  generally,  and  was  not^ 
until  he  attained  full  age,  to  have  the  lands  and  slaves  de- 
vised to  him.  R.  R.  jun.  could  not  therefore^  in  law  or 
equity,  either  as  guardian,  or  executor,  charge  J*  R.  with 
any  part  of  his  transactions  with  the  Hanburys  or  any  other 
persons  :  and,  even  if  he  could,  it  is  to  be  presumed,  (as 
this  defendant  himself  remarks,)  that  all  transactions  were 
settled  when  the  bond  was  given  in  April,  1764. 

There  is  another  debt  comprehended  in  the  mortgage.— 
Did  John  Randolph  owe  l,500/»  sterling  to  ^2//am/ also  ? 
or  did  he  generously  pledge  his  estate  for  both  his  bro- 
thers ? — He  owed  neither. 

How  is  this  reasoning  repelled  ?  The  attempt  to  repel 
it  is  not  made  ;  but  refuge  is  sought  in  the  argument  of 
counsel,  and  in  the  decision  of  this  Court,  at  the  former 
hearing. 

This  cause,  say  the  appellant's  counsel,  is  precisely  the 
same  as  it  was  before  :  in  other  words,  the  facts,  that  J* 
R.  paid  to  the  Hanburys  at  his  brother* s  request  960/.  13^.  6^. 
for  which  his  brother  was  sued ;  that  he  procured  their 
receipt  in  full  for  his  brother ;  and,  in  order  to  secure  the 
Hanburys^  executed  a  mortgage ;  are,  in  substance,  the 
same  with,  and  no  more  than,  the  naked  fact  of  the  execu- 
tion of  the  mortgage !  A  difference,  no  less  material,  than 
obvious,  at  once  presents  itself.  The  execution  oif  the 
mortgage  by  J^  R.  for  a  debt  recited  to  be  due  from  R* 
R.  jun.  as  executor,  (which  was  all  that  speared  before  the 
Court  at  the  hearing  of  the  original  cause,)  did  not,  in  law 
or  equity,  exonerate  R»  R.  J.'s  promise,  bond,,  or  mort- 
gage to  pay  iS.'s  debt  to  C.  does  not  exonerate  £.  The 
evidence  now  produced  proves  that  R*  R.  jun.  was  *sued 
for  the  debt  in  the  mortgage  mentioned,  and  that  he  was 
completely  relieved  by  his  brother  y.  R. 

The  mortgage  itself,  though  it  stated,  did  not  prove^ 
that  any  debt  was  due  from  R»  R.  jun.  to  the  Hanburys. 
It  was  probable^  but  not  certain.  The  evidence  now  ex- 
hibited ihes  provey  (as  has  been  already  shewn,)  that  a  debt 
was  due ;  and  that  y.  R0  paid  it  at  the  request  of  R.  R.  jun. 
Besides,  the  answer  admits  it  unequivocally.  R.  R.  was 
actuaDy  sued  ;  and  the  debt  was  settled  at^  his  oztm  house. 
What  did  the  mortgage  prove  against  /?•  R.  f  Nothing. 
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At  the  fonner  hearing,  there  was  no  cvideiice  that  ^.  X-* 
ever  paid  a  farthing  of  the  mort^;age.  It  it  now  alleged^ 
without  contradiction,  and  can  be  proved  to  be  true,  that  the 
greater  part,  if  not  the  whole  of  the  mortgage,  has  been 
paid.  But  this  is  not  material ;  because  R.  jR.  jun.  xuaa^  tft 
all  events,  exonerated. 

Are  these  distinctions  merely  nominal  ? 

2.  A  second  point,  not  appearing  before  the  Court  in  the 
'  original  suit,  but  which  now  appears,  is  this :  There  never 
was  a  fair  trial  of  the  cause  at  law.  The  ground  of  de- 
fence against  the  bond  is  that  payment  has  been  made* 
This  is  a  question  of  fact  peculiarly  proper  for  the  decisioii 
of  a  Jury :  and  this  Court,  if  not  satisfied,  will  refer  it  anew 
to  a  Jury,  if  there  has  been  no  default  in  the  party  requiring 
this  reference. 

In  the  case  now  before  the  Court,  the  writ  was  served  on, 
Mr.  Tucker^  the  husband  of  the  executrix — perhaps  on  the 
executrix  herself.  But  she  died  long  before  the  judgment^ 
and  of  course  Mr.  Tucker  ceased  to  be  a  party.  The  other 
defendants  were  nominal  defendants  only,  and,  in  fact,  on 
them  no  process  was  ever  served.  An  appearance  was 
entered  for  them;  but  the  judgment  passed  without  anjr 
defence  ;  nor  after  the  death  of  Mrs.  Tucker  was  there  a 

5>er8on  in  being  competent  to  make  any.  D.  M*  Randolph^ 
n  his  answer,  admits  that  Thomas  Randolph^  the  executor  of 
Johny  was  only  a  nominal  plaintiff,  and  that  it  is  probable 
ne  never  knew  of  the  institution  of  the  suit. 

It  has  been  objected  that  a  bill  of  review  cannot  be  had 
after  a  decision  by  the  Court  of  Appeals,  lliis  position 
is  true  in  one  branch  of  the  subject ;  as  to  error  ofkcw  ap^ 
parent  on  the  face  of  the  decree  ;  but,  unquestionably  un» 
true,  as  it  relates  to  a  bill  of  review  on  thaRscoveryofnem ' 
matter*(a)  Even  the  discovery  of  such  new  evidence  as 
has  been  exhibited  in  dtis  cause,  would  be  a  ground  for  n 
new  trial  at  law.(&) 

*But  it  is  said  that  John  Randolph  assumed  this  monej 
to  the  Hanburya  because  he  owed  it*  Mr.  Call  forgot  that 
Richard  Randolph  was  at  that  time  in  possession  of  John^t 
bond ;  and  that,  of  course,  he  had  a  right  to  expect,  from 
the  Jtcstice J  if  not  the  friendship  of  his  brother,  some  as- 
sistance in  the  payment  of  the  debt  to  the  Hanburys^  for 
which  Richard  was  then  sued.  But  do  not  people  often 
assume  to  pay  money  for  others  when  they  are  not  indebt* 
ed  to  them  ?  It  appears  from  the  same  mortgage  that 
John  Randolph  also  undertbok  to  pay  a  large  debt  for  his 
brother  Ryland.  It  is  asked,  what  teftipution  could  the 
Ifanburys  have  to  agree  ^o  a  transfer  di  ^e  d^bf  frop  ^ 
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€ftUte  of  Riehard Randolph  the  dder,  (which  was  veiy  am-  »ovzmbii^ 
pie,)  to  John  P  The  mpitgage  furnUhcs  a  suflScient  rca-  ^^^ 
SOD.  It  waft  to  get  a  permanent  security,  and  interest  upon 
their  mimey,  according  to  the  usual  course  of  business  at 
that  period.  We  are  entided  to  a  discount  for  this  money 
against  the  bond  :  the  other  side  must  shew  that  ^o/^n  Ran- 
dolpb  owed  it*  The  execution  of  the  bgtod  in  1764  pre- 
chiided  both  parties  from  an  investigation  of  prior  accounts. 
How  was  It  possikh  for  John  Randolph  to  have  owed  this 
im»^yi  He  was  entitled,  under  his  father's  will  to  a 
maintenance  out  of  the  estate ;  and  can  it  Ue  possible, 
(coMidering  the  productiveness  of  his  lather's  and  his 
own  estate,)  thj|t  his  proportion  of  a  debt  to  the  Hqnbury^ 
could  h^ve  been  mne  hmdred  and  sixty  pounds  I  But 
aaeither  in  law  nor  equity  could  Richard  Randolph  (who 
igBiB)mguar(tian)  ^arj^  him  beyond  the  profits  of  his 
estate. 

We  are  told  that  no  evidence  can  be  adduced  on  a  bill  of 
review  which  mi^t  have  been  had  in  the  original  suit  i 
wA  tbftt  all  the  testimony  now  brought  forward  was  equally 
m  t]»e  power  of  the  party  before.-^To  this  it  may  be  an* 
ywered  that  the  original  bill  was  filed  by  Jerman  Baker 
merely  as  the  friend  of  John  Randolphs  representatives  \ 
that  Thomas  Randolph^  his  executor,  knew  nothing  abouC 
Ae  affairs  of  the  estate,  as  is  confessed  in  the  answer  ;  and 
ihat  the  representatives  of  John  Randolph  were  aU,  at  that 
^ime,  infisnts.  Who,  then,  was  to  step  forward  in  behalf 
4>f  this  orphan  jand  helpless  cause  ? 

It  is  argued  that  It  is  impossitde  to  distinguish  between 
a  demsipd  of  an  accouni^  and  the  present  claim  for  a  dis^ 
count*  The  account  demanded  in  the  original  suit  was  of 
transactions  before  the  date  of  the  bond.  The  Court  de- 
cided that  after  such  a  length  of  time,  and  a  bond  had  pas* 
sed  from  John  Randolph  to  Richard^  the  subject  must  for- 
<everrest»  *What  we  now  claim  is  a  discount  a^^ainst  the 
bond,  upon  a  tnmsaction  subsequent  to  its  date. 

As  to  the  great  iifFection  expressed  by  John  Randolph 
Ipr  his  brother  Richard^  it  only  proves  that  he  would  the 
4|Dore  willipgly  come  forward,  as  bis  friend,  to  relieve  him 
«rhaiat»ed. 
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Randolph^  on  the  same  side«  The  answer  of  David  M. 
^Randolph  admits  that  no  settlement  took  place  between  his 
fiitber  Richard  Randolph  the  younger,  and  John  Randolph. 
Coi»e€taently  the  bond  of  1764  is  not  affected  by  the  pre^ 
sumption  arising  from  the  length  of  time.  As  long  as  that 
fcmd  e WU»  y^  b^  a  right  to  a  discount  for  so  much  9» 
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M^BKBi^  he  made  himself  liable  for  on  account  of  the  estate  of  hit 

1806.       father ;  for  though  R.  Randolph  the  younger  was  the  cxc- 

<^"^^^^^    cutor  of  his  father,  yet  the  debt  being  contracted  after  the 

R^n^oJ^'*    testator's  death,  thfe  executor  was  personally  responsible* 

J^^        In  1763  John  Randolph  came  of  age  ;   In  1764  the  bond 

Randolph's  'Was  given  before  he  was  acquainted  with  his  rights  under 

Cx'n       his  father's    will*     The    immense  estate    which  passed- 

^^  o^gfg'   through  the  hands  of  the  executor,  -fficAarrf  the  younger, 

'•  (of  which  he  never  rendered  any  inventory  or  account) 

sufficiently  proves  that  John  must  have  been  entkled  to 

something  considerable. 

In  1775,  John  Randolph  died :  his  bond  to  Richard  w9B 
%  given  in  1764:  in  1768,  he  executed  the  mortgage  to  the 
Hanburys^  payable  in  ten  years :  until  the  expnation  of 
the  time  specified  in  the  mortgage  (i.  e.  1778)  John  could 
not  demand  the  surplus  of  Richard.  A  further  reason  ioft 
his  waiting  was,  that  the  money  due  on  the  mortgage  waa 
paid  in  the  public  treasury.  If  that  payment  had  exone* 
rated  John  Randolph^  then  Richard  would  have  been  liable 
for  the  surplus,  according  to  the  scale  of  depreciation  only. 
It  was  not  until  long  since  the  revelution  that  what  would 
be  the  effect  of  those  payments  was  decided.  The  bond 
from  yohn^Randolph  to  Richard  was  not  known  to  exist  till 
the  year  17d5,  when  Mrs.  Tucker  mentioned  the  claim  of 
John  on  the  Estate  of  his  brother  Richard.  Her  husband, 
lor  some  time,  declined  any  interference  in  the  business ; 
until,  at  length,  (on  her  repeated  solicitations,)  a  suit  was 
brought  in  1 787,  or  1 788.  This  suit  abated  by  her  death ; 
and  her  husband  (who  was  only  a  nominal  part}-)  ceased  to 
have  any  interest  in  the  subject.  If  the  general  doctrine  of 
presumptions  may  be  repelled  by  particular  circumstances, 
^197  surely  the  particular  circumstances  enumerated  in  this  ^cjise 
will  form  a  sufficient  apology  for  the  delay  on  the  part  of 
John  Randolph's  representatives. 

The  njortgage  left  it  doubtful  whether  the  money  was, 
paid  or  not.  But  the  receipt,  dated  at  Curies^  (the  place 
of  residence  of  Richard  Randolph  the  younger,  and  sub- 
joined to  an  account,  headed,  ^^  Dr.  the  estate  of  Richard 
^  Randolph  deceased^''  &c.  proves  clearly  that  J?icAar^^an- 
dolph  the  younger  (against  whom  suit  had  been  brought  for 
this  same  debt)  was  liberated  by  means  of  his  t»t>ther 
John's  undertaking  to  pay  it. 

None  of  the  authorities  cited  by  Mr.  CaU  go  to  shew 

that  a  bill  of  review  will  not  lie  in  such  a  case  as  the  present. 

(«)  9  Call,    In  Curry  v.  Burns{a)  it  was  not  decided  whether  a  bill  of 

(if  i*      79  ^^^'^^  might  be  brought,  after  a  case  had  been  determined 

■      *^        in  this  Court;    and  Mitfordib)  only  doubts  ¥^eiher  it  will 
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lie  for  an  error  in  the  decree  itself  after  aflbtnance  in  parlia- 
ment;— but  eiq)ressly  says  that  it  has  been  permitted, 
upon  discovery  of  new  matter  after  such  affirmance.  It 
would  be  a  mere  mockery  (said  Mr.  Itandoiph)  to  allow  us 
a  bill  of  review  on  the  ground  of  new  evidence  unless  we 
were  permitted  to  shew  how  such  evidence  would  affect  all 
the  circumstances  in  the  original  cause, — If  all  the  evi- 
dence and  circumstances  in  this  cause  be  considered,  there 
can  be  no  doubt  but  we  are  entitled  t^  a  discharge  from 
the  payment  of  the  bond  which  gave  rise  to  the  original 
suit. 
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Wickham^  in  reply.  The  counsel  qh  the  other  side  have 
<30Q8idered  this  cause,  as  if  it  had  never  before  htea  de- 
cided by  this  Court,  or  by  any  other.  Many  of  their  argu- 
ments might  have  deserved  attention^  if  most  of  the  points 
had  not  been  originally  settled.  But,  after  the  prior  deci- 
sionr,  (upon  the  same  evidence  in  substance,)  the  door  ii 
forever  closec^  Nothing  is  now  produced,  except  what 
might  have  been  brought  forward  before,  either  ia  a  Court 
of  Law  or  Equity.  It  is  said,  however,  that  the  cause 
was  neglected  by  the  representatives  of  John  Randolph. 
This  is  not  to  be  presumed.-r^On  the  contrary  it  appears 
that  Mr.  Baker ^  who  defended  them  at  law,  not  only,  af- 
ter die  judgment,  drew  the  bill  of  injunction,  but  noade 
affidavit  to  it. 

There  is  no  evidence  that  the  new  matter  was  discovered 
since  the  determination  of  the  original  suit.  Additicmal 
circumstances  to  facts  before  in  issue  do  not  furnish  a 
ground  for  a  bill  of  review.  The  bill  ought  not  t$  have 
^bten  allowed  at  all.  But  it  is  contended  that,  tbe  bill  having 
becA  granted,  the  parties  may  go  at  large  into  the  evi- 
dence.— ^This  Court  sits  here  to  correct  the  errors  of  infe- 
rior Courts  in  every  particular ;  and  in  the  exercise  of  that 
Ewer,  they  will  judge  whether  the  bill  of  review  ought  to 
ve  been  granted,  (on  the  new  evidence  brou^t  forward 
in  8imp6rt  of  it,)  or  to  have  been  refused. 

What  is  this  new  evidence?  The  deposition  of  St. 
George  Tucier  contains  only  the  declarations  of  his  wife 
founded  on  the  information  received  by  her  from  her  for- 
mer husbmpd,  yohn  Randolph.  The  deposition  of  Paul 
Carrington  proves,  indeed,  that  John  Randolph  was  in 
possession  of  a  large  estate ;  but  it  does  not  say  that 
(like  iliost  rich  planters)  he  might  not  have  been  largely  in 
debt. 

But  their  mat  reliance  is  upon  the  receipt.  This  does 
BoC  material^'  vary  tbe  c « «aence  arising  from  the  mort* 
Vol..  L  D  d 
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gage.  There  could  have  heea  no  doubt  (whfta  dutft  €ftu«s 
was  fcMcmea-ly  before  tlae  Coart)  that  yahfi  Samklpk  had 
undertaken  to  pay  this  deb^  lo  the  Banbury^  It  ia  9iud^ 
however,  that  the  mcnrtgage  was  only  a  coUnbecal  under- 
taking that  the  money  should  be  paid*  This  waanoia:col-* 
lateral  undertaking  on  the  port  of  yahn  Randolph  i  but  ihe 
debt  was  made  his  own.  Could  the  Hcmturya  have  de* 
manded  this  money  of  Richard  Randolph^  after  the  na^rt* 
gage  f  The  Court  never  would  baive  dbmissed  the  ofi- 
gimd  bill,  if  it  had  been  supposed  that  Jof&t  Rumblph 
merely  undertook  to  secure^  by  a  mortgage  on  his  own 
estate,  a  debt  due  from  Richard.  The  bill  was  dismissed 
because  the  Court  diought  the  debt  was  hi&  own* 

But  it  is  argued  that  it  does  not  appear  that  yohn  Man- 
dolph  owed  any  thing  tso  the  Manburys.  How  doea  it  w^ 
pear  that  Rkhard  owed  them  any  thing  ?  There  ia  an  ac» 
eount  exhibited  against  yohn^  and  abo.against  thi^eataie  of 
Mickavd  the  elder,  void  ^  inortgag^  given  by  J^hn;  but 
there  is  no  account  against  Richard  the  younger,  m  bis  in* 
dividual  character ;  nor  is  there  any  evidence  that  the  mo* 
ney  secured  bv  the  mortgage,  was  to  be  paid  for  the  bene&t 
of  Richard* 

There  is  no  evidence  that  Richard  Randolph  mat  sued 
in  Tork  County  Court  for  the  debt  which  John  Randolph 
secured  by  the  nsortgage  on  his  estate.  The  extract  certi- 
fied by  the  clerk  of  the  Court  is  not  evidence,  because  not 
the  best :  and  the  rules  of  evidence  (which  are  the  same 
in  equity  as  at  law)  always  requiire  the  best  evidence  the 
nature  of  the  case  will  admit  o£L 

*Ib  the  former  argument  it  might  have  been  naked,  (as 
it  may  be  now,)  how  came  y^An  Randolph  to  pay  Rich^ 
ard\s  debts?  To  this  inquir}^  it  nacy  be  answered,  that 
not  only  all  investigation  of  this  subject  is  closed  by  the 
deed  ok  John  Randolph^  but  that  the  several  sons  of  Rich* 
ard  Randolph  the  elder ^  being  indebted  to  the  Hanburys  for 
dcaKngs  charged  to  his  estate^  paid  their  respective  pro* 
portions  as  they  came  of  age ;  and  that  John  (beii^  the 
}'oungest)  made  provision  for  his  part  last  of  ail«  •  But  why 
did  not  the  appellees  go  to  the  HatUmrye  and  asceitaio.  tbie 
origin  of  this  account  i  We  (having  in  oim*  favour  a  judg-> 
ment.  at  law,  a  decree  in  equity,  and  aa  affirmance  by  thia 
Court  of'  that  decree)  were  not  bound  to  make  the  iiK|aify. 

It  is  asked,  how  is  it  possible  that  John  Randolph  could 
have  been  in  debt)  considering  the  affluence  of  Richard' 
Randolph  the  elder  ?  and  his  will  is  resorted  to,  in  order 
to  shew  the  situadon  of  his  estate.     This  is  a  very  uncer« 
tain  criterion  by  which  to  judge  of  men's  circumstances. 
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'  Blany  latgc  estates  are  bequeathed  by  persons  who  ha^e 
little  remaioing  after  the  puyment  of  their  debts.— -He 
was^  probably,  much  in  debt. — It  was  the  fashion  of  the 
times.  If  men  were  adroey  the  temptation  to  speculate  in 
lands  and  negroes  generally  involred  them  in  large  pur- 
chases of  that  kind  of  property; — if  indolent^  they  were 
la  tiebt  of  course.  **  Why  did  John  Randolph  give  his 
"  bond  for  this  money  ?"  The  only  rational  presumption  is, 
that  the  debt  being  due  for  advances  made  and  articles 
furnished  for  the  sons  oi  Richard  Randolph  the  elder,  y^n 
was  only  called  upon  by  the  executor  to  give  his  bond  for 
bis  own  part. 

But,  say  the  counsel  for  the  appellees,  Richard  Ran- 
dolph was  personally  liable ;  and  the  payment  made  by 
?ohn  must  have  been  for  him. — This  does  not  appear, 
he  account  of  the  Hanburys^  headed  **  Dr.  the  estate  of 
^*'  Richard  Randolph^'*  &c.  is  conclusive  evidence  that  the 
money  was  not  due  from  Richard^  (the  executor,)  but 
from  the  estate  of  his  father.  Every  person,  conversant 
with  the  mode  of  doing  business  in  tnose  times,  knows 
that  it  was  the  constant  practice  to  make  advances  for  the 
use  of  the  whole  family  of  a  deceased  person,  and  to  raise 
an  account  against  his  estate.  Suits  in  Chancery  against 
the  children  for  their  respective  parts,  have  been  common. 
The  probability  is,  that  this  debt  was  contracted  by  Rich' 
ard  at  the  instance  of  John^  and  for  the  purpose  of  esta- 
blishing a  credit,  by  which  he  might  purchase  slaves  with 
bills  on  London. — The  expenses  of  setding  every  new 
♦estate  in  this  country,  were  usually  provided  for  by  a 
credit  in  England, 

The  bond  of  John  Randolph  to  Richard^  together  with 
interest,  amounted,  at  the  time  when  the  former  gave  the 
mortgage  to  the  HanburySj  only  to  between  seven  and 
eight  hundred  pounds  currency — whereas  the  mortgage 
to  the  Hanburys  was  for  nine  hundred  and  odd  pounds 
sterlings  If  the  mortgage  was  to  go  as  a  satisfaction  for 
the  bond,  would  not  John  Randolph  have  taken  some 
voucher  for  the  excess  ?  and  would  he  not  also  have  taken 
up  his  bond  ? — But  he  did  neither  ;  and  this  is  conclusive 
proof  that  the  mortgage  related  to  a  different  transaction. 

Curia  advisare  vult. 

Saturday y  November  22.  The  President  delivered  the 
opinion  of  the  Court — "That  the  bill  filed  in  this  cause, 
"  for  reviewing  the  decree  and  proceedings  therein  men- 
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Special  Court  of  Appeals. 

**  tioned,  ought  not  to  have  been  received  or  allowed  by 
**  the  High  Court  of  Chancery  ;  as  it  does  not  shew  any 
**  new  matter,  or  disclose,  or  refer  to  any  new  evidence, 
"  sufficient  to  ground  a  bill  of  review,  or  reversal  of  the 
**  decree  prayed  by  the  said  bill  to  be  reviewed  and  re- 
^^  versed,  nor  does  the  new  evidence  taken  and  produced 
^^  in  this  cause,  in  any  manner  prove  or  warrant  the  same*" 

Decree  of  the  High  Court  of  Chancery  reversed ;  in- 
junction'dissolved,  and  bill  dismissed  with  costs. 
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Johnson  and  others  og^oi/i^^  White's  Executors,        m^^\ 

1807.  ' 
UPON  an  appeal  from  a  decree  of  Pittsylvania  County  a  suit  is  not 
Court*  to  be  conti- 

nued on  the 

In  this  cause,  roaster  commissioner  Greenhow  made  a  f^'JlJ^toa 

report  to  the  last  term ;  and,  early  in  the  present  term,  commission- 

the  decree  of  the  Court  below  was  reversed,  and  a  decree  «>^«    report, 

entered  agreeably  to  the  report  of  the  commissioner,  to  ^Jj"  ^^ 

which  no  exceptions  were  then  filed :  and  now  Mr.  Wtci-  J^    j^y, 

ham^  counsel  for  the  appellees,  moved  to  set  aside  the  before   the 

decree,  and  to  file  exceptions  to  the  report.  *"^»    *"^ 

'  *^  *  rood    caystt 

Per  Curiam.  The  eighteenth  rule  of  this  Court  requires  bat  the  Court 
diat  exceptions  to  reports  should  be  filed  thirty  days  be-  ^^^  receive 
fore  the  term  at  which  they  may  be  acted  upon ;  but,  not-  J^^  b^mw 

'        time.provid* 
.  "       '  ed  the  hear- 

(1)  The  BTOointment  o£  Creed  Taylor,  Esq.  to  the  office  of  Judge  of  !!1?,,J^L  !lll!! 
the  Superior  Court  of  Chancery  for  the  Richmond  District,  (which  was  ^^i^  ^ 
noticed  ame,  p.  viii.)  was  made  by  the  EzecutiTe  during  the  recess  of  layld/ 
the  General  Assembly,  according  to  the  practice  under  the  fourteenth     ^ 
article  of  the  Constitution  of  th'is  Commonwealth.    That  appointment 
was  unanimously  confirmed  by  the  Legislature  at  their  next  session. 
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20 1  Superior  Court  of  Chancery  for  the  Richmond  District. 

MARCH,      withstanding  this,  the  rule  will  not  be   construed  as,  at 

1806.        any  time,  to  preclude  a  party  from  the  benefit  of  excep- 

'   v^'^'^^^*'    tions  ;  but  the  hearing  of  the  cause  is  not  to  be  delayed  on 

Johnson  and  ^h^t  account  ;  nor,  unless  the  exceptions  are  filed  within 

®^lj^"       the  time  prescribed  by  the  rule,  and  good  cause  be  shewn. 

White's  The  exceptions  may  now  be  filed ;  and  the  entry  so 

Ex'rt.       amended,  as  to  let  it  appear  they  have  been  overruled  ;  the 

— — ^    Court  not  perceiving  in  them  any  reasonable  objection  to 

the  decree  as  it  now  stands; 


*  202 
iT'ch^ii  *Lowiher  against  The  Commonwealth, 

Where  land       ON  an  appeal  from  a  decision  of  the  auditor  of  public 

it  sold  with  accounts. 

warranty, 

dee  is*  evict-  ^"^  hundred  and  seventy-three  acres  of  land,  belonging 
ed,  he  ou^t  to  James  Anderson^  late  sheriff  of  Harrison  County,  were 
to  recover  of  sold  in  1791,  for  arrearages  due  by  him  to  the  Common- 
thc  vendor,  wealth ;  and  the  plaintiff  became  the  purchaser,  at  the  price 
SftheWat  of  81/.  \0s.  Od.  1-2  in  St ate-road-Certif cotes,  which  were 
the  time  of  paid  into  the  treasur)\  The  plaintiflP,  in  1794,  sold  the 
eviction,  but  land  to  onc  Por»ers  ;  Kut  at  what  price,  docs  not  appear  : 
jnon^\dSi  ^^^^^^^^  \\t\r%  (on  account  of  some  irregularity  in  the 
interest  and  sale)  brought  suit,  in  the  Superior  Court  of  L.aw  held  at 
costs.  Morgantown  ;  and  in  1 798,  recovered  the  land.     Powers 

^.  .     then  brought  suit  against  the  plaintiff,  and,  in  1 799,  reco- 

Se  ofVir^  vcred  901  dollars,  and  costs  ;  the  supposed  value  of  the 
Mn  V.  Mat'  land  and   improvements,  at  the  time  of  eviction  or  reco- 


%«.o  Supreme  '  ,  ^      '     ,    a 

Court  of  Ap-  was  allowed  an  appeal  to  this  Court, 
pdals,  on  the 

jcS^°^  in*'  Randolph,  for  the  appellant. 

land    sold, 

yriU   be  The  Attorney  General,  for  the  Commonwealth. 

found.  ^  ' 

Per  Curiam.  Upon  what  ground,  the  Superior  Court 
of  Law  at  Morgantown  determined  in  favour  of  Ander* 
son*s  heirs,  does  not  appear  ;  but,  probably,  upon  the  onc 
suggested  by  the  Attorney  General ;  however,  be  that  as 
it  may,  it  is  a  Coiut  of  competent  jurisdiction,  and  the 
judgment  thereof  remains  in  full  force  ;  and  proves,  that 
J^owers  has  been  evicted  from  the  land,  and  that  he  hat 
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recovered  of  the  plaintiff  the  sum  of  901  dollars,  besides 
costs  :  a^  it  i$  sup^posed  (for  k  does  boi  ^pear  in  the  re- 
cord) that  this  sum  includes  the  price,  with  interest,  which 
he  gave  for  the  land,  or  Its  value  with  the  improvements,  at 
the  time  of  his  evktwn,  or  recovery- — ^The  only  question, 
therefore,  is,  what  shall  the  plaintiff  recover  of  the  Com- 
monwealth ?  Shall  it  be  the  sum  recovered  of  him  ?  or 
that  which  he  gave  when  he  bought  at  Andersvn^s  sale  ? — 

The  opinion  of  the  Court  is,  that  the  value  at  the  time 
of  the  contract^  and  not  at  the  time  of  eviction^  should 
form,  in  all  cases  of  warrantt^j  the  true  standard  of  da- 
mages, the  rule  for  ascertaining  which  value  should  be  the 
*prk:e  given.  Powers^  therefore,  should  have  recovered 
of  the  plaintiff  the  price  which  he  gave,  with  interest,  and 
exists ;  and  the  plaintiff  (by  the  sanxe  rule)  should  recover 
of  the  Coflimonwesdth  what  he  paid  into  the  treasury  ;  so 
that  each  person  in  turn  will  receive  back,  with  interest, 
what  he  has  advanced*  For  if  the  sum  recovered  by 
Powers  comprehends  the  value  of  the  place  as  increased, 
from  any  cause,  not  produced  by  himself,  he  should  not,' 
on  that  account,  recover  any  thing  more,  of  any  person^ 
than  the  sum  he  gave,  widi  interest :  and,  if  he  bad  imr 

E roved  the  place,  he  should  not  have  recovered  (even  at 
iw)  of  the  plaintiff*^  for  those  improvements ;  because 
they  were  not  sold  by  Aim,  and  of  course  no  warranty  on 
his  part  extended  to  them  ;  but,  for  «ttrA  improvements^ 
Powers  should  recover  oj*  those  who  evicted  him^  and  there- 
by took  from  him  the  fruits  of  his  own  labour;  the  value 
of  wbkh  should  be  estimated  at  the  time  when  he  yielded 
possession  thereof  Therefore,  unless  the  parties  will  con^^ 
sent,  (or  their  counsel  for  them,)  that  one  of  the  master 
comnussioners  of  this  Court  shall  report  the  value  of  the 
State-rood'CertiJicates  paid  into  the  treasury  by  the  plain- 
tiff, an  issue  will  he  directed,  to  ascertain  that  value  ;  the 
amount  whereof,  with  interest,  will  be  decreed  to  the  plain- 
tiff ;  and  the  auditor  directed  to  issue  a  warrant  upon  the 
treasury  for  the  sanse* 

The  pardes  consented  that  a  commissioner  might  act  in 
die  case  i  and  the  counsel,  on  both  aides,  expressed  their 
antiaiacticm  with  the  decision. 
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203  Superior  Court  of  Chancery  for  ^  the  Bich/nond  District. 

Monday,  Carter  against  Washington  and  others. 


Where  the^    THE  complainant  obtained  an  injunction,  in  this  Court, 
complaiotnt   to  Stay  waste*     After  the  answers  of  the  defendants  had 
in'unction^     come  in,  and  the  cause  was  set  down  for  hearing,  the  com- 
dics";  after     plainant  died, 
answer  filed, 

and  before  a  BottSy  for  the  defendants,  stated  that  the  representative* 
the  cawwe^  of  the  complainant  were  numerous,  much  dispersed,  and 
an  order  may  not  well  known  ;  and  that  it  would  be  difficult,  if  not  ^im« 
bc  obtained  possible,  to  trace  their  persons,  rights,  or  residence,  so  as 
of  Se  d^n^  ^^  *^^®  ^y  order  of  Court  upon  them.  He  therefore 
dant,that,"  moved  that  an  order  might  be  entered,  that,  unless  the 
unless  the  representatives  of  the  complainant  should  come  in,  before 
representa-  ^j^^  g,|j  of  the  next  term,  and  cause  the  suit  to  be  revived 
compLinant  ^^  ^^^^  names,  the  injunction  to  sUy  waste  should  stand 
shall  appear,  dissolved,(a)  as  an  act  of  this  day. 
within  a  car- 

Id^byThc'"'      Which  motion  was  granted  accordingly. 

Court,  and 

cause  the  suit  to  be  revived  in  their  names,  the  injunction  shall  stand  dissolved*  • 

*  204  ^ 

(a)  See  2 

Eq,Ca,Abr.  .         tt      j 

2. -note  (a)  Kenner  a^ai^^^  Hord. 

in  margin. 

Whercthede-  THE  defendant,  in  this  case,  had  died  after  the  filing  of 
iendant  dies,  his  answer  ;  and  now  BotUy  for  his  representatives,  moved 
hUanswtt  to  ^^^  ^'^  order  might  be  entered,  that  the  injunction  should 
a  bill  of  in-  Stand  dissolved  as  an  act  of  this  day,  unless  the  complain- 
nmction,  and  ant,  on  or  before  the  last  day  of  the  next  term,  should  rc- 
beforeade-  yive  the  suit  against  the  representatives  of  Hord.  He 
cail^e ;  anor!  ^ited  the  order,  in  the  case  of  Carter  v.  WaBhmgton^  as  in 
der  maj  be  pomt. 
obtained,  on 

hu  ~»~"»^^      Per  Curiam.    A  difference  may,  perhaps,  be  taken  be- 
nis  represen*  ,  ,,         .'V.«  ^^  «       «•  . 

utives,  that,  tween  the  two  cases  :  and  the  rules  of  the  Court  should  be 

unless  the      setded  on  very  mature  deliberation.    At  a  subsequent  day, 

compUinant,  the  judge  observed  that  the  motion  had  been  considered  by 

tain  time  fixl  ^^^  Court ;  that  no  distinction,  in  principle,  could  be  dis- 

ed  by  the       Covered  between  this  case  and  that  of  Carter  v.  Washington^ 

Court,  shall   and  that  the  order  might  be  entered  as  moved  for. 
revive  the  ^ 

them,  the  In-      N.  B.  ^  agreement  at  the  bar  prevented  the  entry. 

junction 

shall  stand  dissolved. 
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In  the  31*/  Year  of  the  Commorrweahh.  204, 

Marr's  Administrator  against  Miller's  Executor        Friday. 
and  others.  March  27. 

AT  the  last  term,  a  decree  was  improperly  entered  in  this  An  crron«- 
crase,  by  the  inattention  of  the  counsel  who  drew  it ;  *and  ^  ^"^ 
the  question  now  was,  whether  it  could  be  amended  up<m  ^,y  bc^rec- 
tnotioru  tified  upon 

motion,  at  a 

Per  Curiam.  The  practice  of  this  Court  heretofore,  and  J^m  r^iHf 

of  the  Federal  Court  of  this  place,  has  been  inquired  into  ;  any  mistake 

and  it  appears  thai,  in  all  cases,  where,  by  mistake^  an  entry  committed 

has  been  made,  it  has  been  rectified,  upon  motion ;  and,  ^y  ^^c^^' 

where  any  error  has  been  committed  by  the  officers  of  the  couit  or 

Court,  or  gentlemen  of  the  bar,  it  has  been  corrected  in  like  g«n(lemen  of 

manner.  ^^^  ^"^  "^ 

Let  the  decree  therefore  be  set  aside  2  and  be  entered  ?f  1^!!^!^ 
1       , ,  -  -  '  *n  iiJke  maH- 

novf^  as  It  should  have  been.  ner. 
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Gallego  against  Quesnall's  Administrator.  Saturday, 

IN  this  case,  the  injunction  had  beeen  granted  in  1794,  The  act  paa- 

and  the  question  made  by  George  K.  Taylor^  counsel  for  »ed  the  20th 

the  defendant,  was,  whether,  as  the  injunction  was  diasol-  of  yon.  180^ 

ved^  at  the  last  term  oi  this  Court,  the  bill  may  not  in  this  SJ^^"^ 

term,  be  dismissed,  under  the  act  of  Assembly  passed  20th  sion  of  bilU 

January^  1804.     (See  Rev.  Code^  vol.  2.  c.  29.  sect.  3.)       o^  iojuncUon 
•^  ^'  ^  '  in   certain 

Per  Curiam.   Although  the  words  of  the  act  are,  "  that  not  apply  to 
**  in  all  cases  where  hereafter  any  injunction  shall  be  wholly  bilU  filed  be- 
•*  dis8ohed^  the  bill  of  the  complainant  shall  stand  dismissed  f^^^jT^'^ 
^  of  course,  with  costs,  unless,  at  the  next  term,  sufficient 
*'  cause  shall  be  shewn  against  it,^'  yet  the  construction  of  ^  see  the 
this  law  should  be  confined  to  injunctions,  awarded  since  caseof^eai- 
the  act ;  and  should  not  be  applied  to  those  cases  which  ^'  Smith  fc 
were  on  the  docket  before ;  and  such  the  Court  under-  vS^sJ^herll 
stands  to  have  been  the  uniform  course  of  the  Court  since  the  tame 
the  passage  of  the  law.     Such  too,  was  the  construction  principle,  in 
given,  by  the  Court  of  Appeals,  to  the  act  of  1795,  which  |^|^^  *^^ 
authorised  the  assignee  of  a  bond  with  a  collateral  condition  jamagea, 
to  sue  in  his  own  name.     See  Craigv.  Craig^  (1  Call^  483.)  has  beenaet- 
and  several  cases  since,  in  the  same  Court,  supporting  the  ^**  by  the 
same  principle.    The  bill  must  stand,  and  take  its  regular  court  of  Ap. 
course  upon  the  docket.  PmW. 

Vot.  L  K  e 
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•MAY  TERM,  !«or. 

AKONTMOUS. 


A  sheriff's 
return  of  tl)« 
scrvic*  of  a 
iiecrte  niiu 
or  of  any  pa- 
.  per  Rot  di- 
rected   to 
him  in  his , 
ofleial  capa- 
city^ OHGfbt  to 
be    autnenti- 
cate<l  by  affi- 
davit 


IN  several  cases,  at  the  last  term,  decrees  nisi  wtte  en« 
tered  up  against  the  defendants  for  want  of  an  appearance 
and  answer  :  copies  of  which  decrees  were  returned  scr^ 
ved  by  deputy  sheriffs ^  (without  affidavit  of  the  service,) 
and  were  made  the  ground  of  a  motion  for  final  decrees. 
The  only  question  was^  as  to  the  sufficiency  of  the  notice* 

Per  Curiam.  In  all  cases  where  a  sheriff  is  bound  to 
act  in  his  ^jficiixl  capacity,  his  return  should  be  considered 
as  evidence  of  the  act  unless  the  contrary  be  shewn  ;  but 
when  he  is  called  on  to  do  that  which  any  other  person 
may  do,  and  which  he  is  not  by  virtue  of  his  office  bound 
to  do,  although  he  may  do  it,  he  does  it  as  any  other  indi- 
vidual— not  as  an  officer :  and  therefore  his  return  should 
not  be  regarded  as  any  better  evidence  that  the  act  has  been 
performe4  by  him,  than  a  like  return  should  be,  if  made  by 
a  private  individual*  In  this  case,  if  the  copy  of  the  de- 
cree had  been  served  by  a  private  individual,  he  would 
have  to  prove  it,  by  his  affidavit ;  and  so  must  the  sheriff*, 
^'—because  he  acted  in  this  case  as  an  individual^  andt^ot  as 
sheriff :  he  could  not  be  punished  for  a  fake  return  of  that 
which  was  not  directed  to  him,  andVhich  he  was  of  course 
not  bound  to  receive  ;  and,  if  he  did  receive  it,  he  found  in 
it  no  particular  directions  to  him  more  than  to  any  one  else. 
Wli ether,  therefore,  he  or  any  other  individual  should  re- 
turn it,  it  must  be  accompanied  by  an  affidavit. 

Motion  for  a  final  decree,  at  present,  denied ;  and  the 
bar  requested  to  take  notice  that  the  practice,  upon  this 
point,  is  now  settled. 


Friday^ 
JMtf/l. 


Williamson*s  Administrator  against  Appkberry, 


ON  an  appesJ,  brought  up  by  petition,  from  die  Court 
of  Fluvanna  County. 

An  action  of  debt  was  instituted  on  the  common  lawftide 
of  the  Court  of  f%Ayaniia,  in  the  name  of  John  WilliamsGn^ 


Ati  injunb- 

tinn  ouigilt 

not   to  bo 

granted  on 

the  ip-ound 

that   the 

plamtiff  at  law  was  dead  before  the  judgment  was  ol^tained  in  his  tMm»    Bat  tliis 

error  ehmild  be  rectified  by  a  writ  of  error  coram  nohu,  ,      .  ,        . 

If  an  injunction  be  sp-anted  in  such  case,  the  legal  representatiTe  of  the  decedent 
may  demur  to  the  bil(  and  the  demurrer  6ught  to  oe  sustained* 
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WiUiam- 

son't 

Admr 

V, 

Appleberrj. 


jun.  ^^gainst  the  appellee.  After  a  judgment  was  obtain-  may,  I80r. 
ed,  the  <lefoiidaDt  at  lav  fil^d  a  bill  in  equity  praying  an  v^^^v^^/ 
imuiicticiQ  to  the  judgoaent,  on  the  ground  that  ^e  plaintiff 
'{yokn  WiKams^n,  jun.)  was  dead  at  the  time  of  com- 
mencing the  suit**  To  this  bill  there  was  a  demurrer  for 
want  of  equity.  It  having  been  discovered  that  yohn 
Williamson^  jun.  was  in  truth  dead,  the  demurrer  was  with- 
drawn, and  the  administrator  with  his  will  annexed  admit- 
ted a  party  defendant,  who  also  filed  a  demurrer  to  the 
equity  of  the  bill ;  which  demurrer,  on  argument,  was 
overruled. 

Hening^  in  support  of  the  petition  for  an  appeal,  stated 
that  the  County  Court  ought  not  tahave  received  the  bill 
of  injunction  ;  and»  having  received  it,  ought  to  have 
sustamod  the  demurrer. 

It  is  clear  tha^  a  Court  of  Equity  had  no  jurisdiction  over 
lliis  case  ;  it  being  a  mere  error  in  fact^  which  ought  to 
have  been  corrected  by  a  writ  of  error,  cgnnn  nobis*  {UlL 
Mr.  704.  pL  C.  Imp.  Prasi.  K.  B.  B2SU  ft  Sound.  101  a. 
WilUams^s  notes.) 

The  improprie^  of  making  a  party  a  defendant,  in  the 
irst  instance,  whofn  the  complainant  himself  admitted  to 
be  dead,  must  be  obvious.  As  no  process  of  the  Court 
could  reach  the  party  who  was  dead,  this  irregularity  im- 
posed op  his  representative  the  necessity'  of  being  admiued 
a  party,  that  there  might  bean  end  of  the  cause.  But,  in 
deciding  the  cause  upon  the  demurrer,  which  was  prc^rly 
filed,  the  Court  ought  to  have  sustained  it. 

Decree  oiFbtoanna  Court,  o^rruling  the  demurrer,  re- 
versed with  costs. 
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On  the  Jint  of  January^  180f,  Paul  Carrihgton,  Esj* 
one  of  the  Judges  of  the  Supreme  Court  of  AppettU^  re- 

•  iigned  his  office ;  and  inclosed  his  commission  in  thefoU 
lovjing  letter^  addressed  to  the  Governor  : 

.  "  Charlotte  County^  January  1,  1807. 

^  Sir, 

**  Having  served  my  country  forty-two  yqars  with- 
*'  out  intermission  ;  twenty-nine  of  those  years  devoted  to 
"  the  judiciaiT  department ;  and  being  now  in  the  scventy- 
*'  fifth  year  of  my  age ;  I  think  it  time  for  me  to  retire 
^'  from  public  business,  to  the  exalted  station  of  %  private 
*^  citizen.  Under  this  impression,  I  think  proper  to  resign 
**  my  office  of  a  Judge  of  the  Court  of  Appeals*  Inclosed 
^^  is  my  commission,  with  a  resignation  annexed  ;  and  I 
^^  no  longer  consider  myself  a  member  of  that  honourable 
*^  Court*  This,  you  wiU  be  pleased  to  communicate  to  the 
^^  honourable  General  Assembly,  now  in  session,  to  whottx 
^^  my  highest  respects  are  tendered,  with  a  well-founded 
^^  hope,  that  their  honest  labours  may  promote  the  public 
^'  welfare, 

^^  With  my  compliments  and  unfeigned  re9pects  to 

^^  that  honourable  body,  your  aids  and  associates, 

**  I  am,  most  aflFectionatcly, 

"  Your  friend  and  fellow-citizen, 

**  Paul  Carrikgton. 

**  His  Excellency 

"  William  H.  Cabell,  Esq. 

*'  Governor  of  Virginia^  Richmond.^^ 


During  this  session  of  the  Legislature,  an  act  passed 
declaring  that  the  vacancy  which  had  occurred  by  the  re- 
signation of  Paul  Carrington,  Esq.  of  his  office  of  Judge 
of  the  Court  of  Appeals,  should  not  be  supplied  by  the  ap- 
pointment of  a  successor:  that  the  said  Court  should  here- 
after consist  of ybi/r  Judges,  any  three  of  whom  to  consti- 
tute a  Court,  till  another  vacancy  should  occur;    after 
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which  event,  the  Court  shduld  consist  of  three  Judges, 
any  two  of  whom  should  constitute  a  Court. 

The  terms  of  the  Court  were  also  altered.— Before  the 
passing  of  this  act,  the  Supreme  Court  of  Appeals  held 
two  terms  in  the  year ;  one  commencing  the  lOdi  of  Aprils 
the  other  the  10th  of  October  ;  and  were  unlimited  in  their 
sessions.  By  the  act  of  1806,  (chap*  22. — see  also  Sev. 
Code^  voL  2.  chap.  102.)  there  are  to  be  three  terms,  as 
follows,  viz. 


C  1st  to  commence  the  Ist  day  of  Ton.  and  continue  45')  :.,^^:^i 
r^2d  -         .       lit  of  W,  .        -       ^^>^T^T 

(3d,     '  -  SthoiOaoher,        -  -    453    ^^ 


*^*  .The  terms  have  been  again  alcered,  at  the  request 
of  die  Judges. — ^They  now  are  as  follows.  (See  Idev* 
Code^  voL  2*  c.  115.  p.  145.) 

rist  to  commence  the  Ist  day  of  March,  and  continue 27")  •. ,^  j«  .t 
The^2d        .  .        15thofJ^^i7,     ^.  -    44 O""^*^*^ 

C3d  -  .    Ut  of  October,  -  55^    ^^^' 
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CASES 

ARGUED  AND  DETERMINED 
SUPREME  COURT  OF  APPEALS 

or 

VIRGINIA : 

AT  THE  TERM   COMMEHCIKO  IN  JXTK*,  1807, 
Sit  THB 

TmRTT-flRST  TMdR  OF  TSE  COMMC^XWMMLTS. 


Cheshire  against  Atkinson.  yumU^iaor. 

TtattCaurtcf 
IN  this  case  the  foUowing  points  were  decided.  Apiprali  wiH 

!•  That  an  attachment  would  not  lie  from  this  Court  i»t»ww^«i 


against  a  sheriff,  for  proceeding  to  cany  into  effect  an  ex-  ^^^^   |^ 
ecuuon  under  a  decree  of  a  Superior  Court  of  Chancery,  sSriff  for 
after  an  appeal  had  been  granted  in  vacation(l)   by  the  pfooeetog 
Judge  of  that  Court ;  (although  the  sheriff  had  notice  of  ^j|^J^ 
the  appeal ;)  if  such  proceeding  by  him  took  place  before  cotioii  m4f^ 
the  record  was  brought  up  ;  for  it  was  said  to  be  no  con-  &  decfe««, 
teo^Kto  this  Court,  until  the  cause  was  depending  therein.  fr<*°»  ^Jj^ 

2.  That  the  act  of  the  last  session  of  Assembly,  S^v.  J^J^^^]^ 
Cosky  voL  2.  c.  102.  sect.  4.  p.  128.  which  deckres,  bythejudgo 
diat  no  appeal  from  a  decree  of  a  Superior  Court  of  Chan-  who  pro- 
eery,  nor  any  writ  of  error  or  stdpersedeas  shaH  be^granted  J^?J|^  *u^ 
by  the  Court  of  Appeals  in  Courts  but  only  by  a  Judge^  or  i,,^  ^cSce  of 
by  the  JwlgtM  thereof  during  the  tsrm,  or  ir^  vacation^  thfe  appeal  < 

if  such  pro* 

i    ■  ■    ' ceeding  Xxttk. 

place  before 

(1)  See  Me^,  CUe,  lat  rol.  o.  64.  tact.  59.  at  to  franting  appeals  in  ^^  reeord 
▼action.  ^^  brought 

up. 

Sif^  a  9Upenedem9  ma  is  merety  itms^wy  «o  the  prao«edings  of  the  Court,  may  be 
granted  m  Court:  notwithstanding  the  4th  seeUon  of  the  act  of  1806,  ooncemingthe 
Court  of  Appeals. 
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*•  Supreme  Court  of  Appeals. 


VNB,  18or.  was  not  meant  to  extend  to  such  a  supersedeas  as  is  merelj 
^•^^^rs^  auxiliary  to  the  proceedings  of  the  Court ;  for  example, 
Cheshire  to  Stay  the  execution  of  a  decree  of  a  Superior  Court  of 
Chancery  ;  where  an  appeal  had  been  granted  in  vacation^ 
and  no  supersedeas  had  been  awarded  at  the  time. 

Present,  Judges  Lyonsy  Fleming'  and  Roane.  - 


V. 

Atkinson. 


*  211 

Tuetday, 

Interest   it 
not  to  be  al- 
lowed from  a 
period  ante- 
cedent to  the 
time  appoint- 
ed for  tbtf 
payment  of 
money,  with- 
out an  ex- 
press stipula- 
tion to  that 
effect;  mere 
implication 
not  beings  suf- 
ficient. 

The  counsel 
for  the  ap- 
pellee may 
take  up  an 
appeal  out  of 
its  turn  on 
the  ducket, 
as  a  deUtjf 
easCf  and 
-  confesa  er- 
ror. 


♦Buchanan  against  Leeright. 

This  was  an  appeal  from  a  decree  of  the  Superior  Court 
of  Chancery  for  the  Staunton  District. 

The  appellant,  on  the  1st  of  October ^  1796^  executed  a 
mortgage  to  the  appellee  to  secure  the  payment  of  1,350/. 
the  proviso  in  which  mortgage  was  in  the  usual  form,  that, 
if  the  mortgagor  should  pay  to  the  mortgagee  the  same  sum 
of  money,  "  on  or  before  the  1st  of  December ^  1800,  or 
"  within  sixty  days  thereafter,  then,"  &c.  There  was  also 
a  covenant  on  the  part  of  the  mortgagor  to  pay  the  said 
sum  ^^on  or  before  the  day  and  year  aforesaid,"  (viz.  the 
1st  of  December^  1800,)  "  or  within  sixty  days  thereafter ;" 
and  a  stipulation  between  the  parties,  that  ^  provided  the 
"  said  sum  of  money  shall  be  punctually  paid  on  or  before 
^^  the  times  stipulated  and  thereby  agreed  on,  that  then 
"  and  in  that  case  no  interest  shall  accrue  or  be  charged 
**  thereon!'^  There  was  no  other  expression  in  the  mort- 
gage which  related  to  the  payment  of  interest. 

The  decree  of  the  Chancellor  was,  that  unless  the  \it\VL' 
cipsl  sum  with  interest  from  the  ^rst  day  of  October^  1796, 
(the  date  of  the  mortgage,)  were  paid  on  or  before  a  certain 
day,  then  the  mortgaged  premises  should  be  sold,  &c. 
From  this  decree  an  appeal  was  taken  to  this  Court. 

ffay  for  the  appellee,  moved  to  take  up  the  cause  out 
of  its  turn  on  the  docket,  as  a  delay  case,  it  not  presenting 
any  point  for  argument.  He  admitted  that  there  was  no 
express  stipulation  for  the  payment  of  interest  from  the 
date  of  the  mortgage  ;  and  if  that  was  not  implied  by  the 
subsequent  agreement  of  the  parties,  that  in  case  the  mo- 
ney was  punctually  paid  no  interest  should  accrue  or  be 
charged  thereon^  the  aecree  was  erroneous  so  far  as  it  gave 
interest  from  the  1st  of  October^  1796,  fthe  date  ofjthe 
mortgage,)  to  the  1st  of  December ^  1800,  (the  time  of  pay- 
ment.)— He  was  therefore  willing,  if  the  Court  should  be 
of  that  opinion,  to  confess  error  as  to  the  interest  antece* 
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dent  to  the  Ist  of  Decemberj  1800,  and  take  a  decree  for  jvmb,  18or. 
the  principal  and  interest  subsequent  to  that  time  ;— which  Vi^^><^^/ 
was  ordered  accordingly  5  that  being  such  a  decree  as  the  Buchanan 
Superior  Court  of  Chancery  ought  to  have  entered*  Leerieht* 

Present  Judges  Lyonsy  Flemings  and  Roane. 


*  212 
*Joncs  and  others  against  Hull.  Tuetdof^ 

THIS  was  an  appeal  from  a  judgment  rendered  by  the  The  sherifTi 
District  Court  of  Hardy  on  a  forthcoming  bond*    The  ex-  '*j^8r  to 
ecution  on  which  the  forthcoming  bond  was  founded,  was  turn*on\ii** 
recited  in  the  record,  but  it  did  not  appear  that  the  sheriff  execution  is 
had  made  any  return  thereon.  "o  ground 

This  omission  at  first  created  some  difficulty.  But  it  was  ^^JJIJJ^IJj? 
observed  that  the  law  only  directed  the  sheriff  to  return  the  obuiiSd  mi 
forthcoming  bond  to  the  clerk's  office  from  whence  the  ex-  a  forthcom- 
ecution  issued,  (Rev.    Codcy   vol.  1.  c  151.  sect.  13.  p.  %  .*>ond  ta- 
298.)  unless  otherwise  directed  by  the  creditor  ;  (Rev.  Code^  ^^"J^^f" 
vol.  1.  c.  249.  sact.  5.  p.  390.)  and  that  the  creditor  might 
even  dispense  with  the  necessity  of  the  sheriff's  notine  on 
the  execution  how  he  had  executed  it.  (Rev.  Code^  voL  1. 
c«  176.  sect.  9.  p.  325.)   In  the  present  case  the  appellants 
not  having  opposed  the  award  of  execution  upon  the  forth- 
coming bond,  on  any  ground  whatever,  the  presumption 
is  that  all  the  proceedings  were  regular,  and  that  the 
forthcoming  bond  was  intact  forfeited.^— Judgment  Af* 

riRMED.(l) 

Present  Judges  Lyons,  Fleming,  and  Roane. 


(1)  During  this  term,  in  the  csfe  of  FUherjuA  others  «.  Damu^  (Mw* 
daj^  Jtme  15,}  all  the  Jud(|;et  being  present,  the  same  point  occumd. 
Judgment  waa  in  like  manner  affirmed. 


Vol.  I.  F  f 
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Wednetdtn^  Robinson's  Administrator  against  Brock. 

By  a  mar-  THIS  was  an  action  of  detinue  brought  by  the  appellant 
ment  c^rt^'n  ^S^"'^^^  ^^  appellee  in  the  District  Court  of  Fredericksburg 
■laves  are  ^^^  ^^  following  slaves,  to  wit,  Reuben^  Mordicaij  JJsee^ 
conveyed  ia  JVfl/i,  Gabriel^  Lawson^  Beriy  Miilt/j  Jane^  and  ^rry. 
trust,  for  the  The  declaration  was  in  the  common  form  ;  plea  non  deti- 
hi^band  wid  ^^^"f  ^"^  issue.— The  Jury,  who  were  sworn  to  try  the  issue, 
wife  fob  life,  found  a  special  verdict ;  that  the  testator  of  the  plaintiff, 
and  for  the  on  the  24th  day  of  Marchy  1788,  being  possessed  of  the 
it^tro^^  slaves  in  the  declaration  mentioned  as  of  his  own  proper 
and  after  the  goods  and  chattels,  having  previously  intermarried  with 
deaths  of  Susanna  Brock,  the  daughter  of  the  defendant,  executed  a 
both,  for  the  paper-wrxting  purporting  to  be  a  deed  ;  (which  they  find 
children  of  i^  ^^^  Verba;)  whereby  he  conveyed  to  yohn  Brock  ♦a  tract 
,  the  mar-  of  land  in  Spotsylvania,  and  the  following  slaves,  to  wit, 
riage;andif  yerry,  Mordicai,  Len,  Pallis,  Jesse,  Alice,  Tom,  Cate^ 
Sli Id  apart  -^^^^^^y  Nan,  Priscilla,  Gabriel,  and  Latvson,  in  trust, 
of  the  said  for  the  grantor  and  his  wife  for  life,  and  for  the  life  of  the 
glares  for  the  survivor;  and,  after  their  deaths,  and  the  death  of  the 
nse  of  the  gurvivor,  for  the  use  of  the  children  of  the  marriage;  or, 
huihand,  o/  if  there  was  no  child  or  children,  then  the  lands  and  slaves 
of  such  per-  which  originally  belonged  to  the  said  Benjamin,  (except 
•on  as  he  Mordicai  and  Alice,^  to  be  held  in  trust  for  his  heirs,  or  for 
iind  di^cT"*^  ^^^^  person  as  he  should  appoint  and  direct ;  and  thati^^ 
and  another  Priscilla,  Gabriel,  Laxvson,  Mordicai,  and  Alice,  widi 
part  for  the  their  increase,  should  be  held  in  trust  for  the  use  of  the 
"*?  ^^}^l^  heirs  of  the  said  Susanna  his  wife,  or  to  be  disposed  of  as 
v>ife,  or  la  ^^^  should  appoint  and  direct ; — ^which  paper-writing  they 
be  disposed    find  to  have  been  duly  recorded  : 

"hS  *^  •  '^^*^  ^^^^  Brock,  the  trustee,  died  before  the  institution 

anddTrect!^  of  this  suit,  and  that  *yM*awna  (the  wife  of  the  said  Benja- 
The  wife  wm  RobinsOn,  the  testator  of  the  plaintiff)  died  in  the  life- 
dies,  in  the  time  of  her  said  husband  without  any  child  ;  that  Ben- 
the  Imsbiufd  J^^^^  Robinson,  (the  testator,)  after  the  death  of  his  said 
without  any  ^if^i  ^^  w5^  on  the  19th  oijune,  1794,  being  still  possess- 
child ;  and  ed  oJF  the  said  slaves,  made  and  executed  a  paper- writings 
the  husband 

dies  bavins'  all  the  slaves  in  his'possession  ;  no  appointment  having^  been  made.  Tb* 
heirs  of  the  husband  shall  not  take  those  conveyed  to  the  use  of  the  heirs  of  the  wifei 
but  they  shall  ^  to  her  next  of  kin.— In  such  casct  the  trustee  bcinf  dead,  the  heirs 
of  the  husband,  or  wife,  may  maintain  an  action  of  detinue  for  the  slavei  conveyed  tt 
their  use  respectively. 

In  an  action  of  detinue  for  slaves,  if  the  Jury  find  a  special  verdict ;  and,  as  to  some 
of  the  slaves,  omit  to  state  a  circumstance  which  is  necessary  to  ascertain  whether 
the  plaintiff*  is  entitled  to  thtm  or  not  (  the  verdict  ii  insuf&cient  uid  %  mture  de  iMtt 
•ught  to  be  awarded. 
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(which  they  find  in  hctd  verba^)  in  whichthere  is  a  recitad  j^ne,  l8or. 
Aat  the  said  Benjamin  Robinson  had  executed  a  deed     ^"^^"^^^-^ 
of  trust,  &€•  by  virtue  of  which  deed  the  following  slaves,    Robinson's 
to  wit,    Nan^   Prtscilla^   Gabriel^  Laxmon,  Mordtcai^  and       ^^^^ 
Alice^  with  their  future  increase,  after  the  death  of  the  said       Brock. 
Benjamin  and  his  wife  the  said  Susanna,  without  issue,  (the  .■ 

same  not  being  disposed  of  by  her,)  would  descend  to  her 
father  the  said  Joseph  Brock  or  his  heirs  ;  and  that  she  had 
died  without  issue ;  thereupon,  in  consideration  that  the 
said  Joseph  Brock  should  release  and  give  up  all  his  right 
to  Alice  and  to  three  of  her  children  bom  after  the  deed 
made,  and  to  some  household  furniture,  and  also  in  con- 
sideration of  the  sum  of  Jive  shillings,  the  said  Benjamin 
released  and  relinquished  to  the  said  Joseph  his  the  said 
Benjamin*s  interest  in  Mordkai,  Nan,  Priscilia,^  Gabriel, 
Lxrwson,  Ben,  and  Milly,  which  paper-writing  is  found  in 
the  said  verdict  to  have  been  duly  recorded ;  (though  the 
certificate  of  the  clerk  states  it  to  have  been  recorded  on 
proof  by  one  witness ;)  and  that  the  slaves  in  the  said  paper- 
writing  are  a  part  of  the  slaves  in  the  declaration  men* 
tioned. 

They  find  that  the  said  Susanna  made  no  appointment  or 
othet'  disposition  of  the  said  slaves  in  the  first  writing  men- 
ticmed.  They  find  that  the  slaves  in  the  declaration  ♦men-  ^  2l4f 
tioned  are  the  slaves  named  in  the  indenture  aforesaid,  da^ 
ted  the  24th  March,  1788,  or  the  increase  of  the  females; 
and  that  the  said  Benjamin  Robinson  departed  this  life, 
prior  to  the  Ist  of  January,  1796,  possessed  of  the  said 
slaves  ;  without  any  child ;  having  duly  made  his  testament 
and  last. will ;  dated  the  lli\i of  August,  1785  ;  (which  they 
find  in  hcec  verba  ;)  whereby,  he  devised  some  property  to 
his  sister,  and  the  following  slaves  to  his  brother  Charles 
Carter  Robinson,  (the  plaintiff,)  to  wit,  Reuben,  Mordicai, 
Len,  Usee  and  her  increase ;  and  every  thing  else  in  his 
possession  after  paying  his  debts  ;  that  administration  with 
the  said  will  annexed  was  granted  to  the  plaintiff  by  the 
proper  Court ;  and  that  the  defendant  was  in  possession  of 
the  slaves  in  the  declaration  mentioned  at  the  time  of  bring- 
ing the  suit.— They  also  find  that  the  said  Benjamin  Robin- 
(ton,  on  the  3d  of  February,  1792,  executed  a  writing  pur- 
porting to  be  a  deed  ;  (which  they  find  in  hac  verba;)  in 
which  it  is  stated  that  he  (for  the  consideration  of  42/.  8s.  lid* 
theretofore  advanced,  and  of  some  securityships  entered 
into  by  Joseph  Brock  for  him)  bargained  and  sold  to  the 
<aid  Joseph  Brock  four  negroes,  named  Reubai,  Lisee, 
Hannah  and  Johnston,  with  their  future  increase,  which 
fUed  they  find  had  been  duly  recorded  i  and  that  Usee  and 
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juwB,  XSOir.  Reuhen  therein  named  arc  two  of  the-  slaves  in  die  deela^t 
ration  mentioned;  that  the  defendant,  previous  to  the 
marriage  of  the  said  Benjamin  and  Susanna^  was  po8se88e4 
of  the  slaves  Niarty  jprisciUa^  Gabriel^  and  Latvson^  ^'^^l 
between  the  4th  of  December^  1787,  and  the  24ch  of 
Marchy  1788 ;  and  gave  them  to  the  said  Benjamin  Robins 
son  as  a  part  of  his  daughter's  fortune.— rif  upon  the  whole 
matter,  &c.  they  find  for  the  plaintiff  all  the  slaves ;  (h*, 
if  the  law  be  for  him,  only  as  to  Reuben^  Luee^  Jane^  and 
Jerry  ;  then,  they  find  them  for  him  with  damages — But, 
if  the  law  be  fer  the  defendant,  then  they  find  for  Aim«— 
The  District  Court  gave  judgment  for  the  defendant  \  an4 
from  that  judgment  the  plaintiff  appealed  to  this  Court 

WtUiamsy  for  the  appellant,  contended,  1st.  That  upon 
the  death  of  Mrs.  Robinson^  without  a  child,  all  the  slaves » 
named  in  the  deed  of  1788,  passed  to  the  testator  of  the 
appellantf  The  deed  provides  that  the  trustee  was  to  hold 
them  for  the  use  of  Robinson  and  his  wifey  during  their 
^ves,  and  for  the  life  of  the  survivor ;  and  if  she  die  withr 
out  a  child,  then  for  the  use  of  her  heirs^  or  such  persraaa 
she  should  appoint.  She  made  no  appointment,  ^and  her 
husband  having  survived  her,  he  is  her  Arir,  as  to  personr 
al  estate  ;  that  is,  he  is  the  distributee.  So,  if  he  die,  it 
shall  go  to  his  executor.(a) 

It  is  true  that  the  husband  surviving  the  wife,  is  not  en- 
tided  to  a  chose  in  action^  belonging  to  the  wife,  unless  it  i$ 
reduced  into  possession  during  the  coverture.  He  can 
only  be  entitled  as  her  administrator ;  but  still  he  is  not 
compellable,  under  our  act  of  Assembly. to  make  distribu- 
tion to  any  body.  In  Sneed  and  Drummondy(b}  and  Dade 
v.  Alexandery{c)  the  Court  seem  to  hare  sanctioned  this 
doctrine.  In  one  of  those  cases  the  husband  had  not  taken 
administration  on  the  effects  of  his  wife,  but  nevertheless 
the  Court  sustained  his  claim*  Even  in  the  case  of  choses 
in  action^  the  representatives  of  the  husband  are  entitled. 

The  term  heir  as  applying  to  personal  estate  must  ne- 
cessarily mean  the  distributee.  He  considered  tht  case  of 
Wallace  and  xvife  v.  Taliaferro  and  wife^^d)  as  decisive  of 
the  question,  that  slaves  are  personal  estate,  and,  as  it  re- 
spects  the  estate  of  the  wife,  subject  to  the  same  rules  as 
choses  in  action. 


*  215 


{a)   1  Bat. 
Jkr.    480. 
G^iL  ed. 


(*)  2  Call, 

491. 

(c)  1  JFasL 

30. 


U7. 


Judge  Tucker — ^Does  not  the  trust  estate  create  a  dif* 
ference  ? — Did  not  the  trustee  hold  for  the  benefit  of  the 
festuique  trust  ? 
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WilSams.   The  trustee  was  to  hold  for  the  ti«^  of  the  Arir  jvvs,ia(>r. 
of  Mrs.  Robinson^  in  the  event  of  her  dying  without  issue  j    v^">'^>^ 
and  if  this  argument  be  correct,  the  estate  must  go  to  the   RoWn»on'* 
husbandy  or  his  representatives.    The  deed  does  not  say  to  ^  ^ 

thtjather,  brother^  &c.  but  to  the  htir.(a)  Brock. 

He  contended,  2dly.  That  nothing  passed  by  the  deeds  — , 

of  1792  and  1794.    The  conveyance  of  1794  was  upon  (a)  See  7 
condition  that  the  £Either  of  Mrs.  Robiiuon  should  release  ^ft^^ 
to  the  testator  of  the  appellant  certain  slaves.     Until  that  ^'^^ 
was  done,  nothing  passed  particularly,  as  there  was  no  de* 
livery,  and  the  consideraticm  was  merely  nominal,  being 
she  sum  of  five  shiUings.(^)    The  deed  of  1792,  stating  (^^  Dytr^T^ 
the  consideration  to  have  been  as  an  indenmity  for  some  h,  pi.  201. 
teciuityships  entered  into  by  Brock  for  Robinson^  the  tesU-  JJ^  *^ 
tor  of  the  af^>ellant,  it  cannot  be  presumed  that  Robinson  jj^/'y 
meant  to  part  with  his  estate  farther  than  was  necessary  to  TVrm  He^ 
effect  that  object.    Unless  it  be  proved  that  those  debu  13^- 
were  paid  by  Brocky  he  acquired  no  absolute  tide  to  the 
slaves  under  the  deed.    The  Jury  expressly  find  that  Ro- 
bhuon  continued  in  possession  of  *them  till  his  death,  and  «  2X5 
Brock^s  getting  possession  after  the  death  o£  Robinson  can- 
|iot  better  his  title.(c)  (c)  See  7 

3dly.  That  Robbuon  had  no  power  to  dispose  of  the  J^^'f' 
alaves,  but  under  such  an  appointment  as  was  contemplated  3^^2j|f93. 
by  the  indenture  of  1788;  which  neither  of  the  papers  6  JBoitl  614. 
(found  b^  the  Jury)  are^  7  Ttrm  Sep, 

But  if  all  the  other  points  should  be  against  him,  he  in-  ^^^ 
sisted  that  there  must  be  a  judgment  for  ^ant  and  Jerryy 
because  it  does  tiot  appear  that  tiiej  were  ever  parted  with 
by  the  testator  of  the  appellant.  They  are  not  contained 
in  any  of  the  deed^•  The  Jury  find  that  he  was  possessed 
of  them,  and  it  does  not  appear  from  any  finding  in  the 
qaise,  that  he  ever  disposed  of  them. 

With  respect  to  the  difficulty  (suggested  by  one  of  the 
Judges)  of  severing  the  damages  as  to  two  of  the  negroes ; 
(in  the  event  that  tibe  Court  should  be  of  opinicm  the  af^l- 
lant  was  entided  to  them  ;)  he  supposed  it  might  easily  be 
obviated  by  awarding  a  writ  of  inquiry.  This  might  have 
Ixien  done,  even  if  the  Jury  had  found  no  damages.  The 
Jury  having  subihitted  the  whole  case,  it  is  competent  to 
the  Court  to  decide  on  a  particular  part  of  it*  The  Court 
may  affirm  the  right  as  to  the  two  negroes,  and  award  a 
writ  of  inquiry*  as  to  the  damages  ;  on  the  same  principle 
that  they  may  award  a  writ  of  inquiry,  if  the  Jury  in  aq 
^  action  of  detinue,  omit  price  or  value  ; — which,  in  that 
case,  is  expressly  authorised  by  law. 
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jxTNE,  1807.      '  Botts^  for  the  appellee.    The  deed  of  1 788  liaving  vested 
v^'N^^^^    ihe  legal  estate  in  the  slaves,  in  yohn  Brock  and  his  heirs^ 
RobinsonV   neither  the  appellant  nor  his  testator  could  recover  them  in 
Adm'p      jm  action  at  law.     In  the  action  for  money  had  and  receiv- 
Brock.       ^^>  although,  the  plaintiff  recovers  on  the  ground  ,that  he 
;  is  entitled  in  conscience^  yet  he  must  have  a  leg'ol  right. 
So,  in  ejectment,  where  there  is  an  outstanding  term  in  ces^ 
tuique  trusty  the   Court  will  instruct  the  Jury  to  presume 
a  surrender.     In  no  other  case  can  an  equitable  title  be  as- 
serted in  a  Court  of  Law.     In  this  case,  the  trust  was  not 
executed,  but  devolved  upon  the  trustee  and  his  heirs. 

The  provisions  of  this  deed  extend  beyond  the  life  of  the 
wife ;  and  it  appears  to  have  been  the  obvious  intention  of 
die  parties  that  the  property  ^should  be  distributed  among 
her  relations^  The  deed  of  1794  declares  this  to  be  the 
true  exposition  of  the  deed  of  1788  ;  and,  being  an  instru- 
ment of  as  high  dignity,  might  even  have  been  admitted  to 
explain  it,  if  it  were  ambiguous.  Suppose,  instead  of  a 
*  217  separate  deed,  an  endorsement  had  been  made  on  die  ♦ori- 
ginal, it  certainly  would  have  been  considered  as  valid  as  a 
part  of  the  deed  itself. 

The  husband,  as  such,  never  had  possession — that  was 
in  the  trustee.  In  Wallace  v.  Taliaferro  it  was  decided 
that  the  husband  held  in  his  Jiduciary^  not  his  individual 
character.  If  then,  the  testator  of  the  appellant  was  neither 
possessed  in  right  of  his  wife,  nor  took  administradon  oa 
her  estate,  he  cannot  recover. 

The  deed  of  1792  conveyed  all  the  right  of  Robinson^  in 
the  slaves  therein  named.  It  is  objected,  however,  that  it 
was  given  merely  as  an  indemnificadon,  for  some  securi- 
tyships  and  an  advance  of  money.  The  deed  is  absolute 
and  explicit ;  and  if  not  sufficient  in  itself,  no  argument 
can  make  it  so.  It  i^  also  objected,  that  the  consideration 
in  the  deed  of  1794  is  insufficient  to  pass  any  estate.  If  the 
deed  could  be  impeached,  at  all,  it  must  be  in  a  Court  of 
Equity;  not  at  Law. 

With  respect  to  the  slaves,  Jane  and  Jerry^  the  Jury 
find  that  they  are  the  increase  of  the  females  named  in  the 
indenture  of  1788  \  and  in  the  concluding  part  of  the  special 
verdict,  they  are  placed  in  the  same  class  with  two  others 
specially  named  in  that  indenture. 

But  if  the  appellant  could  succeed  as  to  yane  and  Jerry^ 
no  judgment,  severing  the  100/.  damages,  could  be  given. 
It  is  argued  that  a  writ  of  inquiry,  as  to  them,  may  be 
awarded  ;^.and  this  is  inferred  from -the  act  of  Assembly, 
which  authorizes  it  in  a  particular  case.  It  is  admitted 
that,  without  the  aid  of  the  statute,  it  cannot  be  done*  On 
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what  principle  can  the  Court  extend  the  provisions  of  a  law  jvK«f  IW. 
farther  than  the  Legislature  has  done  i 


WiUiamSj  in  reply.  The  trustee,  in  this  case,  was  a 
mere  nominal  person.  On  the  death  of  the  husband  and 
wife  the  trust  was  executed.  During  the  life  of  the  hus-  — — 
band,  he  having  survived  his  wife,  the  trustee  held  for 
him,  and,  after  his  death,  the  estate  devolved  upon  his  re- 
presentative. 

The  deed  of  1794  does  not  change  the  provisions  of  that 
of  1788.  The  grantor,  in  the  former,  speaks  of  the  ope- 
ration of  the  latter,  merely  as  a  legal  deduction ;  in  which 
he  was  mistaken. 

There  is  no  weight  in  the  objection  that  the  husband  did 
not  administer  on  the  estate  of  the  wife  ;  for,  being  in  pos- 
session, and  not  bound  to  make  distribution,  it  would  have 
been  a  nugatory  act  to  take  administration. 

♦It  is  said  that  the  deed  of  1792  conveys  absolutely.  But        ^  21t 
Mobinson  having  remained  constantly  in  possession  from 
1780 ;  and  it  not  having  been  found  that  Brock  paid  any 
part  of  the  consideration  for  which  the  deed  of  1792  was 
executed ;  it  can  only  be  considered  as  a  mortgage. 

As  to  Jane  and  Jerry^  there  can  be  no  doiibt  of  the 
right  of  the  appellant. — If  he  was  entitled  to  recover  them, 
the  District  Court  erred,  in  giving  judgment  for  the  defend- 
ant :  and,  if  this  Court  do  not  admit  my  exposition  of  the 
statute,  and  award  a  writ  of  inquiry^  diey  must  direct  a 
vcnirefacias  de  novo. 

Curia  advisare  vult* 

Thursday^  June  18.  The  Judges  delivered  their  opinions. 

Judge  Tucker.  The  special  verdict  found  in  this  cause 
presents  the  following  case  : 

Benjamin  Robinson^  (being  then  probably  single,)  on  the 
11th  day  of  Augvst^  1785,  made  his  last  will,  whereby  he 
devised  some  property  to  his  sister,  and  the  rest  of  his  es- 
tate to  his  brother  Charles  Carter  Robinson;  (the  plaintiflf 
below  ;)  he  died  in  Januaryy  1796.  Having,  between  the 
time  of  making  his  will  and  his  death,  that  is,  in  December y 
1787,  intermarried  with  Susanna^  the  daughter  of  Joseph 
Brock  on  whom  he  made  a  settlement,  before  marriage  ;-— 
but,  some  of  the  negroes  intended  to  be  comprised  in  it, 
being  omitted;  he,  on  the  24th  of -MzrcA,  1788,  executed 
an  indenture  of  trust  (in  which  his  wife  Susanna  is  named 
9§  a  party,  but  does  not  appear  to  have  executed  it)  t« 
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juHi,  1807.  yohn  Brock;  for  the  purpose  of  complying  with  his  man- 
^-^.^'^    riage-contract,    and  mat  a  competent  jointure  might  be 
Adm?*'*   sctded  on  his  wife ;  (in  lieu  of  dower,  and  in  consideration 
r.         of  the  fortune  received  by  her ;)  whereby  he  conveyed  to 
Brock.       the  trustee  and  his  heirs  a  tract  of  land,  and  sundry  ne- 
'  groes  (including  four  received  from  the  defendant  with  his 

wife)  to  the  use  of  himself  and  his  wife,  and  the  survivor 
of  them,  for  life,  without  impeachment  of  waste;  and 
thereafter,  to  the  use  ©f  the  child  or  children  of  the  mar- 
riage ;  and  if  no  child,  then  the  land  and  slaves  which 
originally  belonged  to  the  husband  (except  Mor£c(n  and 
Alice)  to  be  held  in  trust  for  his  heirs^  or  to  be  disposed  of 
as  he  should  appoint  and  direct;  and  that  JVan,  PrisciUa^ 
Gabrielj  Lawson^  Mordicai^  and  Aiice^  with  their  future 
mcrease,  shpuld  be  held  forever  in  trust,  for  the  use  of  the 
heirs  of  the  wife,  or  to  be  disposed  of  as  she  shall  appoint 
^  219  and  direct.  She  died  in  thelife-time  of  *her  husband  ;  with- 
out any  child,  and  without  making  any  appointment*  The 
Jury  find  that  the  slaves  in  the  dedaration  mentioned  ^^  are 
*^  the  slaves  named  in  that  indenture,  or  the  increase  of  die 
^*  females  therein  also  named ;"  and  that  Benjamin  Bobm'^ 
son  died  in  1796,  possessed  of  them. 

They  find  that  on  the  3d  of  February y  1792,  Benjamin 
Robinson  executed  an  instrument  under  his  hand  and  seal, 
whereby,  in  consideration  of  421.  Ss,  lid.  by  Joseph  Brock 
(the  defendant  I  presume)  before  paid  and  advanced  for 
him,  and  of  certain  pecuniary  engagements  for  him,  he 
granted,  bargained,  and  sold  to  him  four  negroes,  Reuben^ 
Liseej  and  two  others,  with  their  future  increase,  with  a 
clause  of  warranty. — ^This  instrument  was  executed  in  the 
presence  of  one  witness,  only,  by  whom  it  was  proved,  and 
admitted  to  record,  in  Afrilj  1792.  Reuben  and  Usee  are 
mentioned  in  the  declaration. 

They  find  that  Benjamin  Robinson^  after  the  death  of  his 
wife,  viz.  on  the  19th  of  June ,  1794,  being  still  possessed 
of  the  slaves,  executed  a  writing  under  his  hand  and  seal^ 
in  the  presence  of  two  witnesses,  one  of  whom  only  proved 
the  same,  upon  which  it  was  admitted  to  record  ;  wherein 
it  is  recited  that  he  executed  the  first  mentioned  deed  of 
trust,  and  that,  in  the  said  deed,  among  other  things,  the 
following  negroes,  Nan^  Priscilla^  Gabriel^  Lawson^  Mor^ 
dicai^  and  Alice^  with  their  future  increase,  were  to  be 
held  in  trust,  for  the  use  and  benefit  of  himself,  and  his 
wife,  during  their  lives,  or  the  survivor  of  them,  and  after 
their  deaths,  without  issue,  on  being  disposed  of  by  her, 
(she  being  since  dead,)  they  will  descend  to  her  father  Jo* 
seph  Brock f  (the  defendant,)  and  that  on  consideration  ourt 
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Ae  said  Joseph  shall  release  and  give  up  all  his  right  to   Jw»«»  180^. 
AUce^  and  her  three  children  bom  after  the  deed  was    ^^^^^^^^'^ 
made,  and  for  the  further  consideration  of  the  said  Joseph   R<*>n«on'i 
giving  up  other  things  of  the  value  of  30/.  and  of  five  shil-         ^  *" 
lings  in  hand  paid,  the  said  Benjamin  doth  thereby  release       Brock. 

and  relinquish  to  the  said  Joseph  all  his  right,  tide,  and     ■ 

interest  in  Mordicai^   Nan^   PrisciUdj  Lawson^  Ben^  and 
Hilly. 

They  find  that  between  the  4th  of  December ^  1787,  and 
the  24th  of  Marchy  1788,  Joseph  Brock^  the  defendant, 
was  possessed  of  the  slaves,  iVan,  Prtscilla^  Gabriel^  and 
Lawsoriy  as  of  his  own  property,  and  gave  them  to  Benja- 
min Robinson  as  part  of  his  daughter's  fortune. 

If  upon  the  whole  matter  the  Court  shall  be  of  opinion 
for  the  plaintiiF,  they  find  for  him  all  the  slaves,  &c.  and 
damages.  But  if  the  Court  shall  be  of  opinion  that  the 
♦plaintiff  is  pntided  only  to  Reuben^  Lisee^  Jane^  and  Jerry^  *  220 
they  find  them  for  the  plaintiff,  or  their  respective  values, 
&c«  and  100/.  damages.  The  plaintiff  is  administrator  of 
B*  Robinson  with  the  will  annexed.  The  Court  gave  judg- 
ment in  favour  of  the  defendant,  and  the  plaintiff  appeal- 
ed to  this  Court* 

The  counsel  for  the  appellant  contended : 

1*.  That,  upon  the  death  of  Mrs.  Robinson  without  a 
child,  all  the  slaves  named  in  the  deed  of  March^  1788^ 
Tested  in  B*  Robinson^  the  husband — as  well  those 
which  were  to  go  to  the  heirs  of  the  wife,  as  the  others,  he 
being  entitled  thereto  jure  marito^  as  being  personal  estate. 

2d.  That  nothing  passed  by  the  deed  of  1794,  to  Jo-^ 
seph  Brock;  the  conveying  being  founded  upon  a  consi- 
deration of  his  releasing,  ac. ;  which  he  is  not  found  to 
have  done* 

3d.  That  B.  Robinson^s  having  always  continued  in  pos- 
session of  the  slaves  until  his  death  is  a  proof  that  nothing 
was  intended  or  did  pass  by  the  deeds  to  Joseph  Brock  ; 
no  delivery  being  found. 

4tbii  That,  although  the  slaves,  named  in  the  deeds  of 
June  J  1794,  and  February  y  1792,  should  have  passed 
thereby,  yet  the  appellant  ought  to  recover  Jane  and  Jerry. 

The  coimsel  for  the  appellee,  on  the  other  hand,  con* 
tends  that  the  legal  estate  in  the  slaves  being  vested  in  John 
Brock  and  his  heirs,  by  the  deed  of  March^  1788,  disabled 
the  appellant  or  his  testator  from  recovering  tliem  in  an  ac- 
tion at  law. 

,  As  this  may  be  deemed  a  previous  question  in  this  case^ 
I  shall  consider  it  first.  , 
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jvv%,  I80r.  It  is  a  general  proposition  that  trusts  arc  a  creatare  Off 
^^^^^^^^^  equity  ;  and,  where  the  object  of  a  suit  is  to  enforce  the 
Robinson'f  performance  of  a^trust  by  the  trustee  himself,  or  his  hein, 
AdmV  Courts  of  Equity  seem  to  have  claimed  an  exclusive  juris- 
Brock*  diction  founded  upon  the  confidence  reposed  in  the  trustee 
*-  by  the  party  creating  the  trust,  and  the  fraud,  default,  or 
misconduct  of  the  trustee  himself.  But,  where  the  iojunr 
complained  of  does  not  proceed  from  the  fraud  or  defautt 
of  the  trustee,  and  is  of  such  a  nature  as  that  a  Court  of 
Law  can  administer  the  remedy,  I  have  supposed  it  no  ob- 
jection to  the  jurisdiction  of  the  latter,  that  the  title  of  the 
plaintiff  is  an  equitable,  instead  of  a  legal  one.  Thus,  if  a 
tenant  for  life  were  to  do  such  an  act  as  would  amount  to 
a  forfeiture  of  his  estate  in  lands  held  by  another  as  tru»* 
tee  in  fee-simple  to  his  use,  with  remainder  to  the  use  of  a 
third  person  and  his  heirs,  I  should  imagine  the  remainder* 
0  291  ™^"  might  maintain  an  ejectment,  on  a  ^demise  laid  in  hh 
own  name  instead  of  that  of  the  trustee,  or  his  heirs  :  for, 
if  he  could  not,  it  might  often  happen,  (in  this  country  at 
least,)  that,  for  want  of  knowing  the  names  of  the  persona 
in  whom  the  legal  title  was  vested,  the  cestui  que  use  in  re« 
mainder  could  never  obtain  possession  of  the  lands,  not- 
withstanding any  act  of  forfeiture  by,  or  even,  the  death 
of,  the  tenant  for  life»  In  like  manner,  I  should  suppose  the 
cestui  que  use  of  a  slave  might  bring  an  action  of  trespass 
or  trover  against  any  person  who  should  take  the  slave  out 
of  his  possession  ; — ^and  I  can  see  no  reason  why  he  miftht 
not,  in  the  same  case,  maintain  an  action  of  detinue  in  hit 
own  namef  I  am  therefore  not  prepared  to  say  (as  a  gene- 
ral proposition)  that  the  cestui  que  use  of  a  slave  caanot 
inaintain  an  action  of  detinue  in  his  own  name;  bat  must 
sue  in  the  name  of  his  trustee^  or  his  hetrs^  to  whose  names 
and  persons,  under  the  operation  of  our  present  law  of 
descents,  he  might  be  pcrfecdy  a  stranger  in  the  course  rf 
a  very  few  years.  I  shall,  therefore,  proceed  to  consider 
this  cause  on  its  merits* 

The  plaintiff  below  founds  his  right  of  supportbg  this 
action  upon  the  administration,  with  the  will  of  Benjamin 
Robinson  annexed,  granted  to  him  by  a  Court  of  compe- 
tent jurisdiction*  I  shall  make  two  remarks  upon  this 
will : — ^First,  that  as  it  bears  date  prior  to  the  deed  of 
1788,  that  deed  operates  as  a  revocation  of  the  wil^  as  to 
the  lands  and  slaves  therein  comprised.*— Secondly,  that 
as  it  contains  a  legacy  to  his  sister  ■  ■  "      ^  it  creates 

a  presumption  (not  removed  by  any  thing  contained  in  die 
special  verdict)  that  he  left  a  sister,  as  well  as  a  brorficr, 
(the  plaintiff,)  to  inherit  his  estate ;  to  whom,  as  his  heirs. 
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the  fte-etiopic  in  the  la&ds  and  slaves  mentioned  in  the  jvirv,  1807- 
deed,  and  which,  in  the  events  which  have  happened^  were 
to  go,  (unless  otherwise  disposed  of  by  him,)  by  the  ex- 
press provisions  in  the  deed.  And  since  the  object  of 
the  suit  is  not  only  to  recover  the  slaves  limited  to  the  wife 
and  her  heirs,  but  those  also  which  were  limited  to  the 
husbsmd  a^d  his  heirs,  I  should  conceive  that  the  sister 
also  ought  to  have  been  a  party  to  the  suit  for  the  recovery* 
For  I  conceive  the  trust  estate  not  to  have  been  spent  at 
the  death  oi  Benjamin  Robinson^  the  husband,  for  reasons 
which  will  appear  hereafter ;  but  that  the  same  was  con* 
tisued  after  his  death,  with  the  new  uses  annexed  thereto  ; 
the  performance  of  which  in  favour  of  the  several  cestuts 
mie  U9ej  it  belonged  to  a  Court  *of  £quity  to  enforce,  in  ^  22S 
behalf  of  the  respective  hem  of  the  husbimd  and  wife* 

By  the  ictof  172r,  c.  4.  sect.  12.  it  is  enacted,  that  any 
•laves  detded,  conveyed  or  devised,  with  the  same  limita- 
tions, and  in  the  same  deed  or  will,  with  land,  shall  be 
considered  as  annexed  to,  and  shall  descend  and  pass  with 
It,  from  time  to  time,  in  possession,  reversion  and  remaiin- 
der  ;  with  a:  proviso  that  such  slaves  should  be  liable  for 
Miy  debts  of  the  tenant  in  tail  for  the  time  being*  If  Ben^ 
Jamm  HoMnson  made  no  disposition  of  them,  under  th# 
^wer  given  him  by  the  settlement  in  1T8&,  they  conse* 
quendy  descended  with  the  land  to  his  heirs^  who  were 
entitled  to  claim  them,  as  such,  under  the  deedy  without 
tlie  assent  of  the  executor  or  administrator,  and  without 
iki^  aid 'm  rtc^erinff  them*  For,  not  being  liable,  aslin^ 
dine  to  think,  for  Benjamin  Robinson^s  debts,  (he  being 
only  tenanty&r  Ufe  of  the  me  of  them,)  in  case  there  had 
been  xaj  children  of  the  marriage,  to  whom  they  must 
have  gone,  without  incumbrance,  under  the  limitations 
in  the  deed  of  1788,  and  there  being  no  revocation  of  the 
trust  upon  the  death  of  Mrs*  Robinson  without  issue  i  but 
on  the  contrary,  the  trust  being  declared  to  be  perpetual, 
for  the  use  of  the  heirs  of  both  the  husband  and  \rife  ;  I 
«8i  strongly  inclined  to  think  that  the  executor  or  adminis^ 
4rat9r  of  Benjamin  Robinson  could  have  no  right  to  sue 
for  the  slaves  limited  by  the  deed  of  1788  to  his  heirs.— 
Thie  woidd,  of  itself,  be  suficient  to  decide  the  fate  of 
the  present  suit,  which  is  brought  for  the  recovery  of 
odier  slaves,  as  well  as  those  limited  to  the  heirs  of  the 
wife  ;  since  k  no  where  appears  that  Charles  Carter  Robin-^ 
eon  (Ae  plaintiff)  is  sole  Aeir,  as  well  as  devisee  and  gi/- 
mmistratOTj  with  the  will  annexed,  in  which  character  he 
no^r  sues.  The  will  (being  atnteoedent  to  the  deed  of 
ecqikmtnt  in  1 79B)  cannot  operate  as  an  appointment  under 
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JUNE,  1807.  thfedeed;  or,  if  it  could,  then  the  bequest  oi  Jerri/  wmd. 
Pallas  to  the  sister  would  defeat  the  claim  of  the  brother 
to  theniy  under  that  appointment.  For  in  that  case  the 
sister  wcmld  derive  her  title  from  the  deed^  and  not  from  the 
will :  and  therefore  the  executor  could  have  no  right  to 
sue  for  what  she  would  claim  independent  of  his  assent^ 
and,  with  the  aid  of  a  Court  of  £quity,  enforce  without 
his  concurrence. 

I  might  here  conclude  my  opinion  upon  the  present 
verdict.  But  as  it  b  possible  that  the  plaintiff,  C  C.  Ro^ 
btnson^  may  unite  in  himself  the  character  of  sole  heir  of 
his  brother,  as  well  as  that  of  administrator,  and  as  I  con- 
ceive ^enough  appears  upon  the  face  of  this  special  verdict 
to  enable  me  to  decide  the  whole  mauer  in  controversy,  I 
shall  proceed  somewhat  further. 

By  the  settlement  in  1788,  the  whole  property  therein 
comprised  was  conveyed  to  a  trustee  in  fee»  to  th€  use  of 
the  husband  and  wife  for  their  Joint  lives,  with  remainder 
to  the  survivor  for  life,,  aikl  thereafter  to  the  children  of 
the  marriage  :  and,  if  there  should  be  no  child,  the  re- 
mainder of  the  lands,  and  certain  slaves  were  to  go  to  the 
heirs  of  the  husband,  (unless  disposed  of  by  Aim,)  and,  of 
the  residue  of  the  slaves,  the  remainder  was  declared  to 
rest  in  the  heirs  of  the  wife^  if  not  otherwise  disposed  of 
by  her. 

Here  it  m»y  be  proper  to  observe,,  that,  on  the  death  of 
the  survivor,  a  fiew  use,  different  from  the  first,  was  cre- 
ated ;  by  which  new  use,  the  joint  property  was  thereafter 
to  be  divided^  sind  to  descend  separately  ;  the  lands  and 
one  part  of  the  slaves  to  go  in  one  channel,  the  remainder 
of  the  slaves  in  a  different  channeL  This  new  use  could 
not  uke  effect  until  the  death  of  the  survivor,  without  any 
diildren  of  the  marriage,  without  making  any  appoint- 
ment. By  severing  the  wife'a  slaves,,  with  two  others, 
from  the  lands,  which,  with  the  other  slaves,  were  to  de- 
scend to  the  heirs  of  the  husband,  it  was  manifestly  the  in- 
tent of  the  parties  that  they  should  go  to  different  persons. 

Neither  husband  nor  wife  had  any  more  than  an  estate 
for  life^  with  power  to  appoint,  as  to  the  respective  parts 
of  the  property,  intended  to  go  to  their  heirs  respective- 
ly. I  say  respectively^  because  it  is  impossible  to  read  the 
deed,  without  understanding  it  in  that  manner.  The 
husband  never  was  possessed  of  any  of  the  slaves  in  riglit 
of  his  xvifej  after  the  settlement,  by  which  h^  divested 
himself  of  the  property  which  he  acquired  therein  as  a 
part  of  her  fortune ;  his  possession  thereafter  was  under 
the  deed  of  settlement,  consequently  his  marital  rights 
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w^re  from  thftt  period  totaUy  ntapeTided^  as  long  as  he'liyed.  juvi»  1807. 
If  the  rule  that  deeds  shall  be  construed  according  to  the 
intention  of  the  makers,  so  far  as  they  may  be  consistent 
with  the  rules  of  law,  be  a  sound  rule  of  interpretation  ; 
and  if  it  be  true  that  every  man  may  waive  the  benefit  of 
any  law  in  his  favour,  I  would  ask,  whether  we  can  hesi- 
tate to  pronounce  that  the  intention  of  the  .parties  (the 
husband  as  well  as  the  wife)  was,  that  the  slaves  limited 
to  her  heirSf  after  the  death  of  the  survivor,  should  not 
go  to  HIS  ;  and  whether,  if  such  was  their  mutual  inten- 
tion, we  bought  to  defeat  it  by  a  forced  construption  of 
the  meaning  of  the  word  heirs  .^-^A  word  whose  technical 
sense  cannot,  I  conceive,  be  ascribed  to  marital  rights ; 
the  husband,  in  no  sense  that  I  have  ever  understood  it, 
being  heir  to  the  wife,  except  in  a  single  case  provided 
for  in  our  law  of  descents,  to  which  the  present  bears  no 
resemblance.  The  question  here  is  not  who  is  the  wife's 
heir ;  but  whether  the  husband  is.  His  marital  rights  ex- 
tend to  every  personal  thing  of  which  she  was  possessed, 
or  he  possesses  himself,  during  the  coverture  ;  and,  in  the 
event  of  surviving  her,  his  right  to  administer  upon  her 
personal  property  not  reduced  to  possession,  supersedes  all 
others  ;  and  the  law  protects  him  from  distributing  it  when 
recovered. 

But  this  right,  I  conceive,  he  has  given  up,  in  the  pre- 
vent case,  by  the  settlement ;  and  the  wife,  as  to  the  slaves 
reserved  to  her  heirs,  was  to  be  regarded  as  2ifeme  sole. 
But,  as  her  heir^  he  can  claim  nothing,  imless,  indeed,  she 
shall  not  have  left  a  single  relation  in  the  world;  and  that, 
only  under  the  express  provision  of  our  law  of  descents. 
The  description  of  next  of  kin  of  the  wife  can,  in  no  re- 
spect, apply  to  the  husband:  he  is  entided  to  the  personal 
property  of  his  wife  jure  maritty  3  Ves.  jun.  246,, 247. 
The  case  is  perfectly  parallel,  where  the  person  to  succeed 
to  the  personal  estate  of  the  wife  is  described  as  her  heir. 
He  cannot  be  entitled  under  that  description.  But  it  was 
urged  at  the  bar,  that  the  husband,  being  found  to  have 
died  possessed  of  the  slaves,  his  executor  had  no  occasion 
to  administer  upon  the  wi/e^s  estates,  in  order  to  maintain 
a  suit  for  the  recovery  of  her  property  in  action ;  because, 
where  the  husband  is  in  possession  of  the  property  of  the 
wife,  he  is  not  obliged  to  administer  upon  her  estate. 
.  Neither  the  fact,  nor  the  conclusion  drawn  from  it,,ap*- 
pears  to  me  to  apply  to  the  principle  of  law  there  relied 
on.  I  have  said  the  husband  (after  the  deed  of  settlement 
was  made)  never  was  possessed  of  the  slaves,  as  husband^ 
but  as  cestui  que  t/^r  under  the  deed  :  and,  as  a  trust  estate 
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jiryBtlSOr.  asBd  •  legal  estate  cannot  be  united^  (as  was  decided  iir  tli* 
case  of  Roy  v.  Gamett^  S  Waafu  9.)  his  rights  under  the 
deed  of  settlement  interposed  between  hb  mariul  righta 
and  the  possession  acquired  under  the  deed  of  settkmenr^ 
so  as  to  prohibit  their  union  altogether ;  and,  smee  Im 
._  possession  was  never  as  husbandy  no  right,  as  husbandf 
could,  I  apprehend,  be  transmitted  to  his  executor  or  ad* 
min^strator,  in  virtue  of  that  possession*  His  represent*-' 
tives,  therefore,  must  resort  to  the  same  course  which  iho 
^husband  himself  must  have  pursued  to  recover  the  slaver 
or  other  property  of  his  deceased  wife,  which  he  had  never 
reduced  to  his  legal  possession  {— 4}^  taking  out  letters  of 
administration  on  her  estate. 

We  now  come  to  that  point  of  the  cause  upon  which  the 
appellant's  counsel  seemed  to  rdy  with  great  confidence  s 
the  operation  of  the  deeds  of  1792  and  1794  to  Jweph 
Brock  from  Benjamin  Robinson. 

The  consideration,  mentioned  in  die  former  to  Joseph 
Brockj  being  for  money  before  paid  and  advanced,  there 
is  no  doubt  that  at  law  it  was  good  and  vsdid  ;  and  since 
this  is  not'  a  question  between  the  creditors  of  Benjamim 
Robinson  and  bis  vendee,  the  remaining  in  possession  (es* 
pecially  as  the  deed  was  made  a  record  in  due  time)  is  of 
no  importance  whatsoever*  Whether  intended  as  a  mort* 
gage  or  not,  is  a  question  for  a  Court  oC Equity*  And  if 
lite  plaintiff  had  brought  his  suit  in  equity,  as  under  all  the 
circumstances  of  this  case  I  think  he  ought,  no  doubt 
that  the  Court  would  have  nsade  such  a  decree,  as  a  due 
consideration  of  that  question  would  have  required. 

The  consideration  for  the  second  deed/  seems,  in  part, 
to  be  founded  on  the  primitive  intention  of  the  parties  te 
the  deed  of  setdement  in  1788 ;  and  for  the  purpose  of  ex* 
pluning  the  same ;  together  with  some  beneficial  conces« 
•ions  finom  Joseph  Brock  to  Benjamin  Robinson  ;  as  weH  as 
live  shillings  paid  in  hand  ;  a  circumstance  which  I  con- 
ceive sufficient  to  establish  a  /fjnti/ consideration,  executed 
on  the  part  of  Joseph  Brock  ;  and  there  cannot,  I  prestune, 
be  a  doubt  that  a  Court  of  Equity  would  enforce  the  per- 
formance of  the  covenant,  on  his  part,  to  execute  the  re* 
lease  as  to  Alice  and  her  three  children^  which  is  the  only 
executory  part  of  the  deed* 

But  there  is  another  point  of  view  in  which  both  these 
"*— 4eed8  may  be  considered,  which  leaves  no  room  for  doubt 
in  my  mind*  By  the  deed  of  settiement  of  1 788^  a  power 
ef  appointment  is  reserved  to  Benjamn  Robinson^  as  to  the 
lands  and  slaves  which,  in  the  events  which  have  happen- 
ed, wer«  to  descend  to  his  heirs*  These  deeds  as  to  these 
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daveS)  are  a  good  and  effectual  appointment  und^r  thi^  jvhb,  XSOT. 
power.  And^  with  respect  to  those  which  were  to  de- 
acetid  to  the  hnr%  of  his  im/^,  if,  under  that  provision,  he 
had  any  claim  or  tide  to  them,  I  conceive  it  to  have  been 
completely  released  and  transferred  by  the  deed  execu- 
ted to  the  defendant  in  1794.  Upon  every  ground,  there- 
fore, I  am  of  opinion  that  the  judgment  should  be  af- 
firmed. 

*"!  have  omitted  saying  any  thing  on  the  point  of  severe  *  226 
ing  the  damages,  conceiving  it  to  be  perfectly  out  of  the 
question.  If  the  fact  be  that  Chturlei  C.  JRobmson^  unites 
in  himself  the  character  of  sole  heir  to  Benjamin  Robm9on 
as  well  as  his  administrator ;  might  it  not  be  proper  to 
award  a  vtmrc  de  novo^  in  order  that  the  tide  to  Jane  and 
ycrryy  noticed  by  Mr.  Williams  in  his  argument,  may  be 
ioore  satisfactorily  explained,  than  in  the  present  verdict  i 
To  which  it  may  be  answered :  The  judgment  in  this  suit 
cannot  operate  as  a  bar  to  the  plainuff's  recovery  of  those 
^vea  (is  entitled  to  them)  under  the  limitations  in  the 
deed  of  settlement.  I  therefore  conceive  no  venire  ik 
novo  should  be  awarded«-Jittt  the  judgment  be  aflkmed 
in  totOm 

Judge  RoAKS.  The  .slaves  mentioned  in  the  dedara* 
ti«n,  fall  under  the  several  following  classes :  viz^r^MorA^ 
caif  Laxvs(mj  Gabriel,  and  JVon,  are  the  survivors  df  thoso 
limited  to  the  wife  o{£.  RMmon  and  her  heirs  by  the  deed 
of  March  J  1788 : — Reuben  and  Luee  were  conveyed  to 
Joseph  Brock  by  the  deed  of  1792  i — Ben  and  MUy  were 
conveyed  to  him  (together  with  Mordicaiy  Nan^  Gabriel^ 
and  Laivson)  by  the  deed  of  Jitney  1794 ;  and  Jane  and 
Jerry  (who  complete  the  number  sued  for)  are  alleged  to 
be  auiSiciendy  found  by  the  appellee,  by  that  part  of  the 
verdict,  which  states  '^^  that  the  slaves  in  the  declaration 
*^  mentioaed,  are  the  slaves  named  in  the  indenture  of  the 
^  :14th  of  Marchy  17SS,  or  the  increase  of  the  femalea 
^^  therein  also  named.'' 

It  is  not  found,  however,  (although  extremely  import- 
ant in  this  case,)  whether  Jane  and  Jerry  were  desc^ided 
from  the  female  slaves  limited  to  the  wife^  or  those  li« 
mited  to  the  Inteband  by  the  deed  of  1788 ;  nor  is  it  found 
that  Jerry  was  so  descended ;  on  the  contrary  it  ajqiears 
that  a  slave  named  Jerry  is  limited  by  the  deed  of  1788  to 
the  husband  and  his  heirs,  and  it  does  not  af^ar  that 
miy  slave  of  this  name  has  been  duly  conveyed  to  tha 
i4>pdlee. 
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jtfKK,  180!^.      I  have  been  thus  particular  in  the  classification  of  the 
^    '    slaves,  because  it  is  evident  that  they  severally  fall  witlun  . 
distinct  points  of  consideration. 

As  to  the  first  class  above  stated,  they  bring  us  to  the 
construction  of  the  deed  of  1788 ;  and  it  is  necessary  to  de- 
;  cide,  whether,  in  the  events  which  have  happened,  the  ap- 

pellee (the  father  and  heir  of  the  wife)  or  the  intestate  of 
*  227  the  appeilant(her  husband  who  survived  her)  is  entitled  *to 
the  slaves  comprehended  in  this  class.  I  am  of  opinion, 
that,  upon  the  true  construction  of  that  deed,  a  limitation  to 
the  husband  longer  than  for  his  life  was  not  contemplated  ; 
although  in  general,  a  husband  surviving  his  wife  and  be- 
coming her  administrator  is  not  bound  to  distribute  her  per- 
sonal goods.  In  the  event  of  her  surviving  him,  in  the  case 
before  us,  the  father  would  clearly  succeed  as  her  heir :  and 
in  the  contrary  event,  the  husband  was  entitled  to  hold  her 
share  as  ^t^mvor,  during  his  life,  by  the  very  terms  of  the 
dteed  ;  a  provision  which  would  have  been  wholly  unneces- 
sary, if  the  present  pretensions  of  the  appellant  arc  corrects 
His  right  to  her  slaves,  stipulated  by  the  deed,  in  the  event 
of  his  surviving  her,  forestalled  and  waived,  a$  to  the  slaves 
^  in  question,  his  general  right  as  a  husband  to  hold  the  per- 

sonal goods  of  his  wife  dying  in  his  life-time,  without  ac- 
cbunt ;  and,  taken  in  connexion  with  other  circumstances 
apparent  on  the  deed — (such  as  her  right  to  dispose  of^ 
and  appoint  her  slaves  to  whomsoever  she  pleased) — shews 
evidendy  the  intention  to  be,  that,  quoad  xht  slaves  in  ques- 
tion, she  was  to  be  considered  as  a  feme  sole  :  and  imports 
a  renunciation  of  the  marital  rights 'of  her  husband  touch- 
ing the  same.  In  the  event  of  a  total  failure  of  children^ 
the  negroes  were  to  ^o  respectively  into  the  %tvtTz\  families 
of  the  husband  and  wife : — it  is  a  strong  circumstance  shew- 
ing this,  that  four,  out  of  six,  of  the  slaves  limited  to  the 
wife,  were  received  with  her  as  her  portion  ;  and  the  other 
two  might  have  been  added,  in  consideration  of  other  ar- 
ticles of  property  also  received  with  the  wife.  As  to  the 
first  class  of  slaves  above  mentioned,  therefore,  the  tide  is 
with  the  appellee,  under  the  deed  of  1788. 

With  respect  to  the  slaves  Reuben^  and  Lisee^  and  Ben^ 
and  Milly^  they  passed  under  the  deeds  of  1792  and 
1794.  In  both  those  deeds  m  money  consideration  is  ex- 
pressed to  have  been  received  in  part ;  [and,  therefore,  as 
the  appellee  is  also  found  to  have  been  in  possession  there- 
of, his  title  at  law  seems  complete.  With  respect  to  the 
negro  yane  the  verdict  is  too  uncertain  for  us  to  act  upon 
it.  If  she  were  descended  from  a  female  slave  limited 
to  the  wffe  by  the  deed  of  1788,  she  is  the  property  of  the 
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Appellf^,  but  if  from  one  limited  to  the  huMband^  she  it  tbei  rcn*  l^QT. 
property  of  the .  appelUnt.  As  to  Jerry^  we  must  either 
take  it  that  he  is  the  same  slave  who  is  limited  to  the  hu9* 
band  by  the  deed  of  1788,  (which^  though  perhaps  the  bet- 
ter opinion,  We  ought  not  to  presume  on  a  specisd  verdict,) 
*or,  if  descended  from  pne  of  the  ferncJe  slaves,  he  stands 
.  in  the  same  doubtful  predicament,  as  to  his  descent,  as  I 
have  already  stated  to  exist  in  the  ca^e  of  Jane.  A  venire 
facias  de  fiovo  ought  to  go  as  to  those  slaves,  and  then  the 
difficulty  may  be  corrected  as  to  the  apportionment  of  the 
100/*  damages :  I  should  (as  at  present  advised)  feel  a 
difficulty  in  makbg  this  severance,  if  a  venire  de  novo  were 
not  awarded. 

With  respect  to  the  objection  to  the  action  at  latv^  in  this 
case,  in  consequence  of  the  legal  estate  being  alleged  to  be 
in  the  trustees,  under  the  deed  of  1788, 1  think  the  position 
of  the  appellant's  counsel,  ^^  that  on  the  death  of  the  husband 
**  and  wife  without  children  the  trust  was  executed,"  is 
correct*  But  if  it  were  not,  still,  upon  the  principles  ana 
reasoning  in  some  of  the  English  cases,  I  think  the  objec- 
tion ought  not  to  prevail  in  this  case.— For  example,  in  the 
case  of  Goodtitle^  on  the  demise  of  Hart^  v.  Knotj  (jOoivp.  43.) 
it  is  said,  (page  46.)  ^^  that  it  has  often  been  determined 
*^  that  an  estate  in  trust,  merely  for  the  benefit  of  the  cestui 
^*  que  trusty  ^hall  not  be  set  up  against  him  )  any  thing  shall 
*^  rather  be  presumed :  nor  shall  a  man  defend  himself,  by 
*^  any  estate,  which  makes  part  of  the  tide  of  the  lessor  of 
*^  the  plaintiff."  It  is  said,  however,  that,  being  now  on  a 
special  verdict,  we  can  presume  nothing*  Agreed :  but, 
as  it  is  not  negatively  stated,  that  there  was  in  this  case  no 
surrender,  and  as  such  a  one  may  actually  have  exisjted ; 
the  objection,  in  this  case,  (if  there  was  any  thing  in  it,) 
would  perhaps  justify  the  Court,  rather  than  overrule  the 
action  on  this  ground,  to  award  a  venire  de  novo  for  the  pur*^ 
pose  of  having  the  case  made  more  complete. 

With  respect  (more  particularly)  to  the  interest  limited 
to  the  husband,  (and  the  same  in  relation  to  that  of  the 
wife,)  by  the  deed  of  1788 — I  Consider  it  as  a  limitation  to 
him  for  life  of  the  land  and  slaves  in  his  own  share  :— re* 
mainder  to  his  heirs ;  and  that  the  interposing  of  eventual 
and  particular  estates,  between  these  limitations,  does  not 
prevent  their  union  in  the  husband,  so  as  to  give  him  an 
absolute  tide  ;  subject,  however,  to  the  chance  of  survivor- 
ship on  the  part  of  his  wife,  and  to  the  contingency  of  their 
having  children.  I  tmderstand  it  to  be  a  rule^  that  whatever 
words  would  ^ive,  in  the  disposition  pf  real  estate,  an  ex- 
press estiite  tail,  and,  a  fortiori^  a  fee-sinaple,  will,  in  ^be 
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jvNE,  1807.  dispositfon  of  personal  goods,  cany  die  whole  interest ;  {% 
v^"^^^'^  Fonb.  81*  and  the  cases  there  cited :)  and  I  see  no  neces* 
sity  for  construing  the  limitation  ♦in  question  othervrise 
than  if  the  estates  limited  to  the  husband  and  wife,  respect- 
ively, had  been  by  separate  and  distinct  deeds  or  clauses. 
The  giving  the  husband,  in  case  of  his  surviving  his  wife^ 
an  additional  right  for  his  life  in  her  slaves  (and  \)Ke  versa) 
qannot  var}-  the  true  construction  of  the  interests  limited  to 
him,  as  to  bis  outi  slaves,  although  (possibly,  for  breviqr 
and  convenience)  the  two  limitations  may  seem  consoIida« 
ted  in  one  clause.  As  to  the  idea  of  the  slaves  being  an- 
nexed to,  and  descending  with  the  land,  under  the  act  of 
172r,  however  that  act  mi^ht  apply  in  this  case,  (as  to 
which  I  give  no  opinion^  yet  dearly,  thisf  condition  can 
only  exist  during  the  existence  of  the  particular  estate  for 
life  or  Uves*-«^It  can  never  exist  after  the  interest  has  be-* 
come  entirely  absolute,,  and  all  the  intercepting  estates  are, 
cither  extinct,  or  have  never  taken  place. 

Under  every  view  of  this  case,  however,  I  am  of  opi* 
nion  that  a  venire  facias  de  novo  ought  to  be  awarded,  for 
the  purposes  above  mentioned. 

Judge  Fleming.  The  counsel  for  the  appellant,  in  this 
cause,  has  stated  five  different  grounds,  on  which  the  judg- 
ment of  the  District  Court  ought  to  be  reversed* 

1st.  That,  by  the  deed  of  1788,  Mrs.  Robinson  having 
died  in  the  life-time  of  her  husband,  he  became  entitled  to 
all  the  slaves  in  that  deed  named,  to  one  moiety  under  the 
deed,  and  the  other  as  heir  to  his  wife. 

2d.  That  nothing  passed  to  the  defendant  by  the  deed  of 
1794 ;  tlie  conveyance  being  in  consideration  of  his  con^ 
veying  Alice  and  her  tliree  children,  which  k  doth  not  ap- 
pear he  hath  done. 

3d.  That  nothing  passed  by  the  deed  of  1792,  as  Robin* 
son  continued  in  possession  of  the  slaves  tilt  bis  death,  t$ 
1795. 

4th.  Because  he  had  no  power  to  dispose  of  the  slaves 
nnder  such  appointment  as  was  eontemptated  by  the  indent 
ture  of  1 788,  which  nekher  of  the  papers  are :  and, 

5th.  If  all  the  other  points  are  against  the  appellant,  he 
ought  to  have  judgment  for  Jane  and  Jerrif^ 

With  respect  to  the  first  point,  let  us  consider  the  nature 
^f  the  deed^  and  the  true  objects  and  intentions  of  the  par- 
ties to  it. 

Although  it  was  executed  after  the  marriage  between 
Benjamin  Robinson  (the  intestate  of  the  appellant)  and 
Sustmna  Brsck  took  eSect^  yet  it  was,  as  stated  m  the  deed 
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kself;  the  consummation  of  a  contract  that  existed  *pre-    juke,  idor. 
vious  to  the  marriage,  in  consequence  of  its  having  been     v^"n^^^»^ 
then  in  contemplation  ;  and  was  to  operate  as  a  marriage 
settlement,  or  jointure  to  the  wife,  and  to  be  a  complete 
bar  to  any  claim  of  dower  in  her  husband's  estate,  in  case 
she  should  survive  bim* 

The  first  object  of  the  deed,  which  was  in  the  nature  of 
a  trust  to  yahn  Brock^  was  a  provision  for  Robinson  and 
wife,  during  their  joint  lives,  and  for  the  survivor  of  them 
during  life-«<-and  then  a  provision  for  such  children  or 
child  as  might  be  the  fruit  of  their  marriage — but  if  no 
such  children  or  child,  (which  was  truly  the  case,)  then 
the  lands  and  slaves  which  originally  belonged  to  the  said 
Benjamin^  except  two  slaves,  Mordkat  and  AUce^  to  be 
held  in  trust  for  the  heirs  of  the  said  Benjamin^  or  to  be 
disposed  of  as  he  should  appoint  and  direct ;  and  that  Nan^ 
PriseUUiy  Gabriel^  andLcnvsotiy  (the  four  he  received  as  part 
of  his  wife's  portion,)  and  also  Mordicai  and  Alice^  (two  of 
his  own  stock,)  with  their  future  increase,  to  be  held  in  tnist 
forever^  for  the  use  of  the  heirs  of  the  said  Sttsannoy  or 
to  be  disposed  of  as  she  should  appoint  and  direct.  What 
then  was  the  true  intention  and  understanding  of  the  par- 
ties to  this  deed,  at  the  time  it  was  made,  in  case  there 
should  be  no  issue  of  the  iparriage  ?*^The  answer,  to  my 
mind,  seems  obvious  and  plain,  that  the  lands  and  certain 
slaves  enumerated  in  the  deed,  should  (on  the  death  of  the 
survivor)  go  to  the  family  of  the  said  Benjamin  Robinson^ 
and  that  the  other  six  (particularly  named)  and  their  fu- 
ture increase,  should  go  into  the  family  of  the  said  Susanna^ 
to  wit,  the  family  of  Brock.  And  such  appears  to  have 
been  the  understanding  and  opinion  of  Benjamin  Robinson 
liimself,  (the  principal  party  to  the  deed,)  who,  after  the 
death  of  his  wife,  recites,  in  his  deed  of  1794,  ^^  that  the 
^^  said  six  slaves  (particularly  naming  them)  will,  on  his 
*^  death,  descend  to  her  father,  Joseph  Brock^  or  his 
*^  heir3 :''  and  the  safest  rule  of  interpreting  deeds  and 
contracts,  is  to  construe  them  according  to  the  intention 
and  understanding  of  the  parties,  at  the  time  of  making 
them. 

It  could  never  have  been  in  contemplation  of  the  parties, 
that  in  case  of  the  death  of  the  said  Susanna  without  a 
child,  and  without  having  made  a  disposition  of  the  six 
slaves,  her  surviving  husband  should  take  them,  as  her 
heir.  Robinson  himself  entertained  no  such  idea.  If 
thsre  are  any  cases  in  the  English  bodks  that  seem  to  con* 
travene  this  construction  of  the  deed,  they  are  founded 
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.jiTiiB,iamL  *o»  general  principles,  and  where  no  express  provwon  is 
*^  made  for  the  contingency  which  has  happened  in  this 
case. 

2d.  With  respect  to  the  second  point,  **  tliat  nothing 

^^  passed  to  the  defendant  by  the  deed  of  1794  ;  the  con- 

.  **  veyance  being  in  consideration  of  his  conveying  Alice 

^  and  her  three  children,  which  it  doth  not  appear  he  bath 

*^  d<me." 

To  this  it  may  be  answered,  it  is  presumable  that  Akce^ 
with  her  children,  was  given  up,  because,  though  it  is  not 
so  £9und  in  the  verdict,  she  is  not  named  in  the  <leclara« 
tion  ;  but  there  is  a  consideration  in  money  memioned  in 
the  deed  to  have  been  received,  sufficient  to  give  it  validi- 
ty t  and,  by  RobinsorCs  own  acknowledgment,  he  had  only 
31  life  estate  in  the  negroes,  which  terminated  bv  his  death, 
in  the  year  1795. 

3d.  The  third  point  is,  ^^  that  nothing  passed  by  the 
*'  deed  of  February ^  1792,  as  Robinson  continued  in  pos- 
^^  session  of  the  slaves  therein  named,  till  his  death,  ^i 
^*  1795.'^ 

This  appears,  on  the  face  of  it,  an  absolute  deed,  iix  a 
valuable  consideration,  and  was  duly  recorded ;  but  at 
the  slaves  remained  in  Hobinson^s  possession,  it  might, 
perhaps,  hayctbeen  intended  bv  the  parties  to  have  opera* 
lion  only  as  a  mortgage,  and,  admitting  that  to  ht  th« 
case,  it  was  incumbent  on  Robinson  or  his  representative 
to  exhibit  a  bill  in  a  Court  pf  Equity,  to  redeem  the  mort- 
gaged slaves  ;  and  to  shew  that  he  had  refunded  the  mo- 
ney, with  interest,  s^dvanced  for  him  by  Brock^  and  that 
he  had  also  indemnified  him  for  the  suretyship  and  engage- 
ments entered  into  on  his  account,  as  stated  in  the  said 
dee;d,  as  one  of  the  considerations  on  which  it  was  made. 

4th.  The  fourth  point  is,  "  that  Robinson  had  no  power 
f  *  to  dispose  of  the  slaves  under  such  appointment  as  was 
f^  contemplated  by  the  indenture  of  1788^  which  neither  of 
^*  the  papers  are.^* 

This  objection  might,  perhaps,  have  had  some  weight, 
with  respect  to  the  deed  of  1792,  which  was,  probably, 
made  in  the  life-time  of  Mrs.  Robinson^  (though  it  doth 
not  so  appear,)  had  there  been  children,  or  a  child,  of  the 
marriage  ;  as  Hannah  was  one  of  the  negroes  mentioned 
in  that  deed,  and  was  also  included  in  the  deed  of  1788  ; 
but,  as  circumstances  now  appear,  it  can  have  no  weight* 

5th.  The  fifth  objection  is,  "  that  if  all  the  other  points 
^^  are  against  the  appellant,  he  ought  to  have  had  judgmeM; 
''ioTjanemAJtrttj:'  '] 
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•With  respect ta  Jerry^  he  being  named  in  thcclt#daf  i«iie,  l8or. 
1788,  and  not  being  in  the  class  aUotted  to  Susanna^  and  ^•^^^<^^/ 
to  her  heirs,  m  case  of  her  dying  without  issue,  and  with- 
out disposing  of  them,  it  seems  to  mc  that  the  right  to 
him  is  in  the  appelant,  for  the  recovery  of  whom  he  might 
veil  maintain  an  action,  as  administrator  of  Bevjamin 
Robinson  /  but,  with  respect  to  Jane^  she  is  not,  I  btlieve, 
mentioned  in  the  record,  except  in  the  declaration  and 
verdict,  which  seems  imperfect  and  imsatisfactor}'  in  this, 
that  it  finds  *^  that  the  slaves  in  the  declaration  mentioned, 
^  are  the  slaves  named  in  the  indenture  of  1788,  or  the 
•*  increase  of  the ftmeJes  t/ierein  ako  named  i*^  but  doth  not 
distinguish  whether  the  said  increase^  or  any,  and  what 
part  of  it,  be  of  the  class  allotted  to  the  said  Susanna^  or 
of  that  retamed  in  the  family  of  the  said  Benjamin  RoUn* 
ison  /  and  how  the  appellant's  title  to  yane  accrues,  I  am  at 
a  loss  to  discover/  I  am,  therefore,  of  opinion,  that  a 
venire  de  novo  ought  to  be  awarded. 

Judge  Lyons.  I  have  not  formed  any  certain  opinion, 
but  as  three  Judges  have  concurred,  my  declaring  one  po^ 
sitivcly  is  of  no  consequence  in  determining  the  catiae.  I 
conceive  it,  therefore,  unnecessar}*  to  delay  the  decision 
bj  the  Court ;  but,  as  I  bad  some  doubts  respecting  it,  I 
ivill  mention  them  ;  supposing,  however,  that  in  some  of 
them  I  must  be  in  an  error ;  since  three  Judges  differ  from 
xne,  and  give  a  decided  opinion. 

The  law,  I  conceived,  was  well  settled,  that,  where  an 
estate  was  given  to  A.  for  life,  with  a  remainder  id  his 
heirs  general;  or  with  a  power  to  give  or  appoint  to  others 
mt  pleasure,  and  no  limitation  over,  (for  want  of  appoint- 
ment,) to  any  but  heirs  general^  an  absolute  estate  in  fee 
vested  in  A0  especially  in  a  chattel;  and  that  it  made  no 
difference  whether  a  use  only  was  so  given,  or  a  legal 
estate  ;«4br  a  trost  is  a  creature  of  equity,  and  governed 
by  the  same  rules  in  equity^  as  a  legal  estate  is  at  law  ;  it 
being  the  maxim  in  such  cases,  that  epiitas  setjuitur  legem^ 
2  Chan.  Cases,  64,  2  Ventr.  350.  1  Fonb.  146,  7,  8.  I  . 
Chan.  Cagesy  265.     1  Fonb.  302,  3,  4. 

Again  ;  it  is  a  rule  of  law  that  a  term  (which  is  a  chattel 
real)  g^ven  to  one  and  his  heirs  shall,  nevertheless,  go  to 
his  executors;  (l  Fern.  163.)  and  another  rule,  that  an 
estate  for  life  is  merged  in  a  remainder  in  (ee,  as  soon  as 
fcodi  are  united  in  the  same  person.  . 

In  this  case,  slaves  were  conveyed  to  yohn  Brock^  in 
tnist  for  the  use  of  Robinson  and  wifen  for  their  joint 
l^lives^  a^d  ^  life  ^f  the  survivor  i  as  a  jointure  to  her  in       Ik  233 
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jvkeI  160r.  lieu  of  dower.  Sec.  and,  after  their  deaths,  in  trust  for  tiic 
children  of  the  marriage,  &c.  but,  if  there  should  be  no 
such  child,  then,  certain  slaves  for  the  use  of  the  heirs  of 
the  husband^  or  for  the  use  of  such  person  as  he  should 
direct  and  appoint,  and  other  slaves  forlhe  use  of  the  hein 

.^p,.,....,.  of  the  xoifc^  (not  saying  her  next  a-kin^j  or  to  be  disposed 
of  as  she  should  appoint,  &c.  The  wife  died  in  the  life* 
time  of  the  husband  without  any  child,  ai^d  without  having 
made  any  appointment  or  disposition  of  the  slaves  ;*— and 
the  question  is,  who  is  entided  to  them  ?— - 

The  husband  is  the  legal  heir,  or  representative  of  the 
wife  as  to  her  personal  estate,  which  vests  in  him,  imaie«' 
diately  on  her  death,  as  her  administrator^  without  account 
or  distribution.— «If  in  possession,  he  need  not  mdmiimter ; 
but,  if  tiot  in  possession,  he  has  a  right  to  administer ;  and 
the  right  is  said  in  1  IVik*  169.  to  be  transmissible  to  his 
executors ;  but  the  correctness  of  the  last  position  appears 
to  me  to  be  doubtful.    . 

Money  ordered  to  be  settled  on  the  wife  belongs  to  the 
husband,  1  Fonb.  103.  313.— ^fiutthe  trust  in  this  case  con- 
tinued for  the  life  of  the  husband,  and  to  his  heirs  forever  { 
so  that  he  had  no  legal  estate  in  what  was  limited  to  his 
heirs  and  appointees,  after  the  death  of  his  wife  or  during 
his  own  life,  Spc.  That  trust  was  surely  useless  ;  inserted 
inerely  currente  calamo  ;  and  should  be  rejected  as  idle»  and 
answering  no  purpose  after  the  dei^h  of  the  wife.  Seo 
Parkhurst  v.  Smithy  Willea^  327. 

But  it  is  said,  **  the  husband  by  the  deed  gave  up  all  his 
^^  marital  rights,  and  she  held  as  a  feme  sole ;  as  in  die 
*'  case  of  Slitrmer  and  Shermer.     1  Wash*  266." 

In  that  case  the  wife  (who  survived)  held  an  esute  for 
life  under  her  husband^s  will ;  with  a  remainder  to  whom* 
ever  she  should  think  pn^r  to  make  her  heirs ;  which  save 
her  a  fee  or  absolute  property,  in  the  same  manner  as  if  de^ 
vised  to  her  and  her  heirs ;  and,  of  course,  her  own  rela* 
tions,took  the  estate:  but,  is  that  in  any  thing  like  the 
present  case,  where  the  husband  survived  I — Suppose  the 
estate  had  been  given  or  devised  to  her  by  a  third  per- 
son, or  even  her  father,  in  the  same  words,  and  the  husband 
had  survived  ;  would  he  not  have  taken  the  personal  estate 
as  her  administrator  l-^^li  a  husband  agrees  that  his  wife 
may  dispose  of  her  personal  chattels  by  deed  or  will,  and 
she  does  neither ;  does  it  bar  or  deprive  him  of  bis  legil 
right  to  them  as  survivor  and  administrator,  when  there  is 
no  special  limitation  over,  (in  default  of  her  appointment,) 

*  234        other  than  to  heirs^eneraly  not  saying  of  ^her  awn  kindred i 
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I  do  not  recollect  to  have  heard  it  disputed  before  that  the    jv»«.  180r. 
answer  to  this  question  should  be  in  the  negative.     See  1     v-^^^'^^^ 
Fonb.  443.  Robinson's 

I  conceive  that,  after  the  death  of  the  wife  in  the  life-time  ^  y* ' 
of  the  husband,  witliout  child  or  appointment,  the  trust  was  Brock. 
at  an  end,  as  useless  ;  and,  surely,  all  his  own  part  of  the  ■  .  ■  ■ 
slaves,  or  the  daves  settled  on  himself,  were  then  liable  to 
his  debts,  as  his  own  absolute  property  ;  the  trust  being  at 
an  end  as  to  his  part^  even  if  it  continued  on  his  rvife*s  part 
to  preserve  it  for  her  heirs  at  his  death.  Can  a  man  con- 
vey skives  to  trustees  for  the  use  of  himself  for  life,  with  a 
remaimier  to  his  own  heirs  or  appointees  forever,  to  pro- 
tect them  from  his  creditors,  and  to  defeat  those  creditors 
of  their  just  claims  ?*-Oa  the  death  of  the  wife  without 
child,  the  esute  for  life  (in  his  own  share  of  the  slaves,  at 
least)  was  merged  in  the  remainder  to  his  own  heirs,  and 
he  had  a  fee  or  entire  property  in  them :  the  future  trust 
therefore,  as  to  him  was  useless  and  void ;  the  creditors 
would,  in  law  and  equity,  stand  in  the  place  of  appointees  } 
and  so  would  his  executors.  JVi/leSy  S27.  2  Chan.  Cases^ 
63.  78. 

The  deed  of  1794,  being  made  on  condition  that  Brock 
released  his  right  to  Alice^  (which  he  never  did,)  I  consider 
as  void :  but  that  of  1792,  for  the  slaves  Reuben^  Lisee^ 
JIannah  and  yohnston^  may  be  sufficient  to  convey  them, 
sui  a  good  consideration  is  expressed  in  it ;  and,  although 
JRobinson  retained  possession  until  his  death  in  1796,  the 
sict  of  limitations  did  not  operate  on  the  possession  ;  un- 
less his  administrator  retained  them  afterwards  ;  and  that 
is  not  found  in  the  verdict. — As,  according  to  my  present 
conception,  (which  I  do  not  mean  as  conclusive,)  the  heirs 
of  Robinson  took  nothing  under  the  deed  of  trust  of  1788, 
his  brother  and  sister  could  only  take  as  legatees  under  the 
will,  and  not  as  heirs  or  appointees  under  that  deed.  ^ 

As  Robinson  was  in  possession  of  all  the  slaves  at  his 
death,  his  administrator  had  a  right  to  possess  himself  of 
them  )  and,  if  taken  from  him,  might  maintain  detinue  to 
recover  them  ;  but  when  taken,  or  whether  taken  before 
or  after  administration  does  not  appear,  and  remains  un-* 
certahi. 

The  slaves  ^ane  and  jfern/y  (or  one  of  them,)  not  being 
named  in  any  of  the  deeds,  did  not  pass  to  Brock  ;  and 
though  said  to  be  descendants  of  female  slaves  named  in 
the  deeds,  are  not  found  to  be  descendants  since  the  dafe  of 
those  deeds.  They  might  therefore  have  been  *bom  be-  *  235 
lore ;— «nd  nothing  can  be  presumed  in  a  special  verdict : 
so  that,  if  I  am  wrong  in  other  respects,  (which  is  probar 
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jt7?r£,  laor.  bic,  since  all  the  other  Judges  differ  from  me,)  I  concur  In 

s^^^r^^^  opinion  -with  the  rest  of  the  Court»  that,  as  a  judgment  19 

KoV\nson't  an  entire  thing,  and  the  joint  damages,  as  found,  cannot  be 

Adm'p  severed  by  this  Court,  there  must  be  a  ventre  de  novo*. 

Brock. 


Thursday,  Hcndcrson  against  Aliens. 

In  a  special      THIS  case  was  brought  up  by  a  writ  oi  mperudeiis  to  m 

verdict  the    judgment  of  the  District  Court  held  at  the  Sweet  Spring^m 

l^^xTinl    ^^^  plaintiffs  in  the  Court  below  (the  now  defendants  in 

the  emidencf,  error)  brought  an  action,  as  paupers,  for  the  recovery  of 

and  submit     their  freedom.     There  had  been  two  verdicts  in  the  cause  ; 

to  the  Court  ^^  fj^g^^  which  was  found  for  the  defendant,  (the  present 

whether^'r*  plaintiff  in  error,)  was  set  aside,  on  the  ground  of  surprise, 

uinfactt  are  and  because  the  issue  joined  was  considered  immatcriaL 

to  be  infer-  On  the  second  trial,  the  J  ur}' found  a  Special  Verdict  in  these 
red  from  it ;  ^^^.j^  . 

find  the  facts      "  We  of  the  Jury,  find  the  issue  joined  for  the  plaintiffs, 

explicitly,      ^^  and  one  cent  damages,  subject  to  the  opinion  of  the  Court 

*"^h'"coirt  "  ^"  ^^^  following  points.     The  plaintiffs  Po/tyand  Mhna^ 

the^questions  "  ^^^^  brought  into  this  state  in  January^  1794,  as  slaves 

of /aw  ari-      "  from  Maryland^  and  were  so  prior  to  their  arrival  here, 

•inj^  there-    "  ^x\d  sold  to  the  defendant  by  a  person  who  bought  them 

T^^ntitle      "  there,  he  being,  before  the  said  purchase,  a  resident  in 

sfaves  **  Virginia.     In  June  following,  the  plaintiff  Jenny  was 

brought  into  ^^  born.     In  October  following,  an  application  was  made  to 

this  Com.      it  jj^jg  Court,  and  the  following  order  made  with  respect  to 

S^fre^m,    **  *e  plaintiff 's  richt  by  the  Court,  viz.     *  On  the  motion 

under  the  il  *'  *  of  the  deputy  attorney  for  the  Commonwealth,  he  is  as- 

sectionofthe  u  '  signed  counsel  for  P'oliy  AiieUy  Mima  Allen^  and  Jenny 

^ttRel       "  *  Allen^  to  commence  and  prosecute  a  suit  for  their  free- 

Code.   1  w>l.   "  '  dom,  and  it  is  ordered,  that  Alexander  Henderson^  who 

p.  18d)  it      "  *  holds  them  in  slavery,  do  not  remove  or  abuse  them^ 

S"t'th?^^*^  "  '  ^^^  ^^^^^  ^^^^  ^^^  liberty  of  collecting  testimony  to 

were  detain-  "  *  prove  their  right  of  freedom."  In  consequence  of  which 

ed  therein  by  order,  a  suit  was  instituted  and  prosecuted  for  the  freedom 

compulsion      of  the  plaintiffs,  the  writ  of  which  bears  date  in  May  fol- 

fo/fl^!^'"'"^    lowing:— at  the  May^  term,  "1800,  being  the  22d  of  the 

^  336        month,  the  suit  was  dismissed  by  "Virtue  of  the  following 

order :  **  Polly  Allen^  Mima  Allen^  and  Jenny  AUen^  plain* 

^^  tiffs,  against  Alexander  Henderson^  defendant,  in  trespass, 

*^  assault  and  battery,  and  false  imprisonment. — ^The  plain* 

*'  tiffs  not  farther  prosecuting,  ordered  that  thet  suit  be  dis- 

**  continued."     On  the  same  day,  another  order  was  made 

in  these  words  :    **  On  the  motion  of  James  J^ecienrkfg'e^ 
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*^  geat«1ie  is  astiMed  couoiel  for  Polly  AUen^  Mima  AUen^  jv«B,^80r. 
"  and  Jenny  AUeny  to  commence  and  prosecute  a  suit    ' 


^*  against  Aleocmnder  Henderson^  who  holds  them  in  slavery, 
^^  to  recover  their  freedom,  and  it  is  ordered,  the  said  Alex- 
*'  mider  Henderson^  do  not  remove  or  abuse  them,  and  it 
*'  is  further  ordered,  that  the  said  Polly  AUeUy  Mima  AUeriy 
*^  and  Jenny  Allcn^  be  taken  into,  and  remain  in  the  custody 
**  of  the  sheriff  of  Botetoitrt  County,  till  the  said  Alexander 
^*  Henderson  enters  into  bond  with  sufficient  security,  to 
*'  tka  said  James^  Breckenridge^  in  the  penalty  of  one  thou- 
^^  aaftd  dollars,  to  have  them  forthcoming,  to  answer  the 
*^  judgment  of  Ae  Court:"  by  virtue  of  which  order,  the 
ppeAont  suit  n^aa  instituted  and  prosecuted,  the  capias  of 
"which  bears  dale  the  same  day.  If  the  Court  shall  be  of 
jopinion,  that  under  these  circumstances,  the  plaintiffs,  Polly 
«nd  Minuiy  were  twelve  months  widiin  the  State,  before  the 
cooitBeftcemeot  of  this  action,  according  to  the  true  mean- 
iag  and  intent  of  the  second  section  of  the  act  of  Assembly, 
intituled  *•*'  an  act  to  reduce  into  one  the  several  acts  con- 
^^  cenMag  slaves,  free  negroes  and  mulattoes,"  then  we  find 
for  the  plaintiffs  as  to  them  ;  but,  if  the  Cx)urt  shall  be  of  a 
different  opinion,  we  find  for  the  defendant  as  to  them,  and 
if  the  Court  shall  be  of  opinion,  that  the  plaintiff  Jenny 
has  a  right  to  freedom,  Jiaving  been  born  within  five  months 
«ltet  her  mother's  krrival  in  the  State,  then  we  find  also  for 
the  plaintiffs  as  to  her ;  but,  if  the  Court  shall  be  of  a  dif- 
ferent opinion,  then  we  find  for  the  defendant  as  ta)ier« 
On  this  verdict,  the  District  Court  decided,  that  the  pau*-' 
pers  should  recover  their  freedom  and  the  costs  of  suit. 

Cedly  {qt  the  plaintiff  in  error,  stated  that  the  defendants 
claimed  their  freedom,  in  consequence  of  their  having  been 
brought  into  this  State  as  slaves,  and  of  their  having  re- 
mained in  the  possession  of  the  plaintiff  for  more  fhan 
twelve  months.  On  the  other  hand,  the  plaintiff  contends 
that  his  keeping  them  was  an  act  of  compulsion,  and  in 
eonieqoeiice  of  an  order  of  Court  which  he  was  not  at 
liberty  to  dis«bey. 

^He  relied  on  three  grounds : 

1.  That  the  special  verdict  was  insufficient,  in  not  find- 
ing that  ZTiPTi^/rr^^n  continued  to  reside  in  this  State  from 
the  time  when  the  first  action  was  brought  till  it  was  dis- 
contimi^,  and  another  suit  instituted.  It  may  indeed  be 
cor^turedy  b|tt  this  is  only  an  inference,  which  can  never 
be  resorted  to  in  a  special  verdict. 

2.  The  next  objection  (on  which  he  principally  relied) 
was,  that,  in  less  than  twelve  mouths  after  the  slaves  were 
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juK^f  I8O7.  brought  into  tUb  State,  ScndersQn  was  inhibited,  bjr  an 
order  of  Court,  from  carrying  them  out  of  the  State.  It 
might  have  been  his  intention  to  have  done  so.  In  Ja^ 
nuari/^179^j  the  slaves  were  brought  into  the  State:  in 
^une  following  Jenny  was  born:  and  in  October  of  tiia 
same  year,  Henderson  was  prohibited  from  removing- 
them.  That  order  continued  in  full  operaticm  till  Matf^ 
1800.  It  was  his  duty  to  obey  it ;  and  he  would  haVe 
been  liable  to  an  attachment  for  disobedience.  While  thci 
cause  was  depending,  he  was  bound  to  take  notice  of  all 
orders  of  the  Court  in  relation  to  it.  From  a  well  known 
rule,  that  every  man  is  bound  to  take  notice  of  the  pro-* 
ceedingsof  a  Court  of  competent  jurisdiction,  zpenientt 
lite  purchaser  will,  in  a  variety  of  instances,  be  bound  bjr 
the  judgment  or  decree  of  a  Court,  without  actual  notice. 
Whether  Hendereon  had  actual  or  implied  notice,  he  was 
bound  by  it,  and  was  not  at  liberty  to  remove  the  slaves 
out  of  the  State. 

As  to  the  child  Jexmy^  the  District  Court  unquestionably 
erred  in  deciding  that  she  was  entitled  to  hor  freedom. 
She  was  bom  a  slave  within  the  limits  of  VirgtrAa;  becaoac 
she  was  born  before  her  paother^s  right  tp  fnpedpm  had  aC'» 
cruedt 

The  Attorney  General^  for  the  defendants  in  error.  The 
law  prohibits,  under  very  severe  penalties,  die  briagingof 
(a)Pf^C^,  slaves  into  this  State.(fl)     It  is  an  illegal  act,  both  in  the 
p^  186  ^  ^^*^  purchaser  and  vendor,  and  neither  can  deserve  any  £nroim 
^*      '  Henderson  cannot  pretend  that  he  comes  within  any  of  th^ 

exceptions  of  the  act ;  because  it  is  pot  so  found  in  the 
special  verdict«  The  words  of  the  law,  sect^  2.  are  ex- 
plicit, that  any  slave  brought  into  this  State,  and  remaining 
therein  one  whole  year,  or  so  long  at  different  times  as 
shall  amount  to  a  year,  shall  be  free,  It  |s  unimportant  in 
what  manner  they  are  kept  here.  The  provisions  of  the 
law  equally  apply  to  them. 
^  339  ^Although  it  is  not  expressly  found  that  Hendersm  kept 

them  in  the  State  from  the  time  when  the  first  order  was 
made  for  instituting  the  suit,  yet  enough  ^ippears  upon  die 
face  of  the  proceedings  to  shew  it ;  for  they  were  brought 
into  the  State  in  January^  1794,  and  the  last  order  (whieh 
was  made  in  1800)  refers  to  Henderson^  who  **  kMs  them 
•*  in  possession.^  But  if  the  Court  should  en&rtain  a 
doubt  on  this  subject,  a  venire  facias  de  novo  ou^t  to  be 
awarded,  that  this  fact  might  be  more  specially  found. 

But  it  is  said,  they  were  kept  here  under  the  order  of 
Court  pf  October  J  irp4.    There  is  no  Ending  1^  the  Jury 
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« 

Ib-fthov  that  Menderson  was  prohibited  from  eanyiugthem  jumi,  isor. 
oat  of  the  State ;  and  in  a  special  reidict)  nothing  is  to  be    Si^^rx^ 

Eesumed.  This  order  was  irregular^  the  slaves  joot  Henderson 
ving  bete  in  the  Stale  twelve  mondis  i  nor  was  there  T- 
toy  law  to  warrant  such  order  till  1795.  It  was  a  mere 
fractkcj  whkh  might  vary,  in  every  Court*  There  was, 
consequently^  no  legal  process  restraining  Henderson  from 
carryiag  them  out  of  the  State*  On  legal  principles,  a 
party  is  not  bound  to  take  notice  of  a  writ  till  service  of  it* 
If  this  order  of  Court  had  been  authorised  by  law,  still 
Hmderson  could  not  be  considered  as  having  had  notice 
of  it  tin  it  was  served  upon  him  y  and  it  is  no  where  found 
that  it  was  served.  It  cannot  be  compared  to  a  judgment 
or  decree ;  because  that  is  never  rendered  till  after  regular 
pttKseedings  in  Court.  . 

Widi  respect  to  the  child  yd/mv^^-4x>th  on  general  prin- 
eiples  and  the  act  of  Assembly,  she  is  entitled  to  her  free-" 
dom. .  On  generalprinciples,  the  rule  of  law  is,  that  partus 
^tftikmrventrtm.  The  mother  Was  brought  into  this  State 
contrary  to  law.  In  the  period  between  bringing  her  in, 
and  her  residing  twelve  months,  she  created  an  inchoata 
right,  and  the  entire  residence  of  twelve  months  has  re« 
lation  back  to  perfect  that  right  in  her  and  her  posterity* 
The  act  of  Assembly  (Rev.  Code^  1  vol.  c.  103.  sect.  1.) 
expressly  says,  ^*  that  no  persons  shall  be  slaves  within  this 
^  Commonwealth,  except  such,  as  were  so  on  the  i/th  of 
^Octoier^  1778,  and  tne  desc^dants  of  the  females  of 
^  them ;"  which  cannot  be  alleged  as  embracing  the  case 
of  the  diild  ^<iiiiy . 

Catty  in  reply.  It  is  trlie  that  the  special  verdict  does 
not  imd  that  HenderMon  had  notice,  of  the  order  of  Court ; 
nor  was  there  any  law  which  required  it.  From  the  prac- 
tice of  the  Courts,  in  pauper  causes,  the  order  w^  always 
^considered  the  foimdation  of  the  writ.  It  would  have  ^  239 
been  a  contempt  in  counsel  to  have  issued  the  writ  without 
such  previous  order :  and,  if  it  be  a  part  of  the  record^ 
tn  every  pauper  suity  where  is  the  difference  between  such 
order  and  a  bill  in  Chancery  i  Where  a  bill,  which  is  the 
inception  of  a  suit  in  Chancery^  is  filed,  though  the  sub« 
poena  be  not  served,  all  subsequent  purchasers  are  bound 
by  it.  The  terms  of  the  order,  and  the  pracdce  of  the 
Courts,  did  not  require  ^^n^r^on  to  be  called  into  Court. 
None  of  the  entries  in  the  proceedings  shew  that  any  order 
was  served  ;  aldiough  it  appears  that,  in  one  stage  of  the 
busmess,  Henderson  was  attached  for  not  obeying  it.  If 
tint  practtca  of  the  CourU  did  not  require  a  service  of 
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JUNE,  1907.  those  orders^ ^en  the  case  stands  npcoi  the  cammoii  grotliid 
v-^'^^'S*/  of  a  record;  of  which  all  persons  are  bound  to  tfS^e  iio*. 
tice.  It  stands  on  the  ground  of  bilk  in>  equity ;..  of. judg* 
ments  which  bind  lands ;  of  the  recording  rof  deeds^  &c» 
which  affect  all  persons ;— 4ieing  the  judicial  aet  of  a  Couri 
of  competent  jurisdiction.  If  die  Court  should  not  be 
satisfied  with  hid  exposition  on  this  port  of  die  sui^eet,  he 
concurred  with  the  Attorney  GenerJil,  that  a  venire  de  now. 
ought  to  be  awarded. 

The  rule  being  to  construe  a  special  verdict  strictly^ 
liothing  can  be  inferred  that  is  not  specially  fomd  by  th^ 
Jury.  In  the  present  case,  they  have  only  fumislied  tini-^ 
dence  by  which  to  infer yocto.  The  conclusion  of  the.ver* 
diet  refers  it  to  the  Court  to  infer,  irom  circunostaacea, 
whether  certain  facts  exbted  or  not.  •  Th<&»e  circAimstaaces 
are  merely  conjectured.  The  yun^  mig^t  have  inferred 
facts  from  them  ;  but  the  Court  comd  not. 

If  the  Court  should  be  of  opinion  that  Henderstm  (being 
a  party)  was  necessarily  bound  to  take  notice  of  the  onto 
of  Court,  dien  die  judgment  ftiust  be  reversed  m  t^Oi 
but  if  they'  should  not  be  satisfied  as  to  die  practice  in  sudi 
cases,  there  ougKt  to  be  a  new  trial,  in  order  diat  dioee 
facts  may  be  specially  found. 

Curia  advisare  tuHw 

i 

Saturday y  Jtme^j  1807*  The  President  delivered  die 
opmion  of  die  Court,  (consisting  of  all  the  Judges,)  that 
there  was  error  in  this,  that  the  special  verdict  was  uncei^ 
tain,  and  insufficient  to  establish  any  facts  proving  that  the 
defendants  in  error  were  detained  in  this  State  twelve 
months,  by  the  compulsion  of  die  {daintiff,  contrary  to  lawu 
Judgment  reversed  ;  verdict  set  aside^  and  new  tsiid 
awarded. 


Digitized  by 


Google 


In  the  3M#  Year  of  the  Cnffomtf^^f^* 

^William  Smith:  and  Margaretiii;^  wife,  late  Mar- 
giavet  Carr^  relict  aod  administeatrix,  &€«  of  WiU 
Sam  Carr  the  youngw, 

against 
T.  Chapman,  surviving^acting  executor  and  trustee     a^v^  . 
of  William  Carr  the  elder,  and  others-  ^^  ^ 

ON  an  appeal  from  a  decree  of  the  Superior  Court  df  A  tesutor 
Chancery  for  the  Richmond  District,  pronounced  by  the  m«k««'  three 
late  Judge  of  that  Court.  ^;^^  ^ 

This  case  tiimed  upon  the  construction  of  the  will  and  and  daagh- 
codicils  thereto  annexed  of  WiUkm  Carr  the  elder,  which  ter»  sereral- 
were  made  in  the  year  1790-  So  far  as  the  present  ques-  }y»)  h^  ^ 
tion  is  influenced  by  diem,  thej'  maybe  resolved  into  the  dcti^j^^ 
following  parts !  «fbr  his  or 

1.  A  devise  to  Betsetf  Tthbs  of  sundry  tracts  of  land  her  decease, 
pardculaiiy  described,  together  widi  a  negro  woman  .ffM^  SiHdor'chU- 
nah  and  herchadren,  during  the  life  of  die  devisee ;  thea  dren;f/iwiirj 
to  her  child  or  children,  if  any  living  at  her  death,  to  be  to  the  other 
equaHy  divided  between  them  ;  if  non^  living,  thei*  to  V^^..^^^^*^ 
WiUiam  and  John  Carr  for  life  i  then  to  be  equally  divided  ^^„  ^  •^ 
between  their  children.  equally  diri- 

2.  To  WiUktm  Carr  sundry  tracts  of  land ;  and,  after  ded  between 
the  deadi  of  the  testator's  widow,  a  negro  woman  named  ^^.    ^^ 
^^j^aandher  children  i^^^durtng  the  naturallife  of  the  de*  aim^^^f    a 
visee,  and  after  his  decease  to  his  child  or  children;  i/*codicil»   in 
noncy  to  John  Carr  and  Betsey  Tebbs  for  life  ;  and  then  which   he     , 
to  be  equally  divided  between  their  children.  a/f*A^db7- 

3.  To  Jehn  Carr  the  lands  on  which  the  testator  lived,  drm  thould 
after  the  death  of  his  widow  ;  and  several  other  tracts  of  die  toithout 
land  in  the  will  described,  togcdier  with  sundry  negroes  J^'  ^/f*"* 
dierein  named ;— during  his  life,  and  then  to  his  child  or  ^,-^  *  Ihing, 
children,  if  any  Fiving  at  his  deatfi  j  if  none,  to  BeUey  the  life  esutc 
Tebbs  and  William  Carr  during  life  ;  and  then  to  their  should  go  to 
children  to  be  equaUy  divided.  rh^Ti^wI 

tunil  lift,  and 
after  her  death,  remainder  to  other  pertoiis.-— The  tvo  aont  and  daughter  take 
each,  an  ettate  for  Ufe  ;  and  the  remaindera  over  are  good  and  ^nay  take  effect  %  the 
eontiogenciea  not  being  too  remote. 

In  conatniing  wiHs  made  lince  the  acts  of  Asaembly,  of  t776  and  1785»  on  the 
suhjlect  of  estates  tail,  it  *eemt  that  the  Courts  in  this  country  will  not,  by  implies- 
tioD,  turn  an  express  estate  for  life,  '^ith  limitations  over  in  remainder,  into  a  fee 
tail,  (as  in  like  cases  in  England,)  because,  although  it  is  done  therct  to  eflectuate 
tiie  general  intention  of  the  testator,  such  a  construction  under  tbe  operation  of  our 
laws,  would  defeat  that  intention. 
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juifs,180^.       In  a  codicil  to  the  will,  was  the  folbwing  cltuse:-^ 
y^^^o>^    **  Should  aU  my  dear  childFen  die  without  issutt  of  theii* 
Smith  and    ^  bodies,  my  dear  wife  living,  the  life  estate  to  go  to  nqr 
^^        **  dear  wife  during  her  natural  life ;  the  other  half  to  T.  CL 
Chapman    "  S*  ^  ^^  ^*  ^*  and  T.  CJ*s  children,  namely,  C.  C.  and 
and  others.   ^^  y*  during  their  natural  lives  ;  then  to  their  children,  if 
— —  •*  any  ;  and,  after  the  death  of  my  wife,  the  whole  of  what  - 
'^  she  has  for  life  in  the  lastdause,  to  T.  C.  in  trust  far 
^  the  forementioned  children,  and  my  trusty  boys,  Dm  and 
^  il«  to  be  equally  divided  between  them*" 
^  QAl  ^iThis  vrill  was  dated  on  the  23d  of  January^  1 790 ;  sooa 

after  which  die  testator  died,  leaving  a  widow,  the  daugh* 
ter  Betsey^  and  his  sons  WtUum  and  Johtit  both  infinta 
and  unmarried.  Betsey  at  that  time  had  several  children* 
William  Carr  the  younger  died  on  the  8th  of  November^ 
1801,  intestate,  leaving  a  widow,  but  no  children.  His 
widow  intermarried  with  William  Smth^  (one  of  the  appel- 
lants,) who  filed  a  bill  in  the  High  Court  of  Chancer>% 
daimingin  right  of  his  wife,  (among  other  things,)  dower  in 
the  lands  which  had  been  devised  to  her  first  husband,  fFi/- 
liam  Carr  the  younger. 

The  Court  of  Chancery  dismissed  the  bill,  from  which 
decree  an  appeal  was  prayed  to  this  Court. 

Botts^  for  the  appellants.  This  case,  so  important,  as 
well  from  the  great  property  depending  vq)on  it,  as  from  tlm 
questions  of  law  which  it  involves,  turns  whoUy  upon  the 
construction  of  the  will  of  William  Carr  the  elder,  and  the 
cocUclls  thereto  annexed. 

The  pmnt  now  to  be  discussed  is,  whether  William  Carr 
the  younger  took  a  fee,  or  an  estate  for  life  only :  if  the 
former,  his  vridow  is  entided  to  dower  in  the  lands  devised 
to  him  ;  if  the  latter,  she  is  not  entided. 

I  shall,  contend  that  William  Car^^  the  devisee,  took  a  fee 
conditional  at  the  common  law,  upon  the  fbujr  follbwing 
distinct  and  sure  grounds. 

I.  By  the  words  in  the  devise  to  William^s  "  child  or 
^^  children,"  when  he  had  none,^  express  estate,  in  fee^ 
in  William^  was  created. 

II.  That,  if  the  first  point  should  fail,  vet,  by  the  words 
in  the  devise  over,  **  if  none,"  (i.  e.  no  cnild  or  children,) 
**  to  yohn  Carr^  and  Bets^  Teiti^*^  w  implied  estate  ia 
fee  was  created.-^A  distinction  between  a  limitation  to 
"  children"  in  En^landj  where  they  are  not  collectively 
heirs,  and  such  a  limitation  in  Virginia^  where  they  arc 
collectively  hoirs,  will  be  relied  <w. 
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and  others. 
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IIL  That. by  the  limiution  ^  should  all  my  dear  chil-    jws,  180r. 
**  drai  die  wxtrout  I88U£  of  their  bodies/'  then  over  to     s^^^'^^^j 
ius  infe  and  die  Chapman  family,  an  implied  fee  would 
be  raised^-should  the  other  points  faiL 

IV.  ^^  That  upon  the  true  construction  of  the,  will,  the 
^  son  Witiiam  must,  by  n^essary  implication,  to  effectuate 
^^  the  MANIFEST  GENERAL  INTENT  of  the  testator,  be  con- 
^  strued  to  take  an  estate  in  fee." 

The  devise  in  i|uesdon  is,  in  efiect,  ^o  WilRam  Carr  the 
yooDger,  during  his  natural  life,  and  after  his  decease  *to 
ins  child  or  children  ;  if  none,  to  John  Carr  and  Betsey 
Tebis;  and  if  sdl  three  die  without  lawful  issue  of  their 
bodies,  then  to  others. 

For  a  long  time  it  was  contended  that  an  express  estate 
for  life  could  not  be  turned  into  a  fee.  It  is  presumed, 
however,  that  gentlemen  will  not  say  that  this  is  law  at  this 
day.  A  long  list  of  cases  might  be  cited  to  prove  the  old 
doctrine  «z{£Kied. 

It  mqr  be  admitted  that  it  was  the  plain  and  evident  in- 
tention of  the  testator  that  WUHam  should  take  only  an 
estate  £»r  his  life ;  but  then  the  reason  of  confining  it  to  an 
estate  for  life  must  by  the  appellees  be  conceded  to  have 
been  to  preserve  the  inheritance  for  WilHanCs  posterity.  To 
restrict  it  to  a  life  estate  in  the  first  taker  was  the  particular 
iirteBt-^4o  preserve  the  inheritance  for  the  issue  was  the 
general  intent.  The  former  was  the  intended  means j  the 
iMKtcr  the  mtended  end.  If  the  two  intentions  cannot  stand 
together,  the  particular  intent  or  the  intended  means  shall 
be  sacrificed  to  the  general  intent  or  the  end. 

That  the  two  intentions  cannot,  in  the  principal  case,  pre- 
vul,  according  to  the  rules  of  law,  and  that  uyt  particular 
shall  so  yield  to  the  general^  seems  abundantly  proved  by  a 
long  string  of  cases,  of  setded  and  unimpeached  authority* 
Thfe  Ist  is  SheUy^s  case,  21  £/i2.(a) 

The  case  was  upon  a  covenant  to  lead  to  uses.  ^^  To 
^*  Edward  Shelly  and  his  assigns,  for^  and  during  the  term 
^^  of  his  life  without  impeachment  of  waste,  and  after  his  de- 
♦*  cease  to,  the  use  of  C.  fot  twenty-four  years ;  then  to  the 
^  use  of  the  heirs  male  of  the  body  of  the  said  Edward 
*•  lawfully  begotten,  and  the  heirs  male  of  the  body  of  such 
^  heirs  lawfully  begotten ;  and,  for  de&iult  of  such  issue, 
^  to  the  use  of  the  fcirs  male  of  the  body  of  yohn  Shelly.^ 

It  was  ruled  by  eleven  out  of  twelve  Judges  that  Edward 
Shelly  took  an  estate  in  tail  male. 

[In  Lyles  v.  Gray^CThomas  Raymond^s  jRefortSy  315.)  the 
Court  says,  ^^  the  riile  in  Shelly* s  case  is  positive  law  not  to 
^*  be  reasoned  upon.    It  is  a  lan4-niark,  by  which  other 
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lifKBt  \W.  ^^  cases  are  to  be  bounded.'^    Id  Dmgias^  set*  mott^  it  k  ao- 

^^^^"^1/    lemnly  sanctioned.    In  Siy  and  others  v.' Garnet  (2'fViuh. 

^  SMtli  iSMi    H^  p.  16.)  the  counsel  for  die  Hfe  Ogtateyadmittgd  hs  au^ 

^*        thority,  and  the  Coiirtinthatcase^p.  SUusy^  **  Ab  {SM^ 

^jy^^     **  iy^s)  case  is  vCoitstandy  referred  to,  in  adost,  if  not  aH,  the 

joid  others.    ^  subsequent  cases ;  and  its  principle,  as  wdlasits  anthor- 

■  ■■      ■     ^M^  is  no  where  debied  $''  v.  also  Blaci*  Com*  S45.  Hay* 

m  243         334.  2  Lev.  60.] 

Ca)T.M(nm.      *The  2d  case,   Lyles  v.Gray^iaSlQar.  lL(a)  «ras 

*^-  ^^^  yMn  Zttfe,  by  covenant^  was  to  stand  seised  to  the  we 

ol  himself  y^r  Gfe^  withbut  im^aohment  of  waste ;  re- 
mainder to  £•  JL  for,  and  during  the  term  of  his  Aatufil 
fife ;  and.  after  his  decease  to  his  first  son ;  and  in  de&ult 
thereof  to  the  heirs  msde,  &c. 

Resolved,  that  £.  JL  tobk  an  estate  tail. 
(k)  1  P.  3.  ThtAnomey  General  Y^Skatmij  in  1721.(^) 

Whu.  57*  Devise  to  Thomas  for  life ;  and  afterwAds  to  the  first 

son  or  issue  m&le  of  his  bodvy  atfd  to  the  heirs  SMde  of  such 
aon;   remainder  to  Thomas's  mtcand  son,  and  his  issae 
male  in  taQ ;  and  that  immedontiriy  updn  At  death  of  7%^ 
mas  without  issue  male,  the  estate  should  go  over. 
Adjudged  that  Thomas  had  a  fee  taiL 
(0  J  Lord       4.  Goodright  v.  /Wfea,  in  ir26.(tr) 
Ray.  14S8.         Devise  to  A.  for  Hfe  ;  and  after  his  decone  to  the  hdm 
male  of  his  body,  and  to  his  heirs  forever;  and,  iftyf  defoolt 
of  such  heir  male,  to  £*.  in  fee. 

Adjudged,  that  ^.  tmk  lan  ^estate  tMl,  and  the  Court 
added,  that 

If  a  devise  be  to  A.  for  life^  (dscmgh  die  words  without 
impeachment  of  waste,  ^r  with  power  to  make  a  jointure 
are  put  in,)  and  after  his  decease  to  his  heirs  male ;  A. 
takes  an  estate  tail ;  and  that  diis  is  so  setded  that  h  ian* 
not  be  disputed ; — and  furthermore,  Y 

A  devise  to  Jf.  for  Ufe,  and,  after  his  decease,  to  Mfs  is- 
sue, (without  more  words,)  will  give  A.  an  estate  taiE 
{^0 1  P'  5.  Bale  V.  Coleman,  in  iril.(</) 

Wim.  142.         Devise  to  A.  for  Ufe,  with  pdwer  to  make  leases  for  99 
years ;  remainder  to  the  heirs  maie  of  his  body. 
Adjudged  that  A.  took  ai  estate  tail, 
(e)  1  P.  6.   Trevor  Vn  Trevor,  \n  1720.{e) 

Wmt.  622.  Marriage  articles  "  To  hlmsdf  for  life  ;  remainder  to 

•  *>  the  heirs  of  hk  body  by  his  intended  wife.'*    The  Court 

agreed  that  if  this  were  other  than  a  marriage  settlement, 
it  would  be  an  estate  taiL 

See  Lewis  Boxvles^s  case,  to  the  same  effect,  iti  13  Jac^ 
I.  11  Co.  Rep,  79. 
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7.  Garth  V.  Baidwin^  in  1755.(a)  juNE,l8or. 
Devise  to  A.  for  life ;  and,  after  his  death,  to  the  heirs    \^^>r>^ 

of  his  body.  Smith  and 

Lord  Hardtviche  decreed  an  estate  tail  to  A.  ^^ 

8.  Lat^hf  V.  Baldwin,  in  1707. {b)  Cha^matt 
Devise  to  A.  for  life,  without  impeachment  of  waste ;  and  othew. 

"with  a  power  to  make  a  jointure;  remainder  to  his  1st,    -■ 

^d,  3d,  4th,  5th,  and  6th  sods  in  tail ;  and,  if  A.  should         ^  244 

die  without  issue  male,  then  to  B.  in  fee.  (a)  Cited  by 

Adjudged  that  -4.  took  an  estate  taiL  ^^^.  '^^^'*' 

9u  Bernard  and  Fenton  v.  jReason,(c)  Murr^^im. 

The  words  "  and,  if  he  dies  without  issue,  then  to  B.  ^A)  £q,  Ca. 
"  will  turn  an  express  estate  for  life  in  A,  to  an  estate  uil."  -^^-  ^  ^®*- 

la  Coukon  V.  Couhon^  in  13  Geo.  ll.{d)  (0  "cited^in 

11.  King  V.  Burchell,  in  1759.{e)  3  wUson^U. 

12.  Aiiason  v.  Clitheron.{f)  per  Lord 
15.  King  V.  MelHng,  in  24  Car.  IL(^)  i^mdT\n 

14.  Blackborne  v.  £^/^y,  in  iri9.(//)  deliverinif 

15.  LongV.  Lamingy  (i)  decided  in  1760.  the  opinion 

16.  Pinhry  v.  BUkiny  in  in9.fi)  ^^^hc  Court 

17.  y^m^^'*  c/flim  in  Superior  Court  of /Vnw.?j/foa«ia,(/)  jj^^     ^'^^' 
are  like  the  preceding  cases  ;  and  may  be  referred  to,  if  (e)  Cited  in 
necessary.  2  Bum  1103. 

The  cases  already  cited  are  accurately  abridged;  and  o^oe.^'^*^* 
the  Judges  may  save  themselves  the  trouble  of  examining  (^j  i  yentriu 
them,  unless  requested  by  the  counsel  on  the  other  side  ;  214, 215.  and 
but  the  three  cases  of  Robinson  v.  Robinson — Doe,  on  the  »n  2.X,mn<«, 
demise  of  Cook,  v.  Cooper^-^zad  Roy  and  others  v.  Garnet,  ^^^  j  p^^ 
are  of  such  strengdi,  and  contain  such  clear  and  apt  rea-  wm»,  60l. 
soning,  that  an  inspection  of  them  at  large  is  requested.         (0  2  Burr, 

18.  Robinson  v.  Robinson,  in  1756.(wi)  J]^^  y^ 
The  devise  was  to  L.  H.  for  life  and  no  longer  ;  and,  ygg.      '** 

after  his  decease,  to  such  sons  as  he  shall  have  lawfully  be-  (/)  l  Dsdlat^. 

gotten,  taking- the  name  of  Robinson;  and,  for  default  of  ^7. 

such  issue,  to  W.  R.  in  fee.  (^)  ^f^^ 

The  Judges  of  the  Court  of  King*s  Bench  unanimously  ^^' 
certified, 

"  We  are  of  opinion  that,  upon  the  true  construction  of 
**  the  said  will  oi  the  testator  George  Robinson,  the  said  Z. 
**  H.  must  Xby  necessary  implication  to  effectuate  the  mani* 
**  fest  general  intent  of  the  said  testator)  be  construed  to 
**  take  an  estate  in  tail  male  ;  (he  and  the  heirs  of  his  body 

(1)  In  the  report  of  this  case  it  ia  said  «  that  by  law  the  testator 
«  could  by  MO  woaos  have  made  the  father  tenant  for  life,  and  the  heirs 
"  mile  of  hif  bo^  purchaiera.'' 

Tot.  I.  K  k 
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ruNE,  180r.  "  taking  the  name  of  Rohimon  i)  notwithstanding  the  ex- 
N^^v^w/  *^  press  estate  devised  to  the  said  JL  If.  for  bis  life  and  no 
Smith  and    "  longer.'*^ 

wife  jh^  Chancellor  confirmed  the  certificate :  and»  upon  an 

ChaBman     appeal,  the  twelve  Judges  unanimously  concurred,  and  the 
and  others.    Lords  afl^rmed  the  decree* 
— —        19.  Doe^  on  detn.  of  Cook^  v»  Cooper.{a) 
ia)l  Burrovf,      The  devise  was  to  JR.  C  for  the  term  onh/  of  his  natural 
^'   \^y^**  life ;  and,  after  his  decease,  to  his  issue,  as  tenants  in  com- 
nK)n  ',  but  in  case  he  died  without  issue,  then  to  E.  H.  ia 
fee. 
*  245      ^Adjudged,  that  to  effectuate  the  general  intent,  R.  €• 
took  an  estate  tail. 
(*)  tl  W(uk,       20.  Roy  and  others  v.  GarnctuQi) 
*^-  9.  Devise  to  jf  antes  for  and  during  the  term  of  his  natural 

life  ;  remainder  to  the  son  Mtiscoe  in  fee  ;  in  trust  for  the 
use  of  the  fr St  and  exxry  other  son  of  Jamet^  who  should 
Survive  him^  in  tail  male^  equally  to  be  divided;  but,  if  Jamts 
should  die  without  issue  male,  then  to  Muscoe^  &c. 

Upon  the  ground  of  the  interposition  of  the  legal  estate 
\ti  fee,  ill  trust,  between  the  estate  for  life  and  the  implied 
remainder  to  his  issue  male,  it  was  determined  to  be  only 
an  estate  tail  in  remainder,  which  could  never  take  effect ; 
affirming,  nevertheless^  that  an  express  estate  for  life  may 
be  turned  into  an  estate  tail  by  implication. 

The  whole  of  the  EngHshlaw  upon  this  point  is  collected 
and  methodised  in  2  Fonblanque^  page  58.  in  the  notes. 

But,  though  the  cases  from  1  BurroWy  39^  and  1  Easty  229« 
be  stronger  than  the  following  case,  yet,  from  the  more 
striking  similarity  between  tint  and  the  case  now  in  ques- 
tion, it  is  selected  as  the  oikt  by  which  the  nature  of  the 
estate  taken  by  William  Carr^  the  devisee,  can  be  at  once  un- 
erringly tested. 
21.  Roey  on  the  demise   of  Dodson^  v.  Grew  et  al.  in 

i^)jimutm,  ir6r.(c) 

Devise  to  G.  C.  [Wm.  Carr]  to  hold  for  and  during  the 
term  of  his  natural  life  ;  and,  from  and  after  his  decease, 
to  the  use  of  the  issue  male,  of  his  body  lawful^  to  be  be- 
gotten, and  to  the  heirs  male  of  such  is^ue ;  and,  for  want 
of  such  issue,  to  D.  the  lessor  of  the  plaintiff.  [John  Carr 
and  Betsey  Tehbs.l 

[As  a  particular  comparison  of  the  two  cases  is  intended 
to  be  resumed  hereafter,  when  every  difference  between 
them  will  be  marked,  I  will,  for  the  present,  content  my- 
self with  requesting  that  fot- "  G.  G.""  Wm.  Carrj*  rtay  be 
read  ;  and  for  "  D:'  that  "  John  Carr  and  Betsey  Tebbs'' 
may  be  substituted,  in  the  case  just  suttd ;  and  that  the 
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opinions  of  the  Judges  may  be  read  with  such  variation*  in  juke,  isor. 
terms  only,  as  the  words  used  in  the  two  cases  will  justify. 
They  will  be  found,  in  effect,  to  be  precisely  the  same.] 

WiLMOT,  Chief  Justice. 

The  intention  of  the  testator  was  clearly  to  give  G.  G. 
[Wm*  Carr}  an  estate  for  life  only;  but  his  intention  also 
clearly  was,  that  all  the  sons  [children  and  issue]  of  G.  G^ 
[Wm.  Carr]  should  take  [in  succession.]  Both  of  these 
'^intentions  cannot  take  place ;  for  if  the  devisee,  G.  G* 
\lVm,  €arr\  took  only  an  estate  for  life,  his  sons  [children] 
could  never  have  taken  :  and  although  it  eventually  hap- 
pened that  he  had  no  sons,  [children,]  yet  we  must  consider 
.this  case  as  if  he  had  had  issue  ;  therefore  the  Court  must 
put  themselves  in  the  place  of  the  testator,  and  determine 
as  he  would  have  done,  if  he  had  been  told  that  both  of  his 
^tentions  could  not  take  effect  by  the  rules  of  law,  and  had 
been  asked,  which  of  them  he  desired  should  ^ke  effect^ 
and  stand,  if  both  could  not*  He  certainly  would  have  an- 
swered that  so  long  as  C  G.  \Wm.  Carr]  had  any  issue  malc^ 
{children  or  issue/]  the  premises  should  not  go  to  the  lessor 
«/  the  flaintif.  (Bestey  Tebbs  and  John  Carr.]  The 
weightiest  intention  was,  diat  all  the  sons  [children  or  is- 
sue] of  G.  G.  \Wm.  Carr]  should  take ;  [in  succession  ;]  and 
to  do  that  G.  G.  [IVm.  Carr]  must  take  an  estate  tail.  [V. 
Hargr.  X.  TractSj  503.  Brown^s  Ch.  Rep.  280.] 

Clive,  Justice.  In  the  present  case  the  great  intention 
is  to  give  [in  succession]  to  all  the  «0n«  [issue]  of  G.  G. 
[Wnu  Carr;]  which  cannot  be  without  construing  it  an 
estate  tail. 

B  ATHUBST,  Justice.  It  is  a  rule  that  where  the  ancestor 
takes  an  estate  of  freehold,  if  the  word  issue  in  a  will  comes 
after,  it  is  a  word  of  limitation.  Where  there  appears  a 
particular  intent,  and  a  general  intent,  the  general  intent 
must  take  jdace.— -The  great  view  here  was,  that  the  land 
should  not  go  over  to  D.  [J.  C.  and  B.  T.]  so  long  as  G.  G. 
\Wm.  Carr]  had  wue ;  but  that  general  intent  cannot  take 
effect  unless  G.  G.  [Wm.  Carr]  ^e  tenant  in  tail. 

Upon  an  attentive  examination  of  this  case,  it  will  be 
found  that  the  Judges'  opinions  are  pointedly  fitted  to  the 
case  now  in  discussion. 

The  twenty-one  cases,  condensed,  exposed,  and  numr 
bered  in  the  order  in  which  they  have  been  cited,  (in  all  of 
which  estates  for  life  were  expressly  limited)  may  be  puf 
\xiXq  the  foUowin^  classes : 


f 


Digitized  by 


Google 


JMV^  Supreme  Court  of  Appealsn 

JUNE,  180r.  V                •CLASS  I.  CLASS  V. 

^^^'•sr^t^^         Cases,  in  which,  "  vtithout  im-  A  case,  in  which  an  express 

Vpeachmait  of  vaste,"  "  vfith  a  estate  Uii  was  given  to  all  the 

Smith  and     **  pomer  to  make  a  jointure,  or  leai*  sons  and  daughtcPi  of  the  fiwt 

wife          ,t  ^^  ».  j^   Qj.  ^j„^3  of  ijjj^p  import,  taker  i  and  in  which  an  e«Ute  tail 

^*           were  added  to  an  express  estate  was  adjudged  in  the  first  taker  5 

Chapman      ^^^  ^f^  Uiough  exprasly  declared  for  life. 

wid  others.                                                     I^o-  or                               ^^ 

'■     '               1  Shellef*  case     .     ....    I  1  Blackhnie  v.  Bd^^^      •    •    H 

2  Lylev,Gray 2 

Z  Goodright  y.  Pullen  .    ...    4  CLASS  VL 

4  Bale  v.  Coleman       ....    5  Cases,   in    wliich   estates   tail 

5  B9V}lei*t  case      «/....    6  were  adjudc^d  on  express^   and 

6  Moy  and  others  v.  Garnett      .  20  also  on  implied  limitation ;  in  op« 

7  Langley  v.  Baldviin     ...    8  position  to  the  Ufo^  estate  exprcfMlx 

8  Blackbonie  v.  £</^/<rjf    .     .     .  U  declared. 

CLASS  IL  No, 

Cases,  in  which  the   words  of     1  ShelleyU  case I 

limitation,  express,  or  implied,  are  2  Goodright  v.  J^ullen      ...    4 

to  the  heirs  of  the  body.  3  ATw^  v.  Burchell      .    .    .    .11 

No.     4  Doe  V.  Coo/>cr 19 

1  Garth  v.  Baldwin     .    ,    .    .    7 

2  Cov/wn  V.  Coii/*on.    ....  10  CLASS  VII. 

3  Shelld^t  case 1  Cases,  where  the  words  of  U* 

4  Lyle  v.  Gray 2  mitation  only  were  exprett. 

5  Goodright  v.  Pu//fn   ....     4  Na 
^  5«/e  V.  Coleman     ....     5  1  Goodright  v.  /V//ei»      ...    4 

7  Blackborne  V.  Edgley     .*    ..   .14  2  Same  y.  Same      .....    4 

8  JTiff^  V.  Burcheil      ....  11  3  ^a/e  v.  Coleman     ....    I 

CLASS  IlL  4  TVfvor  v.  TrevQJ-    ....    6 

•    Cases,  in  which  the  word  of  ii-  5  Bonlet's  case       .....    6 

miution  was  «*  ittue.**  6  CareA  v.  Baldvtim     p    .    .    .    7 

No.     7  5^fliiie*'#  C/aiw 17 

1  Goodright  r.  Pull^    ...      4  8  King  v.  Melling       .    .    ^    .  13 

2  yamje?9  Claim     ....     17 

3  Blackhome  v.  £(/^/ex     •     •    1^  CLASS  VIIL 

4  In  tame  case       ....     14  Cases,  in  which  estates  tsil  haye 

5  Pinbury  v.  Elkin   ....    16  been  raised  by  implication  only,  in 

6  Allason  v.  Clitheron   ...    12  opposition  to  ex^est  life  eitaiet. 

7  King  V.  Burchell   .....     11  No. 

8  Attorney  General  v.  SuHon  .      3       I  Lyle  v.  (rriijr 2 

9  Boe  V.  Dodson      ....    21  2  Attorney  General  y.  5u/to9i  .      S 

10  Bowl€s*i  case 6  3  Langley  v.  Baldwin  ...      8 

11  Langley  y.  Baldwin  ...      8  4  Blackborne  y.Et^ley  .     .     .     |4r 

12  ^f}^  V.  3fe//ifi|f        .    .||.    13  5  Ptnbwyy.Mliin    ....    16 

13  .ffojr  V.  Camm  ......    20  6  Bernard,  Or.  v.  iunilofi  .    .      ^ 

14  Dot  V.   Coo/>er      ....     19  7  Allatony.  Clitheron   ...     12 

15  Robinton  v.  Bohinton      .    .    18  8  Roy  v.  Gamett     ....    30 

CLASS  IV.  9  Goodright  y.PulUn    ....      4 

Cases,  in  which  words  of  limita-  10  Robinton  y,  Robintw    .    .    l&t 

tion  have  been  engrafted  on  words  W  Doe  y.  Cooper      ....    19 

of  limitation ;  as,  "  to  A,  for  life,  CL  ASS  IX. 

«*  and  thereafter  to  his  issue,  and  Cases,    where,  without   either 

(I)    If  the      «*  the  hiirt  of  that  it9ue^*{l)  words  of  limitation  express  or  im- 

words  of  per-                                                    No.  plied,  but,  iri  order  to  effectuate 

petuity     an-  1  ShelleyU  ewe       1  the generalintention  of  the testa- 

nexed  to  *<  f«-  2  Lyle  \.  Gray 2  tof,  his  strongest  negative  words 

we,"    would  3  Attorney  General  v.  Sutton      .    3  have  been  overruled, 

not    prevent  4  Goodright  v.  Pullen      ...    4  No. 

the    express  5  Roe,  ex  dem.  Dodton,  v.  Grea  21  1  Robinson  v.  Robinson      .    .     18 

estate  for  life,  6  Langley  y.  Baldwin      ,    .    .    8  2  J>oey,  Cooper      ....    19 
from   being 

'  turned  into  an  inheritance,  will   our  act,  (c.  90.  sect.  12.  of  Rev.  Code,)  fupplyinp 
words  of  perpetuity,  prevent  the  construction  for  an  estate  tsU  ? 
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-    *Mr.  Botts  offered  the  following  remarks  upon  tli^ 
classes,  v^hich  he  had  thus  arranged. — 
Upon  tjie  Ut  Class. 
In  almost  every  case  of  a  power  of  committing  waste, 
and  of  makingjointures  conferred  on  the  first  devisee,  such 

Sower  has  furnished  arguments  in  favour  of  the  life  estate, 
ee  2  Wash.  Rep.  14. 
Upon  Class  the  ^h. 

The  superaddition  of  words  of  liiilitation  to  words  im« 
porting  a  limitation  has  always  been  the  source  of  much 
argument  against  the  estate  oi  inheritance,  {t  was  greatly 
reUed  on  in  Shelley* s  case  by  the  counsel,  as  conclusive  in 
favour  of  the  life  estate* 

Before  we  enter  into  the  application  of  the  foregoing 
^ases  to  the  principal  case,  it  should  be  premised, 

1st.  That  '^  the  construction  of  wills  is  not  to  vary  with 
^'  events  C^  and,  therefore,  this  will  is  to  bear  the  same 
construction,  mow,  (when  the  devisee  is  dead  without 
issue,)  that  it  did  bear  in  his  life-time,  when  there  was  a 
prospect  of  issue.(a) 

2dly.  That,  where  there  is  an  express  estate  for  life, 
so  restricted  to  preserve  the  inheritance  for  the  issue,  and 
both  intents  cannot  prevail,  the  express  estate  for  life  shall 
be  enlarged  into  an  inheritance,  to  enable  the  issue  to  take 
through  the  ancestor. 

All  the  cases  affirm  this. 

I.  Upon  the  first  proposition,  that  an  express  fee  is  ere? 
ated. 

If,  insteadof^' child  or  children"  the  word  "  issue"  or 
^  heirs"  had  been  used,  the  principal  case  would  fail  in 
nothing  of  being  thoroughly  settled  by  all  the  cases  before 
stated,  to  cgnvey  a  clear,  certain,  and  unquestionable  estate 
tail. 

That  ^^  child  or  children"  is  equal  to  issue^  is  to  be 
proved ;  Ist*  From  express  opinions  of  Judges,  and^  2dly. 
From  the  reason  and  dialectical,  as  well  as  legal  import  of 
the  words. 

And  1st.  From  Judges'  opinions.  Wildes  case  cqnfounds 
^  children"  and  "  issues"  as  meaning  the  same  thing.(^) 
"  Children"  and  "  issue"  in  their  **  natural  sense  have  the 
"  same  meaning."(c)  A  devise  to  a  man  and  the  children 
or  issue  of  his  body,  is  an  estate  tail  ^'  if  he  had  none  at 
"  the  timc."(<f  )(1)  Lord  Hardwkke^  in  1  Vezey^  201. 
says,  **  in  Wildes  case,  6  Co.  and  Bendloe^  30.  it  is  settled 
^'  that  ^  children^  bear  a  coextensive  sense  with  issue  i  and, 

(1)  Tfilliam  had  no  issue  at  the  tin^e. 
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JUNE,  t80r.    **  according  to  ^authorities,  grandchildren  and  great-grand* 
v-^^v'^^     "  children  come  within  that  rule,  to  certain  purposes." — • 
*^  Child  or  children^'  is  declared  by  Lord  Mansjield  to  be 
the  same  as  issue  or  heirs.  Douglas^  320,  1,  2,  3,  4. 

2dly.  From  the  reason  and  sense  of  the  words. 

"  Children'*  \x^  England  might  not  have  been  so  apt  or 
strong  for  a  word  pf  limitation  as  "  heirs.''  But  this  was 
the  result  of  the  peculiar  structure  of  their  law  of  primo- 
geniture. ^^  Heirs"  in  England^  could  not  be  satisfied  but 
by  a  succession  of  the  eldest  males— children  there,  in  the 
natural  sense  of  tKe  word,  would  embrace  the  whole  in 
the  first  degree  of  blood  collectively,  and  not  the  eldest 
in  the  males  successively  :  but  in  Virginia  all  the  children 
are  heirs.  When  a  man  gives  to  his  children,  he  gives  to 
his  issue  and  his  heirs.  These  are,  in  Virginia^  all  differ- 
ent names  for  precisely  the  same  thing.  The  rule  of  law 
first  solemnly  settled  in  Shelley's  case  is  founded  in  policy 
and  sense,  and  not  in  mere  words  or  sound.  That  case 
was  confined  to  "  heirs,"  but  a  distinction  between  **  heirs'^ 
and  ^^  issues,"  where  the  testator  meant  the  same  thing, 
would  have  been  disgraceful  to  the  Courts  ;  and  accord- 
ingly, "  issue*^  was  brought  at  once  within  the  rule  in  Shel* 
ley's  case. 

'  The  idea,  that  A.  an  illiterate  testator,  using  the  word 
^*  issue"  or  "  children'*  in  a  will,  would  turn  his  estate  into 
a  difierept  channel  from  his  neighbour  B,  who  should 
chance  to  use  ^^  heirs,"  when  both  words  meant  the  same 
thing,  as  well  in  law  as  in  common  parlance,  would  be 
making  the  system  of  testaments,  with  those  |ipt  learned 
in  the  law,  a  system  of  chance  and  uncertainty,  and  more 
m  system  oi frustrating  the  ivill  than  of  publishing  t)ie  wilk 

By  limiting  the  estate  to  the  child  or  children  then  of 
the  devisee,  (i.  e*  to  his  child,  if  but  one ;  if  more,  to 
them  all,)  in  law  and  common  sense,  as  much  was  done, 
as  if  he  had  Umited  it,  in  other  W9rds,  to  his  heirs  ox 
issue. 

That  those  words  were  intended  to  designate  the  inhcr 
ritance  rather  than  any  particular  persons  to  uke,  is  to  be 
proved  from  the  following  considerations. 

First.  Because  the  testator  hath  added  no  words  of  per- 
petuity to  "  child  or  children  ;"  though,  from  the  devise  of 
the  house  to  Betsey  and  ^^  her  heirs,"  he  hath  shewn  that 
he  knew  the  importance  of  them  ;  but,  by  understanding 
that  the  difference  between  the  different  modes  of  expressr 
ing  the  inheritance  used  by  the  testator  ("  heirs'^  in  one 
instance,  and  "  child  or  children"  in  the  other)  was  oco^: 
^ioned  by  the  difference  between  the  estates  intended  t^ 
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♦be  created,  and  by  making  **  hci*^*'  apply  to  the  fee-  june,  I80r. 
simple,  and  "  child  or  children"  to  the  fee-tail,  all  the  parts    v.^-^-^^s^ 
of  the  will  will  harmonize  ; —  Smith  and 

Secondly.  Because  the  testator  hath  not  added  words  of        ^''^ 
restriction  to  confine  the  estates  of  the  "  child  or  children"     chapman 
for  life,  as  he  would  have  done,  had  his  meaning  been  .  and  others. 
such  ;  ■  ■    ■ 

Thirdly.  Because  the  testator  thought  ^hat  ^^  child  or  ' 

^  children"  would  make  an  inheritance  in  the  blood  of 
William  ;  otherwise  he  meant  to  die  intestate  as  to  the  re- 
mainder after  the  death  of  the  ^^  child  or  children  ;"  (which 
cannot  be  believed ;)  for  the  limitation  over  to  Betsey  and 
John  is  riot  after  the  death  of  WilUanCs  children,  but  in 
case  he  had  none  ; 

Fourthly.  Because,  by  limiting  the  estate  devised  to  his 
three  children  to  go  out  of  his  blood,  upon  their  dying 
without  issue,  he  shews  that  he  considered  all  the  issue  of 
those  three  children  in  perpetual  succession,  as  provided 
for  ; 

Fifthly.  Because,  whenever  the  testator  speaks  of  his 
devises  to  his  children,  he  calls  it  an  estate  devised  to 
them.(a)  '  (a)  \WnK 

II.  and  III.     I  shall  consider  the  second  and  third  pro-  J^/J^tV^ 
positions  together. — ^They  affirm,  that  jj^^  q^  *^^ 

An  estate  tail  was  created  by  implication,  from  the  words  17& 
**  if  none,"  and  abo  from  the  words  "  If  all  my  dear  chiU 
**  dren  die  without  issue,"  &c. 

And  the  consideration  of  these  must,  indeed,  be  short— 
for  the  authorities  are  so  conclusive  upon  the  last  propo<^ 
sition,  that  it  would  be  a  waste  of  time.to  reason  upon  it« 
In  the  consideration  of  the  fourth  proposition,  some  things 
must  be  said  illustrative  of  these  points  \  and  to  them  re-^ 
ference  is  had. 

IV.  The  fourth  proposition  is, 

That  to  effectuate  the  main  general  intent  of  the  testator^ 
this  must  be  construed  an  estate  tail  in  WiUiamy  the  de- 
visee. 

The  testator's  intention  was  eitker,  1st.  That  the  estate 
devised  to  William  should  go  over  to  Betsey  and  yo^n  be- 
fore the  extinction  of  the  remote  issue  of  William^  and 
return  back  to  that  remote  issue,  only  in  the  event  of  tho 
extinction  of  the  descendants  of  John  and  Betsey^  before 
it  could  go  into  the  Chapman  family ;  or,  2dly.  It  was  the 
intention  that  it  should  never  be  enjoyed  by  yohii  and 
Betsey  till  the  total  failure  of  issue,  remote  as  well  as  im-* 
mediatci  of  William*  That  the  former  was  not  the  inten- 
tion requires  no  proof.— ^That  the  latter  was  the  clear  in- 
tention would  seem  to  be  as  plains 
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jv!fB,  1807.  *The  testator  must  have  known,  at  least,  that  by  the  la«r 
his  children  were  his  heirs,  and,  diat  in  case  of  intestacy^ 
they  would  take  fee-simple  estates. — His  complicated  pro- 
visions by  will  could  only  be  with  a  view  to  benefit  his 
^^^  children's  posterity. — ^This  he  thought  he  could  most  effect- 

imd  others^  uaUy  do  by  confining  it  to  his  posterity  without  otherwise 
■'  abridging  their  power  over  it. — ^I'he  preservation  of  the 
estate  for  that  posterity  may  be  admitted  then  to  have  been 
the  great  end  of  the  devise :  the  restriction  of  the  estate  to 
Willianty  during  life,  may  be  admitted  as  the  intended 
means  to  effect  that  end.  The  inquiry  then  is,  whether  the 
end  can  be  attained  without  a  sacrifice  of  the  means  ;  for, 
beyond  all  dispute,  if  a  sacrifice  in  the  case  is  necessary, 
the  means  must  fall  to  the  end^  and  not  the  end  to  the 

William^  the  devisee,  was  an  infant,  unmarried,  and 
childless  when  the  will  was  made. — His  posterity  had  not 
then  become  the  objects  of  the  testator's  bounty,  from  ha- 
bits of  intercourse,  or  from  personal  attachment.  But  the 
blood  derived  from  the  testator  to  run  in  the  veins  of  Wil' 
Ham*8  posterity  was  the  filament  that  bound  the  former  to 
their  interests. — And  wherever  that  blood  should  be  founds 
the  person  that  contained  it  was  within  the  sphere  of  the 
gift.    There  was  equal  reason  to  provide  for  the  issue  of 

Ca)  King  Y.   the  issue  of  William  as  for  the  first  is9ue.(a) 

MtlUng,  See      If  William  does  not  take  an  estate  of  inheritance,  his  re* 

^'^^3AtA  ^^^^  issue  could  never  take. 

749^788.  *'  Child  or  children'*  cannot  at  the  same  time  be  words 

of  purchase  sind  words  of  limitation.     If  they  are  words  of 
purchase,  then  th<(y  could  take  only  life  estates  ;  if  of  limi- 

tS  JFaih,  25  tation,  then  the  children  would  take  ad  infinitum.    The 

And  aa]  12th  sect,  of  the  90th  ch.  of  the  sUtutes  in  the  £ev.  Code 
does  not  apply ;  because  that  section  contemplates  none 
but  plain  devises  to  "  one"  where  the  inheritance  is  not 
parcelled  out  to  many  ;  and  because  that  act  has  influence 
where  fee^simple  estates  only  are  to  be  created;  which 
could  not  have  been  the  intention  here,  without  supposing 
the  testator  guilty  of  the  folly  of  attempting  a  restraint  on 
the  alienation  of  his  own  living  child,  (in  whom  he  had 
enough  of  confidence  to  make  him  an  executor,)  and  yet 
to  intend  that  his  grandchildren,  then  unborn  and  unknown, 
should  enjoy  the  estate  with  uncontrolled  rights  of  aliena-^ 
tion4 

If,  without  construing  it  an  estate  tail  in  William^  the 
remote  issue  of  William  could,  in  the  event  of  his  leaving 
children  living  at  his  death,  take  through  those  children, 

^  252       *yct  grandchildren  of  WilRam^  the  devisee,  could  not  take 
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tAimediately,  or  otherwise,  in  case  of  the  death  of  Wtlliam^s  june,  1807. 
children  before  the  death  of  fViUiam*  s^^v^^ 

Thus,  suppose  JVilliam  the  devisee  had  a  son  A*  who  had 
a  child  B.  ; — then  A.  had  died»  £.  the  child  of  A.  could 
not  take  the  estate  devised  to  William^  the  grandfather  of 
B.  without  claiming  the  inheritance  through  that  grand- 
father ;  because,  if  **  child  or  children"  was  to  designate 
the  person  to  take,  the  grandchild  would  not  come  within 
the  designation. 

In  the  case  last  supposed,  it  might  happen  that  the  estate 
of  the  testator  might  go  out  of  his  blood,  and  out  of  the 
Chapman  family,  while  each  of  his  three  children  had  nu* 
merous  suffering  posterity ;  imless  William  could  be  con« 
Strued  to  take  an  estate  taiL 

Thus,  suppose  Betsey  and  John  to  have  died,  and  left 
each  a  grandchild  alive.  Upon  the  death  of  William^  lea- 
ving himself  a  grandchild,  but  no  child,  the  grandchildren 
oijohn  and  Betsey  could  not  take  the  estate  ;  but  it  would 
go  to  the  children  of  the  Chafmans;  and  if  they  had  been 
placed,  by  births  and  deaths,  in  the  same  predicament,  the 
testator's  estate,  upon  the  death  of  his  son,  would  beimdis^ 
posed  of ;  or,  if  it  vested  in  the  Chapman  family  it  would 
go,  in  perpetual  succession,  to  them ;  to  the  utter  exclusion 
of  the  posterity  of  the  testator. 

,  Again,  if  WilKam  does  not  take  an  estate  of  inheritance, 
it  would  be  subject  to  run  perpetually  in  the  branches  of 
bisposterity. 

Thus,  suppose  William  to  have  two  children,  A.  zttd  B. 
both  of  whom  have  issne  ;  A.  dies  in  the  life-time  of  IVtl* 
liam  ;  then  William  dies  ;  and  then  B*  his  son  dies.  Now, 
if  the  issue  of  A.  cannot  claim  as  heir  to  the  grandfather 
William^  he  cannot  claim  at  all ;  since  he  is  not  the  ^  child 
**  or  children"  of  William  ;  and  the  estate,  having  vested 
in  B.  on  the  death  oiWilliamy  would  go  to  ^.'s  issue  in  ex*- 
elusion  of  the  issue  of  his  eldest  brother  A^ :  and  the  same 
might  happen  to  JohfCs  and  Betsey^s  posterity. 

See  the  curious  case  described  bv  the  Court  of  Appeals, 
2  Wash.  p.  33, 

But  we  may  go  further. 
'  If  William  did  not  take  an  estate  tail,  his  immediate  is- 
sue could  not  take.  s 

They  could  not  take,  because  Aey  were  not  in  esse  at  the 
time  ot  die  devise,  for  the  estate  to  vest  in  them.(a)   And  (a)  2  Wash. 
the  doctrine  of  executory  devises  would  not  aid  the  case  ;  P-  3^1. 
for  here  the  particular  estate  was  sufficient  to  support  the 
^contingent  remainder ;  and,  where  that  is  the  ca<e,  the  dis-        ^  2$$ 
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position  shall  never  be  construed  an  executory  devise«(*) 
it  cannot  be  supported  as  a  contingent  remainder,  because 
(without  going  further  into  the  rules  and  policy  of  the  feu- 
dal law)  it  depended  upon  a  double  contingency  ;  1st.  Upon 
that  of  ^//ia/nV  having  children  \  2dly.  Upon  that  of  those 
children  surviving  WiUiamm 

The  limitation  to  Betsey  and  John  is  after  an  indefinite 
{ailure  of  issue  in  WiUiamm  and  void«(^)  So  that  the  ob« 
ject  of  the  testator,  so  far  as  it  relates  to  the  preservation  of 
the  estate  for  them,  is  opposed  by  the  rules  of  law. 

Thus,  from  a  review  and  comparison  of  all  the  cases  ^os^tL 
this  subject,  it  is  clear,  that  to  secure  the  estate  to  the  re«- 
mote  as  well  as  immediate  issue  of  W'xlitam^  (the  great  in- 
tent of  the  testator,)  his  own  means,  from  their  total  «mfit« 
ness,  must  be  sacrificed. 

But,  after  this  general  review,  the  promised  comparison 
of  the  case  of  Roe^  on  demise  of  Dodson^  v.  Greuf^  with  the 
present  case  is  to  be  taken  up. 
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The  present  case. 
Ist.  The  devise  is  to  WU^ 
Ham  during  his  natural  life 


Aoe^  fee*  v.  Grew. 

Ist.  The  devise  is  to  6.  G. 
for  and  during  the  term  of 
his  natural  life. 

There  is  np  material  difference  between  these  members 
of  the  two  devisee 

2d.  And  from  and  after  i      2d.  After  his  decease^ 
his  decease^  [ 

The  sense  is  the  s&me  in  both  instances. 


3d.  To  his  child  or  chil* 
dren. 


3d*  To  the  use  of  the  is- 
sue male  of  his  body^  law- 
fully to  be  begotten  ;  and  to 
the  heirs  male  of  such  issue. 

In  the  case  from  Wilagriy' novr  under  Comparison,  the^ 
differences  between  the  last  mentioned  member  of  the  de- 
vise and  the  corresponding  member  of  the  preseiit  ease 
are  as  follow : 

1st.  To  the  vsey  which  is  not  in  the  present  case."— 

3d.  The  limitation  is  to  the  issue  male  of  his  body  law- 
fully begotten,  instead  of  "  child  or  children.*' 

3d.  And  to  the  heirs  male  of  such  issue  ;  and, 

lst«  It  being  to  the  use  of  G.  G^  instead  of  being  devi- 
sed at  once  to  G.  G.  makes  no  difference ;  for  trusts 
are  to  be  governed  by  the  same  law,  and  are  within  the 
tame  reason  as  legal  estates,  and  this  is  a  maxim  that  has 
obtained  universall]^(c) 

^^2d.  The  entail  in  the  issue  male  is  the  same  thinr  to 
this  purpose  as  a  general  entail.— Most  of  the  cases  cited 
an  this  argument  were  cases  of  general  entail ;  and  no  dis- 
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tinction  to  this  purpose  was  eVer  taken  by  counse)  bctweea  '  juke,  ISOy- 
a  general  and  special  tail.  **  Issue,**  I  have  sheun,  is  the  v>*v"n^ 
same  as  **  child**  or "  children."  >  Smith  ind 

3d.  When  words  of  limitation  are  added  to  **  issue,"  to        ^'/*^ 
give  effect  to  the  words  of  limitation  so  added,  "  issue**   '  chapmtn 
should  be  made  a  wprd  of  purchase.     Yet  the  Courts,  in   and  other*. 
Sheiley^s  czsfi  ;  Lyk  v.  Grau  ;  Attorney  General  v.  Sutton  ;  — ^        > 
Goodrig-ht  V.  Pullen  ;  and  Langiey  v.  Baldwin^  have  reject- 
ed those  words  of  express  limitation,  rather  than  submit 
to  the  frustration  of  the  intent,  resulting  (under  the  rules 
of  law)  from  making  issue  a  word  of  purchase,  so  as  to 
prevent  the  first  taker  from  having  a  fee. — But^   if  the 
words  of  limitation  added  to  issue  cannot  make  the  issue 
take  as  purchasers^  surely  the  act  of  Assembly  (^Rev.  Code^ 
c.  90.  8.  12.)  cannot  do  more  than  the  express  words  of  the 
testator  to  the  same  effect. 

4ih.  If  none,  (i.  c.  no 
child  or  children,)  to  Betsey 
Tehbs^  &c« 

And  again, 
**  If  all  my  children  should 
die  without  issue,  then  over,'* 
&c. — 
It  would  surely  be  difficult  to  maintain,  that  these  im- 
plicative branches  of  the  devise,  in  the  present  case,  were 
not  as  strong  as,  "  for  want  of  such  issue,  to  £)."  &c* 

The  estate  could  never  go  to  the  Chapman  family  but 
•'  for  want  of  issue  in  William  /'  nor  could  it  go  to  John 
Carrot  Betsey  Tebbshwx  **  for  want  of  such  issue :"  other-  Vid«  WiU 
wise,  if  it  went  to  Betsey^  or  John^  before  the  extinction  of  ^'^^^^^ 
William's  issue,  it  must  return  to  William's  issue,  upon  the  *"*^* 
extinction  of  John's  or  Betsey\  before  it  could  go  to  the 
Chapman  family;  and  if  this  is  not  the  case,  the  estate 
would  go  to  the  Chapman  family,  without  **  want  of  issue 
**  of  William^'  contrary  to  the  express  words  of  the  will. 
Now,  that  the  estate  should  go  from  William^s  issue,  before 
their  extinction,  to  Betsey  and  John^  and  then  return  to 
William's  issue,  under  the  will,  in  any  event,  is  too  absurd 
to  be  the  presumed  intent  of  the  testator  ;  much  less  could 
St  comport  with  rules  of  law :  so  that  it  is  true  that  under 
the  words,  *'  If  all  my  children  die  without  issue  j  the  estate 
**  is  to  go  every"  &c.  the  estate  can  never  go  to  jfohn  or 
Betsey y  or  to  the  Chapman  family,  ^  but  for  want  of  Issue 
'^  of  William." 

♦The  implicative  branch  of  the  devise  in  Roe  v.  Grew^        ^  ^  - - 
(**  but  for  want  of  such  issue,")  was  sufficient  to  turn  the,  ^^ 

iaprttss  estate  for  life  into  an  estate  tail,  without  the  ex-' 
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jjtTif E,  1 W.  press  limitation  to  the  issue  of  G.  (?.  And  Luh  T»  Grmf  / 
\^r>r^*^  Attorney  General  v.  Sutton;  Langky  v.  Baldwin ;  BlacA- 
Smith  »nd  borne  v.  Edgley;  Pinburyv*  ElAin;  Bernard  v^  Feniott;  Al- 
wife  /g|;y^|,  y,  CHtheroH ,'  Roif  V.  Garnettf  Robinson  ynRMnsom 
diapman  ^^  Goodright  v.  pullen^  were  all  cases  in  which  express 
andotl^rs.    estates  for  life  were  turned  into  estates  bv  implication  .(a) 

— . If  I  am  correct  in  the  foregoing  conclusions,  William 

(a)  If  this  b«  Cflrr  the  younger  was  seised  of  a  fee  conditional  at  the 
not'of  \n*  **  common  law,  which,  when  operated  upon  by  the  statute 
quence^Tq**'  rfp  donis^  and  by  the  acts  of  1776  and  13^5,  docking  entaili^ 
•onsider  turned  it  into  a  fee-simple  estate,  of  which  the  widow  is 
wMhjr  dowablc* 
<'  child  or 

l>e  the  tame  JVicihqmj  for  the  appellees.  In  this  case  the  claim  of 
as  "  iisuc"  dower  is  merely  incidental,  and  depends  upon  the  previous 
Pr  nox  ?  question,  whether  W^i/Zioiw  Carr  the  younger  took  an  estate 
for  life,  or  in  fee.  The  will  is  plain,  and  shews  the  ititen-  ^ 
tion  of  the  testator  to  give  an  esute  for  life  only.  This  ia 
the  pl^in  and  obvious  construction,  and  the  only  one  which 
it  will  bear,  unless  artificial  roles  be  interposed* 

There  are  two  rules  to  be  observed  in  consti*uing  wiUs* 
The  first  is  a  rule  of  gener£(l  policy,  which  prevents  per- 
petuities. The  utmost  limit  allowed  by  law,  (except 
that,  in  England^  s^  estate  tail,  which  is  a  peculiar  species 
of  perpetuity,  is  expressly  authorised  by  statute,)  is  aa 
estate  for  a  life  or  lives  in  being,  and  twenty-one  years  nf^ 
terwards.-^This  rule  is  not  infringed  by  the  testator  in  the 
present  instance  :  for  the  devise  is  to  Irilliam  Carr  for  Ufc^ 
,  and,  after  his  decease,  to  his  child  or  children :  if  none^ 
.  (that  is,  no  children,)  remainder  oven  Nor  is  the  resi^r 
duar}'  clause  in  the  codicil  too  ren^ote ;  because  it  is  limit- 
ed to  the  children  of  the  testator  dying  without  issue,  livinj^ 
^  wife^  ,  So  that  he  intended  the  estate  to  be  final  on 
the  death  of  his  sou  sind  wife,  both  of  whom  were  then  in 
being. 

The  second  rule  is,  that,  in  following  the  intention  of 
the  testator,  the  ^^eneral  intent  is  to  be  regarded  in  prefer* 
pnce  to  ih^  particular  intent^  if  they  interfere ;  h\itnot 
otherwise*  For  example  ;  an  estate  to  A.  and  his  heirs  i 
and,  if  he  die  without  issue,  remainder  over ;  this  is  an 
estate  tail.  So  to  him  for  life,  and  his  issue  afterwards  i 
and,  if  he  die  without  issue,  remainder  over.  The  par^ 
^cuiar  inteat  of  an  estate  for  life  gives  way  to  the  geq^ral 
^  356  *intent  to  provide  for  his  issue  ;^-otherwise  the  issue 
would  only  take  a  life  estate. 

But  if  die  particular  intent  and  general  intent  be  coQsistT 
ent,  both  shall  stand.  Such  as  an  estate  for  life, and  remain^ 
der  to  the  issue  and  the  heirs  of  the  issue ;  botlt^  shall 
stand  together. 
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I  will  lay  down  another  rule  ;  that  wills  in  both  goui^*  jvhbi  1807. 
tries  $houl4  be  construed  according  to  the  existing  laws,    v,^^v^>^ 
tmless  the  contrary  appears  to  have  been  the  intei^tion  of 
the  testtitor*     Thus,  in  Engla^nd^  estates  tail  being  allowed 
\>y  statute,  the  Courts  will  presume  that  the  testator  meant 
to  create  such  an  estate  ;  if  such  general  intention  cap  be 
collected.     In  this  country,  they  are  not  allowed ;  and  you 
will  not  presume  that  the  testator  meant  such  an  estate, 
unless  the  words  plainly  import  it,  or  it  be  necessary  to 
ei&ctuate  his  general  intent.     There^  if  an  estate  be  to  A. 
for  life,  remainder  to  his  issue,  without  words  of  inherit- 
ance ;  the  issue  will  take  only  for  life^  if  they  take  as 
purchasers.     In  order,  therefore,  to  carry  into  effect  the 
general  intent,  the  Qourts  will  construe  it  into  an  estate 
tail.     Here^  wctrds  of  inheritance  are  npt  necessary,  by 
express  act  of  Assembly  ;  cmd  the  general  intent  may  be 
answered  without  presuming  an  estate  tail.  .  The  act  of 
Assembly  may  properly  be  referred  to  op  a  question  of  ip- 
tention*    Estates  tail  are  presumed  in  England^  because 
allowed  by  act  of  Parliament :— estates  in  fe^e-simpU  are 
presumed  in  this  State,  because  allowed  and  directed  by 
act  of  Assembly.     This  does  not  interfere  with  cases 
where  it  is  apparent  ap  estate  tail  was  Iptemled  ;  because, 
in  such  a  case,  the  act  of  Assembly  turns  it  into  ^  fee- 
simple.     In  the  case  before  us,  it  is  apparent  that  an  estate 
for  life  only  wa^  intended. 

We  come  now  to  the  question,  whether  ^^  child  or  chil- 
"  dren"  operate  as  words  of  limitation  or  of  purchase^  If 
they  operate  as  words  of  limitation,  they  carry  a  fee  ;  if  as 
words  of  purchase,  an  estale  for  life  ot^y,  and  the  widow 
is  not  entitled  to  dower. 

But  it  is  supposed  by  Mr.  Botta^  that  he  has  found  a 
case  apposite  to  this — Roe^  on  the  demise  of  Dodson^  v. 
Crerv.(a)    I  have  taken  a  very  diflFerent  view  of  it.     In 
this  case,  it  was  intended  by  the  testator,  that  all  the  chil- 
dren should  take  together.     In  that  case,  they  took  in 
successioriy  and  not  together.    The  case  turned  altogether 
4jpon  this  point*     So,  in  Roy  v.   Garnett^(Ji)  in  the  very  {h)  2  Wa*h. 
liiminous  argument  dielivered  by  Mr.  Camfbell^  the  same  22. 
distinction  is  taken.     But  it  is  said^  that,  m  this  country, 
*all  the  children  take  together,  and  not  in  succession  ;  and,        #^  257 
therefore,  though  it  wotUd  not  be  an  estate  tail  in  Englatid^ 
it  would  be  here  }  because  the  children  take  by  descent. 
Admitting  this  to  be  so,  it  does  not  vaiy  the  intention  of 
the  testator :  and,  if  the  argument  prove  any  thing,  it  only 
proves  that  the  English  cases  are  not  applicable.     But  this 
positiqn  is  not  corr^ct^    It  is  \mderstood  to  be  a  settloci 
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rule  of  law,  that,  if  a  man  devise  lands  to  all  his  d^ildreo^ 
in  this  countiy,  they  take  by  devise  ;  but,  if  he  have  but 
one  child,  he  takes  by  descent,  because  the  better  title. 
So,  in  England^  it  is  laid  down  as  a  general  rule,  that, 
though  the  ancestor  devise  the  estate  to  his  heir,  yet  if  h^^ 
take  the  same  estate  in  quantity  and  quality  that  the  law 
would  have  given  him,  the  devise  is  a  nullity,  and  the  heic; 
is  seised  by  descent :  but,  if  the  devise  be  to  coparceners^ 
they  take  by  purchase«(a) 

The  next,  and  one  of  the  principal  cases  relied  upon  by 
the  counsel  on  the  other  side,  is  Robinson  v.  ltobinson.(i) 
It  appears,  from  the  certificate  of  the  Judges  in  that  case, 
that  the  general  intention  of  the  testator  could  not  have 
been  carried  into  effect,  without  construing  the  devise  into 
an  estate  tail.  There  were  no  words  of  inheritance  in  the 
devise  to  the  son.  Consequently,  in  England^  he  would 
only  take  a  life  estate,  but  here,  a  fee.  In  Doe^  on  the 
demise  oiCook^y.  Cooper j(c)  the  issue  took  intermediatt 
estates  for  life,  and  not  an  immediate  estate  tail,  as  seems 
to  be  taken  for  granted  by  Mr.  Botte.  A  limitation  over^ 
on  a  general  faUure  of  issue,  would  have  been  necessary 
to  make  it  an  estate  tail.  There  were  no  cross  remainders, 
as  in  the  ease  now  before  the  Court. 

But  it  is  argued,  that  if  our  construction  should  prevail, 
the  grandchildren  might  be  excluded.  The  testator  might 
never  have  thought  of  providing  for  the  children  of  chil- 
dren dying  in  his  life-tims.  This  frequently  haiq)ens ;  and 
there  never  was  a  question  but  that  the  cfiildren  of  such 
were  excluded.  The  case  of  Hoy  v.  Garnett{d)  is  next 
relied  on.  It  may  be  sufficient  to  say,  that  no  opinion  of 
the  Court  was  given  upon  any  point  in  that  cause,  which 
bears  upon  this.  Judge  Pendleton  (in  page  34.)  gives  only 
his  own  opinion.  [Here  Mr.  Wickham  referred  to  the  ar- 
gument of  Mr.  Campbelly  in  that  case,  and  went  into  a  mi* 
nute  comparison  of  the  two  cases,  to  shew  that  they  were 
quite  dissimilar.] 

The  devise  being  to  the  children  of  William  Oarr  the 
yoMn^v  gender  ally  ^  and  not  restricted  to  one  or  more  Hving 
at  his  deathy  the  moment  a  child  was  bbm  it  took  a  vested 
^interest.  It  may  be  urged,  that  it  was  uncertain  whether 
any  child  would  be  bom,  or  whether  more  than  one.  That 
does  not  vary  the  rule  of  law.  A  child  may  take  a  vested 
interest,  though  the  proportion  be  not  ascertained.  The 
interest  is  vested  at  the  moment  of  the  Urth  of  die  first 
child ;  but  the  proportion  may  be  varied  by  after-born 
children.    If  there  be  but  one  child,  it  takes  the  whole. 
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It  ma}r  be  laid  down  as  a  rule  of  law,  that  an  estate  majr  jvne,  i8or. 
be  vested  Jn  intereH  in  remainder,  though  the  proportion    s^'^>^'^^^ 
be  uncertain.     Like  the  common  case  of  an  estate  to  A*    Smith  and 
for  life  J  remainder  to  B.  for  life.     Here  the  estate  to  B.  is        ^"^ 
vtMtedy  though  he  may  die  in  the  life-time  of  A.     But  if  it     chapmaii 
httoA.  for  life,  remainder  to  the  heirs  oi  B.  it  is  contin-    and  others 
gent^  because  it  is  uncertain  who  is  the  heir  of  B* 

If  an  estate  be  given  to  A.  for  life,  remainder  to  all  his 
children  and  heirs,^  all  the  children  take,  and  the  repre-  * 

sentatives  £ome  in.  Attorney  General  v.  Crispin*((i)    Doe  (a)  i  £r9* 
V.  Perrin.{b)    This  last  is  the  very  case  before  the  Court,  Chan,  386. 
if  we  throw  out  the  words  of  inheritance.    There  the  (^)  ^i^**^ 
-children  taking  by  purchase,  the  moment  one  was  bom,  it     ^* 
took  in  remaimler.     In  this  case»  if  none  were  ever  bom, 
the  life  estate  of  the  father  supported  our  remainder,  and 
we  take.    The  act  of  Assembly  makes  it  necessary  for  the 
Court  to  constme  an  estate  to  ^^  children''  in  the  same 
manner  as  if  the  word  ^^  heirs''  bad  been  added.(c)    The  (<)  See  Se^ 
Court  must,  therefore,  presume  that  the  testator  meant  a  ^*  P^^t. 
fee  to  the  children  of  William  Carr  the  younger.     The  ^^^\^' 
word  heirs  is  not  necessary  to  carry  a  fee,  because  the  159.      '  ^' 
law  is  so ;  and  the  Court  will  intend  that  the  parties  meant 
to  conform  to  the  law.     But,  it  is  said,  the  act  of  Assem- 
bly speaks  of  a  conveyance  to  one.    The  answer  is,  that 
wionu  includes  one. 

Mr.  Botte  argues  on  the  supposition  that  the  estate  was 
conveyed  to  the  children  in  succession^  and,  therefore,  the 
act  of  Assembly  turned  it  into  an  express  estate  in  fee  in 
William.  But  in  this  country  the  children  do  not  take  in 
succession,  but  altogether. 
I  He  then  proceeds  to  notice  the  import  of  the  various 

words,  isstte,  children^  and  heirs;  and  states  that  ^^  issue" 
is  equivalent  to  **  heirs"  and  "  children"  to  **  issue."— 
In  the  case  of  Roe^  on  the  demise  of  Dodson^  v.  Grew^{d)  (d)  2  WiUwt 
Wilmot  and  Clive^  Justices,  in  delivering  their  opinions,  322. 
expressly  lay  it  down,  that  issue  is  either  a  word  of  limi* 
tation  or  of  purchase,  and  must  always  be  applied  so  as 
best  to  effectuate  the  intention  of  the  person  who  uses  it« 
In  Z  Term  Rep.  493.  Judge  BuUer  says  that  children  do 
*not  mean  heirs.    The  same  doctrine  may  be  found  in  ^  259 
Robinson  v.  Robinson.{e)     In  Morris  v.  OwenJ^f)  it  was  (e)  1  Btirr. 
determined,  that  a  power  of  appointment  to  children  did  ^^   orn 
not  include  grandchildren;  but  that  the  word  issue  would  5-^  ' 

have  been  suflkiently  comprehensive  ;  so  that  if  children 
had  been  equivalent  to  heirs^  the  grandchildren  might  have 
taken.  But  in  all  the  cases  where  those  words  have  been 
used,  their  application  has  depended  upon  the  intention  of 
die  person  using  them. 
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jvKfi,  1807.  lu  this  case  there  was  a  contingency  with  a  douUe  as* 
v^^x'^  pect,  and  a  life  estate  to  support  it  :-^-as  to  A  for  life,  re- 
mainder to  the  heirs  of  B.  but  if  £.  be  living  at  A.^s  death| 
to  the  heirs  of  C.  But  if  the  life  estate  shall  be  extended 
to  afeci  it  is  an  executory  devise  of  a  fee  after  a  fee  :  and^ 
if  the  limitation  be  not  too  remote,  they  take  one  way  or 
the  other.  It  is,  therefore,  a  mere  question  of  names;  In 
the  pres^itcase,  it  was  not  too  remote  ;  for  in  another 
member  of  the  devise,  the  testator  says,  if  ^'  all  my  dear 
*^  children  die,  Iwing  my  tuife^^^  tic  so  that  it  is  to  take 
effect  during  a  life  in  being* 

But  the  true  construction  of  this  will  is,  an  estate  to 
WilUam  for  life,  remainder  over*     It  is  objected,  however, 
that  in  this  country  all  the  children  take  by  descent,  and, 
^  therefore,  a  descent  must  be  intended*    This  is  a  mere 

question  of  intention.  Did  he  mean  to  give  an  estate  iot 
life  to  his  children,  or  an  estate  of  inheritance?  Unless  we 
resort  to  artificial  rules,  there  can  be  no  doubt  of  his  in- 
tention to  give  a  life  estate  only.  But  these  rules  are  ne- 
ver resorted  to,  except  when  the  general  intent  and  parti- 
cular intent  conflict.  Here  the  general  and  particular  in- 
tent agree.  An  estate  was  meant  for  life ;  after  the  death 
of  the  devisee,  his  children  take  as  purchasers ;  bat  as  the 
testator  contemplated  that  he  might  have  none,  he  gave  it 
to  others  in  remainder.  What  rule  of  law  or  of  pcAicy  ia 
violated  by  this  disposition  f 

Lote^  on  the  same  side.  The  only  question  now  to  be 
considered  is,  whether  William  Carr  the  younger  took  an 
estate  for  life,  under  the  will  of  William  Carr  the  elder ;  of 
whether,  by  implication  of  law,  he  took  a  fee-simple. 

The  clause  in  the  will  of  William  Carr  the  elder,  which 
IS  the  subject  of  discussion,  is  in  these  words  :  **  I  give 
^*  and  bequeath  to  my  son  William  Carr^  during  his  natural 
^*  life,  the  lands,''  &c.  (going  on  to  describe  theni,  and 
concluding  this  clause  by  the  words,)  ^^  I  say,  I  give  the 
"  aforesaid  lands  and  negroes  to  my  dear  son  William  Carr^ 
*  2G0  **  *during  his  natural  life ;  and,  after  his  decease,  to  his 
"  child  or  children  ;  if  none,  to  my  son  yohn  Carr  and 
*'  my  daughter  Betsey  Tebbs  for  life ;  and  then  to  be 
**  equally  divided  among  their  children." 

I  shall  here  notice  the  further  disposition  which  seems  to 
have  been  made  of  the  property  specified  in  thb  clause,  by 
the  words  in  the  second  codicil  to  the  said  will,  which  are, 
"  should  all  my  dear  children  die  without  issue  of  their 
"  bodies,  my  dear  wife  living,  one  half  the  life  estate  to 
**  go  to  my  dear  wife  during  her  life,  the  othier  half  to 
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^  Thomas  Chapman^  Simon  and  Robert  Lutterai,  and  ThO" 
•*  mas  Chapman^s  children,  namely,  Carr  Chapman^  Charles 
**  Chapman^  and  yenney  Chapman^  during  their  lives,  then 
**  to  their  children,  if  any,  after  the  death  of  my  dear 
^*  wife,  the  whole  of  what  she  has  for  life,  in  the  last 
**  clause,  to  Thomas  Chapman^  in  trust  for  the  foremen- 
**  tioned  children,  and  my  trusty  boys  Daniel  and  Archy 
*'  equally  to  be  divided  between  ihem#" 

The  will  and  the  two  codicils  are  dated  the  23d  day  of 
January^  in  the  year  1790,  the  testator  departed  this  life 
m  November  in  the  same  year,  and  on  the  8th  of  February;^ 
1791,  the  will  and  codicils  (being  proved  to  have  been  all 
in  the  hand-writing  of  the  testator)  were  admitted  to  re* 
cord  in  Prince  William  County  Court. 

All  Courts  have  agreed,  that  the  intention  of  a  testator 
is  to  be  the  leading  rule  of  construction  in  wills ;  and  that 
such  intention  is  to  be  collected  from  the  words  of  tht 
will,  in  the  first  place. 

I  therefore  take  the  position  as  correct,  that  if  the  in- 
tention is  plain  from  the  words,  they  will  give  effect  to  the 
will  in  their  common  import,  unless  theyvare  shewn  to  be 
in  a  state  of  hostility  to  some  fixed  and  incontrovertible 
principle  of  law  in  the  limitation  of  property  ;  as  in  Shel^ 
Uips  case,  and  in  Hill  v.  Burrow^  3  Cor//,  353.  &c. 

When,  in  the  same  clause  of  the  will  of  William  Carr^ 
we  find  him  twice  expressing  his  devise  to  his  son  William 
to  be  for  life,  it  would  seem  that  such  words  could  not 
have  been  produced  by  accident ;  but  that  such  a  disposi- 
tion of  the  property  was  not  only  intended,  but  formed  a 
leading  feature  in  the  wishes  of  the  testator. — ^This  inten*^ 
tion  is  admitted  to  be  clear,  and  is  called  his  particular  in- 
tention by  the  counsel  for  the  appellants,  in  contradistinc- 
tion to  his  general  intent. 

And  here  I  am  willing  to  admit  that,  if  the  particular  and 

Sreneral  intents  are  found  to  clash  with  each  other,  the 
brmer  must  give  way;  but  I  do  not  admit  that  the  general 
*inteiit,is  to  be  confirmed,  so  as  to  defeat  the  remainders  at 
all  events. 

At  the  same  time  I  claim,  if  the  particular  and  general 
intent  can  both  be  answered  and  stand  together,  that  thejr 
shall  do  so ;  for  the  whole  intention  must  be  answered,  if 
the  rules  of  law  will  admit  of  it  ;(a)  and  it  is  d  maxim, 
that  all  parts  of  an  instrument  shall  have  effect,  if  possible. 
I  shall,  in  order  to  shew  that  both  the  particular  and 
general  intent  attributable  to  William  Carr  in  his  will  may 
take  effect,  (thereby  giving  to  his  son  William  an  estate 
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^uNE,  l8or.  for  Ufe$  of  which  h\fi  >vidow  qpv^ld  not.be  cn^pyrc^,  a^od  to 
s^^^>rs^    his  child  or  children  a  contingent  remainder^  .tftke  -Wo 

Smith  and    distinct  views  of  th^s  c^se. 

y^'^^P  1st.  I  will  endeavour  to  ^ew  tihat. 

Chapman         Under  the  principles  of  decision  wjhicii  have  .obtsuqed 

and  odiers.    in  cases  of  this  kind,  in  the  Courts  of  Enghndj  tUi?  4^ 

— — —  vise  may  be  adjudged  to  give  to  Wm.Carr  the  youpgcr,  an 
estate  for  life  ;  and  that  such  a  construction  does  j^Qt  con- 
flict with  the  settled  rules  of  the  coounon  law  t 

2d.  That,  under  the  principles  which  necess^ijy  flq^jr 

from  the  unavoidable  interpretation  of  our  own  law8»  to 

jgive  effect  to  the  testator's  general  intent,  the  estate  mu^f 

be  construed  to  be  for  life  only  in  Wm.  Carr  the  younger* 

As  to  the  first  \\t^ ; 

I  shall  endeavour  \o  select  such  cases  as  come  neai:est 
in  words  and  principles  tp  the  case  pending :  for  I  am 
pware,  from  the  researches  I  h^ve  been  able  to  make  cm 
the  subject  of  construing  wills,  of  the  truth  of  Justice /J?/r 
mot^s  observation  adopted  by  the  President  of  the  Courj  of 
Appeals,  ^^  that  cases  on  {he  construction  of  wiUs  ra^er 

(a)  J  Watk.  ."  serve  to  embarrass  than  elucidate  ;"(a)  "  that  cases  in 

266.  shernur  «  the  books  on  Wills  have  np  great  weight,  unless  they  aw 

y^Shemur^s    u  ex^qtjy  on  the  very  point.(^) 

(A)  2  Willef,      The  few  cases  which  1  thinl^  may  be  fairty  arg^ed  from, 

324.  }n  forming  a  decision  on  the  present  one,  I  will  arcange  as 

follows. 

<c)  lCo.Jtep.      Archer^ 9  case,(c)  was -a  devise  to  Robert  Archer  during 

M*  his  natural  life  ;  and,  after  his  death,  to  his  right  and  next 

fieir^  and  to  the  heirs  of  his  body,  &c. 

It  was  agreed  by  the  whole  Court,  that  Robert  wffl  osoif 
tenant  for  life. 

(d)  eCo.B^.      Wildes  ca5e.((/) 

1^-  This  case,  I  shall  endeavour  to  shew,  is  a  very  direct  au? 

jhority  in  favour  of  the  defendants^  on  common  law  prin- 
ciples,— It  w^  in  remainder  to  Rowland  Wild  and  hi« 
)frife,  and  after  their  decease,  to  their  children. — Rowland 

f  S6S{  ^d  *his  wife  were  adjudged  to  take  an  estate  for  life,  and 
their  children  also  an  estate  for  life  only.  Three  rules  in 
the  limitation  of  estates  wer^  in  this  case  agreed,  which 
seem  to  have  been  no  where  contradicted ;  but  the  one 
applicable  to  the  case  pending,  seems  to  have  been  recog- 
pi^ed  a9  authoritative,  as  I  shall  shew. 

1st.  If  A.  devise  his  lands  to  B*  and  his  children,  or 
wsue,  {without  limiting  the  time  when  the  estate  in  the 
children  is  to  take  effect,)  and  jB.  h^s  no  children  at  this 
time,  the  same  is  an  estate  tail. 
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5^*'  If  A:  dtvUt  his  lands  in  like  ixianner  to  B.  atid  B.  june,  ISOT. 
hath  ckiidrcii  at  the'  time,  they  shall  be  a  joint  estate  for  s^^^^^O^ 
life.  Smith  and 

3d.  **  If  a?  man  devise  land  to  husband  and  wife,  add,'       ^^« 
^ajier  their  decease^  to  their  children,  or  the  remainder     chapman' 
"  to  their  chilirenf ;  in  this  case,  although  they  have  not    and  others. 
**  any  child  at  the  time,  yet  every  child,  which  they  shall  ■■ 

"  havie  after,  may  take  by  way  of  remainder,  according  lo 
**  the  rule  of  law  ;  for  his  intent  appears  that  their  chil- 
*'  dfen  should  not  take  immediately,  biit  after  the  decease 
^  of  Rortvland  and  his  wife.*' 

Wildes  ca^e  isrefert-edto  in  Ginger  v.  Whit€^{d)  where  {a)   WHlu* 
it  is  said  the  reason  of  the  3d  rule  arises  from  the  words  ^h-  ^^* 
**  djier  his  decease^'*  because  it  is  thereby  shewn,  that  the 
devise  to  the  childreta  was  intended  as  a  remainder.     So ' 
in  the  p^ndhig  case",  the  estate  in  remlainder  is  expressly 
limited  tor  t^b  efiiict,  after  the  decease  dfWm.  Carr^  tM 
devhte. 

That  the  words 'u!sed  in  the'  devise  to  WilRarh  are  t6 
have  the  s^Uneefiect'  atid  construction  as  those  used  in  the 
devise  tb'y^An  arid  Elizabeth^  is  proved  by  the  common: 
meaning  annexed  to  the'  words  used  in  these  different 
clauses,  and  is  also  plainly  to'  be  deduced  from  one  of  the 
main  general  intents  of  the  devisor. 

It  is  pt^ved  by  the  words.  For  I  hold  the  words  "  qfiet 
**  his  decease^  which  are  found  in  the  devise  to  William^ 
and  not  in  the  devises  to  the  others,  to  be  tantamount  to  the 
words  **  living  at  his  (or  her)  death^^  found  in  the  devise 
to  John  and  Betsey^  and  not  in  that  to  Ifii/iam  ;  and  those 
used  in  the  devis^  to  WiUiamy  as  competent  to  fix  the  time 
of  a  feiihire  of  children,  and  when  the  remainder  should  * 
take  effect,  as  thoseusedin  thie  devises  to  John  and  Betsey. 
It  is  also  deducible  from  one  of  the  main  general  intents 
of  the  testator,  which  evidently  was  to  divide  his  estate 
equally  among  his  three  children,  and  to  make  them  tak6 
in  the  same  manner.  He  hdis  measured  ^ot  their  e^tate^ 
by  the  samt  rule  in  point  of  duration  ;  has  '^established^  *  363 
in  each,  cross-remainders  in  express  tettns  ;-^-and  finally, 
has  expressly  declaimed  in  the  fifst  codicil,  that  it  is  his  will 
and  desire  that  all  his  dear  children  should  have  equal 
shares  of  his  estate.  It  cannot  be  presumed  that  these 
devises  of  his  property  to  his  children,  could  hate  been 
intended  to  be  governed  by  dlflferent  rules. 

The  case  of  Oiriger^  en  the  demise  of  White^  v.  WhifeJ(^S)  (A)  Wiiue 
decided  in  the  Common  Pleas  in  1742f,  I  consider  as  strong  ^h-  3** 
British  atithorit}*  in  our  favour.— The  case  warf,  John 
White  the  elder,  grandfather  of  the  lessor  of  the  pkuntifi; 
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jvNs>1807.  baviag  two  sons,  Henry  and  jfohn^  and  one  daughter,  Sa^ 
rah^  devises  a  part  of  his  bouse  to  hi&  wife  for  fife ;  and^ 
^ter  her  decease,  that  part,  with  the  rest  of  the  premises, 
to  John  for  his  life,  and  to  Sarah  for  life,  iA  case  she  live 
unmarried,  in  common,  between  them;  but  in  case  aSiztoA 
marry  or  die  before  John^  then  in  either  of  the  said  cases, 
■  the  said  John  shall  have  the  whole  use  of  the  house  for 

ihis  life,  and,  after  his  decease,  to  the  male  children  of  the 
said  Johtiy  successively,  and  one  after  another,  as  they 
are  in  priority  of  age,  and  to  their  heirs,  and  in  de&ult  of 
such  male  children,  to  the  female  children  of  John^  and  if • 
y^/mdie  without  issue,  he  wills  the  premises  to  his  grand* 
son,  yohn  White  and  his  heirs« 

john^  the  son,  had  no  issue  at  the  time  the  will  wa» 
made,  or  since.  On  the  death  of  the  testator,  John  and, 
Sarah  entered.  Sarah  died,  and  John  survived  her ;  and 
John  entered  on  the  whole  premises,  suffered  a  conomoa 
recovery,  and  declared  the  uses  to  himself  and  his  heirs, 
and  afterwards  setded  the  premises  on  the  defendant  E&* 
zabeth  and  her  heirs*  jfohn  the  son  died,  afterwards, 
without  issue,  Henry  the  eldest  son  still  living ;  9Xidyohn  . 
(the  grandson  and  devisee)  was  the  lessor  of  the  plaintiff* 

The  question  was,  whether  John  the  son  took  an  estate 
tail,  and  so  had  power  to  suffer  a  recovery  and  bar  the  re- 
mainder to  John  the  grandson,  or  whether  he  was  only 
tenant  for  life. 

Lord  Chief  Justice  Willes.  Thb  is  the  general  question  (• 
but  it  will  depend  on  two  points* 

1st.  Whether  jfohn  the  son  took  an  immediate  estate' 
tail  by  the  devise  to  his  male  and  female  children. . 

2d.  If  he  did  not,  whether  these  words,  ^^  In  case  the 

*^  said  jfohti  should  die  without  issue,"  did  not  give  him  an 

estate  tail  by  implication  in  remainder,  after  the  limitation 

to  his  children ;  for,  in  either  case,  the  recovery  would 

bar  jfohn  the  lessor,  because  he  claims  by  the  subsequent 

devise,  ^^  in  case  jfohn  his  unde  die  without  issue."     In 

^  264        *this  case  the  Chief  Justice  gave  an  opinion  very  much 

at  length.    Jle  reviewed  the  cases  of  Xing'  v.  Mellingj 

,         Langley  v.  Baldwin,  Sfiaw  v.  Weigh,  Popham  v.  Bamfield^ 

^    The  Attorney  General  v.  Sutton,  Lodington  \*  Kime,  and 

Law  v.  Davis,  which  were  the  most,  important  cases  at 

t;hat  time  decided,  and  some  of  which  are  now  relied  oa 

in  the  argument  of  the  counsel  for  the  appellants. 

The  Chief  Justice  delivered  it  as  the  opinion  of  the 
Court,  that  jfohn  the  son  took  only  an  estate  for  life. 

The  words  "  after  his  decease,"  and  the  word  "  children," 
used  by  the  testator  ia  ^  c^se  pf  Cii^er  v«  WhitCy  and 
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^dso  in  the  pen^g  case,  are  veiy  important,  and  ftiay  be  jvns,  Wff. 

Itfgiied  from  in'the  same  manner  in  both  cases.  ^^^v^^/ 

•  The  devise  to  the  children  of  John  and  their  heirs,  sue-  Smith  and 
cessively  according  to  priority  ot  age,  coniined  the  dispo-        ^^* 
sition  as  closely  to  the  law  of  descents  in  Englandy  as  the  cittpfnan' 
devise  to  William^s  chiklren  does  to  the  law  in  this  country,  snd  others^ 

on  the  supposition,  that  if  William  had  had  children,  they  

would  have  taken  a  fee^simjde,  under  the  operation  of  the 

act  of  Assembly  of  1785,  which  dispenses  with  the  use  of 
words  of  perpetuity.  There  is  certainly  as  strong  an 
uialogy  between  die  two  cases,  as  could  be  expected  to  be 
found  between  words  and  the  ideas  correspondent  to  them, 
which,  at  different  times,  were  used  by  different  men, 
neither  of  whom  intended  to  use,  or  were  capable  of  using 
technical  expressions,  in  developing  their  minds. 

The  Chief  Justice,  in  explaining  what  are  considered  as 
eaqiress  words  to  enlarge  an  estate  for  life  into  an  estate 
tail,  says,  ^^  such  words  as  ex  vi  termini  create  esutes  tail, 
^t  are  admitted  to  have  that  effect,''  because  of  the  rule,  I 
presume,  in  SheUey*s  case* 

This  distinction  will  be  found  important,  in  reply  to  the 
^ases  cited  by  the  counsel  for  the  complainants. — For,  in 
most  of  them,  either  an  express  estate  tail  is  limited  to  the 
issue,  or  such  words  are  used  as  in  themselves  import  an 
estate  tail,  and  are  taken  to  convey  such  an  estate. 

•  The  case  of  Fell  v.  Felli^)  was  a  devise  "  To  Solomon  (a)  3  WIU^ik^ 
♦*  Fell  for  life,  and  after  his  death,  to  his  son  Thomas^  and  399. 

*'  his  heirs  male  forever,  the  elder  to  be  preferred  before 
^*  the  younger,  and,  if  no  male, issue  left  behind,  then  the 
^*  estate  to  devolve  to  the  females,  and,  if  no  females,  the 
^^  estate  to  devolve  to  the  said  Solomon^  to  dispose  of  as  he 
*'  thought  proper*"  The  defendant,  Solomon^  had,  at  the 
time  of  the  testator's  death,  Thomas^  his  eldest  son,  and 
^e  plaintiff,  his  only  daughter,  and  no  other  children. 
Thomas  Fell,  the  son,  died  soon  after  the  testator,  and  the 
plaintiff,  the  dstughttr  of  Solojnon,  was  his  only  surviving 
^child.  By  her  a  bill  was  filed  to  restrain  the  defendant,  4i  266 
Solomon,  from  committing  waste  -,  and  a  case  being  sent 
to  the  Court  of  Common  Pleas,  for  their  opinion  as  to  what 
estate  the  defendant  took  under  the  will,  the  Judges  cer- 
tified, "  that  they  were  all  of  opinion,  that  Solomon  Fell^ 
*'  the  defendant,  took  an  estate  for  life,  and,  his  son  Tho* 
^^  i?ia^dyingwithout  issue,  his  daughter  took  an  estate  tail." 
This  case  is  similar  to  Archer^s  case,  mentioned  before. 
I  consider  it  as  important,  because  it  shews,  that  the 
express  intention  to  limit  a  remainder  shall  have  effect, 
aUhough  it  might,  by  possibility,  destroy  a  general  intent  i 
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jiKiflit  i99r*  which  in  this  ewe  wos^  •  thst  so  long  as  thdre  iraur^  isBue'cSP 

^»^^«'*'^fc'     Thomas^  th«  evtote  sh<>iildfnotgD  ovef ;  utrhich  gerierri  inK 

Saiklif  and:   tent,  it  is  said^.  cbidd  only  be  effected  by  oonstruing^these 

^^^       intermediate  e^po^ess  deviseff  for  life  iato^esmtaB'tiilj'.bp 

Ohanmih'*    implicatioo* 

aad  others •  Althflnigh  there  are  loai^  Cither  catos^  among  th^mor^'- 
— — — —  modem  reporters,*  which  might  be  adduced  to Bhtfvr  thait,* 
even  on  connnon  law  principles,  the  life  estatte  smdSMie^' 
ritsace  did  not  unite  in  fFi/Zf am  CVzrr' the  younger^  linder 
the  devise  by  hisi  father,  I  think  the  argament  may  be 
^<)rteiied,  aiod  the  case  placed  in  a  more  intelligible'  poiar 
of  view,  bjr  nodcing'here  some  of  the  Authorities' addueecl 
by  the  cevmsel  for  the  complainants^ 
AS'A^iWtf  easels  first  relied  ob. 
By  whica  an  estate  tail 'in  the  heirs  ntale  of  the  'body  of 
Edtiard  Shelley  is  created^  by  eMress  terms  after  an  estate 
for  life  toJBdmifd  Shelley;  and'for  default  of  sueh  issue, 
remainder  over.  Sec.  and  it*  was  adjudged  thkt  Edwdftf 
Shelley  <ta6k  an  estate  tail-^tbere  are  many  reasons  agaiwsf 
the  influence  of  that  case  on  the  present ;  for  I  admit 
Shhlley^s  case' to  be  still  an  unbroken  pillar  of  the  feudal 
system,  which  cannot  be  demoliihed  and  thrown  with  die 
rubbish  of  the  dark  agiss;  but,  Istw  I  must  shew  that  ic 
doestiotlie  in  ourway,  and  that  if  is  not  necessary  for  ua 
to  encounter  it. 

This  was  a  conveyance  m^dihy  Edward  Shelley ,  byway 
of  covenant,  to  stand  seised  to  the  use  of  himself  for  life*,' 
&c.  and  was  a»  attempt  to  evade  the  common  iawprincipld" 
derived  from  the  nature  of  feudal- tenures;  which  was  a^ 
old  as  the;  system:  itself;  >^  that-  a  m^  shall'  not;  bV  aay^ 
^^  means,  make  his  heirs  take  from  him  by  purchase.^' 

2d»  It  was  a  prindple  altogether  unconnected  widi  the 
rtg^t  of  devising;  and,  if  that  right  did  exist  at  com** 
mon  law,  (which  some  suppose,)  was  in  opposition  to  it; 
peiii^psin  suppression' of  it. 
266  *^^»  ^^  ^^  ^  principle,  which  has  in  a  great  measure  lost 

its^fEect  in  Er^hnd^  by  the  stat.  of  32  Hen.  VIII.  per-* 
mitting  devises,  &c.  and  the  rules  which  have  been 
adopted  in  the  constr^cdoa  of  devises  by  the  BritieH 
Courts. 

lA  2  Burr.,  1107.  Lord  Mansfield  says,  "  The  redson  of 
'*  this  maxim  has*  long*  ceased,  yet,  having  become  a  rule* 
^*'of  propert}';  it  is  adhered  to  in  all  cases  literally  widiin' 

It  is  unnecessary  to  remark  the  material  difference  bei 
ti^enthe  words  of  the  instrument  in  Shelley^s case,  and' 
thdse  in  the  d^yke.beftm  us*    Chtktian;  in  bi^  nones  ott 
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9d  hook  of  £•  Com.  p.  SQ.  hcys  .down  rthe  jrule  in  theae  .>ir««,tl6at 
wordfl :  ^  When  the 'ancestor,  by  vauf  <gift  x>r  convey  ance,    \^^>r>^ 
^  taiJL&s  aa^  estate  of  freehold,  and  in  'the  same  fph  gr^con*    «niith  mA 
^  veyance  an  jestate  is  limited  sacdiatcly  -or  immediataly  4^        ^"^ 
**  hisA^i^infee'Orintail,   alwajxs,  in  such  cases,  heifv  19     ichalmaii 
^  a  word  <^  Umitatkm,  and  not  of  purchase*"  «ii^  ^h«T«. 

•So  subserviqpt,  liowever,  ha^  dus  oo^uaon  law  rule  be»  ■ 

come  to  the  intention  in  wills,  where  plainly  es^reased, 
that  the  fmallest  literal  devi^Qon  wiU  destroy  its  influenee. 
The  wonl  heir  in  the  singidar  iimnher,  used  instead  of  the 
word  heirsy  ;wiU  take  it  ^wt  of  the  common  law  nde  ; 
JLrchet^^  case,(^)  and  2  jSurr.  1110.  aithough  the  rat&onal  (^i)  XCn-JEtep. 
interpretation  of  the  two  w(Mxis  is  certainly  the  aame,  as  ^• 
was  said  hy  one  of  yoiur  honours,  ia  Hili  v.  Burrow.(})       (5)  3  ^^ 

In  a  devise  of  gceoelkind  land^  the  word  faeirs  is  not  a  342. 
word  of  limitation.  (2  Burr.  IIIO.) 

In  the  case  of  l/mg  v«  Laming^  from  which  the  last  cita* 
dons  ore  made,  Lord  Mansfield^  p.  il09«  says,  ^  There 
^  is  no  such  fixed  aqd  invariable  rule,  as  has  been  sup* 
^  posed^  that  words  of  limitatioa  shall  never,  ia  any  case, 
*^  be  construed  as  words  of  pl^chase•"  And  in  p.  till. 
^  There  is  po  rule  of  law  that  prevents  heirs  taking  as 
^  purchasers,  when  the  intention  of  the  testator  requires 
**  that  they  should  do  so>" 

Justice  Dentition  (ibid.)  said,  ^  It  is  not  inconsistent 
^^  with  the  rules  of  law,  that  heirs  of  the  body  should,  in 
^  some  cases,  be  construed  as  deeignatie  ferBorm^  Scc« 
^  therefore,  Uie  heirs  of  the  body  of  A*  C.  must  take  by 
**  pufchase.'' 

Justice  Wilmot  cited  a  case  of  S^ier  v.  Snoxoe^  which 
was  a  conveyance  to  E.  E.  for  life  ;  remainder  to  his  first 
son  and  the  heirs  male  of  his  body  ;  and  so  to  his  six  sons  ; 
remainder  to  the  right  heirs  of  E.  E.  it  was  holden  to  be 
only  a  contingent  estate,  and  not  an  estate  tail  in  E.  Em 
because  it  was  limited  to  particular  persons.  ^  He  words 
**  keirsy  heirs  tnalsy  or  heirs  of  the  body^  are  not  to  be 
^  ^construed  as  words  of  limitation,  either  in  a  wlU  o#  H  267 
'^  deed,  where  the  manifest  intention  of  the  testator  or  tha 
^  parties  is  declared  to  be,  or  clearly  appears  fo  be,  ^t 
^  they  shall  not  k»  so  construed/'  ilnd.  1112,  13. 

By  these  respectable  law  opinions  and  decisions,  the 
rule  in  Shelley^s  case,  which  was  a  particubo*  oligect  of  dis- 
cussion, seems  to  be  subdued  to  the  move  raticmal  one  of 
intention  ;  or  to  be  so  narrowed  in  its  operation  as  not  to 
ennbrace  our  case. 

In  Perrin  v.  Blaie^(cy  the  rule  in  Shelley^s  case  Is  riso  (<?)  4,  Burr, 
made  the  subject  of  discussion  i  the  reason  of  it  explained  3579. 
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on  common  law  principles,  and  that  reason  said'  to  bare 
ceased  to  exist:  The  limitation  was  within  the  nde  in 
ShtUetfs  case.  Lord  Mansfield^  Justice  Ashton^  and  Jus- 
tice WtUeSy  held  the  ancestor  to  .take  an  estate  for  life ;  Mr. 
Justice  Tatesy  contra.  A  writ  of  error  was  brought  in  the 
exchequer  chamber,  and  Mr*  Justice  Blacistone^  who  was 
of  opinion  for  the  plaintiffs,  notwithstanding  laid  down  the 
doctrine  in  these  words :  "  If  the  mtent  of  the  testator 
*^  manifestly  and  certainly  appeared,  by  plain  expression, 
**  or  necessary  implication  from  other  parts  of  the  wiU,  that 
**  the  heirs  of  the  body  of  A.  should  take  by  purchase  and 
**  not  by  descent,  then  a  devise  to  A.  for  lite,  and  after  his 
**  decease  to  the  heirs  of  his  body,  not  only  miffht  but  must 
^^  be  construed  an  estate  in  strict  settlement."  This  is  a 
strong  case  for  us. 

Aner  the  British  Courts  have  thus  restrained  the  opera- 
tion and  weakened  the  force  of  the  rule  in  Shelley's  case, 
I  can  scarcely  presume  that  its  influence  will  be.reestablish- 
ed  in  this  country,  ^as  the  artificial  ground  upon  which  it 
stood  there  never  did  exist  here. 

The  case  of  the  Attorney  General  v.  Suttony  is  not,  I 
presume,  intended  for  the  single  purpose  of  supporting  the 
authority  of  the  rule  in  SheUey^s  case ;  but  is  cited  as  an 
authority  genersdly  favouring  the  plaintiff's  claim.  If  that 
be  the  intention  of  the  citation,  it  certainly  can  have  no  ap«> 
plication  to  the  case  before  the  Court. 

The  words  in  the  cited  case,  ex  vi  termini^  created  an 
estate  tail.  In  Ginger  v.  White^  before  cited,  it  was  clear 
that  all  the  sons  of  T/iomas  were  intended  to  take ;  nay,  all 
his  issue,  although  only  a  part  are  provided  for  in  express 
terms.  But  in  the  case  at  bar,  aU  the  children  being  by 
express  terms  provided  for,  nothing  is  left  for  implication ; 
and  the  words  of  the  will  msiy  be  adopted  in  its  construc- 
tion without  doing  violence  to  any  supposed  intention. 
This  distinction  is  fully  illustrated  by  all  the  cases,  where 
*the  limitation  has  been  to  all  the  males,  and  then  the  fe- 
males, in  succession,  after  the  estate  for  life  in  the  ances- 
tor ;  as  was  the  case  in  Fell  v.  FelL{a) 

The  principle  of  decision  in  the  Attorney  General  v# 
Sutton^  is  likewise  adopted  in  Langley  v.  Baldwin^  where 
tjie  words  were  the  same,  except  that  in  the  latter  case  the 
limitation  extended  to  the  sixth  son,  but  not  to  all ;  for 
which  reason,  and  because  it  was  declared  that  if  the  devi- 
see for  life  should  die  without  issue,  the  estate  should  go 
over,  in  order  to  provide  for  a  seventh  or  other  son,  th€ 
devisee  was  held  to  take  an  estate  tail  . 
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,   Aod^  again,  when  the  provision  was  general  for  the  is-  jvNB,l80r. 
sue  or  children  by  the  same  words,  or  words  of  the  like    v^'^v^^ 
import,  as  they  respected  the  devisee,  he  was  held  to  talce    Smith  Md 
an  estate  for  life.(fl)    A  numerous  train  of  ancient  autho-         ^*^ 
rities  might  be  cited  in  support  of  this  distinction,  and  to     chapman 
ehis  I  therefore  hold  the  distinction  between  a  general  limi-    «nd  others. 

tation  to  all  the'cbildren,  and  a  limitation  to  the  1st,  2d,  3d,   — ^ 

sons,  &c.  to  be  important  to  ^pply  to  this  case  ;  Archer^s  («)  -Doev.i.. 
case  also  applies.  And  to  take  us  out  of  the  authority  of  ^^S^kep 
Hoy  T.  Garnptt^  the  cases  of  Goodri^ht  v.  Puilerij  and  BaU  ^20^ow\\ 
V*  Coleman  may  be  considered  together.  The  limitations  in  D(nie;2L({. 
fcoth  are  expressed  in  such  a  manner  as  to  create  ex  vi  ter»  fi5?^^» 
mini  estates  taiL     Willes*  Rep.  as  before  cited.  ]^^^^  ^^' 

As  to  that  part  of  the  adjudication  reKed  on  by  the  Kim^^  \  M 
counsel  for  the  appellant  where  it  is  said  **  a  devise  to  A.  ^nnnwdt 
**  for  life  and  after  bis  decease  to  his  issue,  without  more,  ^^^* 
^^  will  carry  an  estate  tail  to  4'  /'  it  is  merely  a  repetition 
of  the  1st  rule  in  Wildes  case,  before  cited,  and  of  the  old 
rule  in  Shefley^s  case. 

In  the  case  of  Trevor  v.  Trevor^  die  words  heirs  mak 
are  use4«  This  case,  therefore,  may  be  replied  to  as  the  « 
former.-— It  may  be  added,  that  in  it  we  find  another  rule 
in  destruction  of  the  principle  in  Shelley* s  case,  to  wit,  that 
principle  13  departed  from  in  settlements  in  consideratioa 
of  marriage.  Why  this  distinction  in  favour  of  intention, 
as  it  is  laid  down  in  FearniPs  ConP*  Remf  p.  124,  should 
have  effect  in  cases  of  marriage-settlements  and  not  in 
wills,  both  of  which  in  a  legal  view  are  made  on  considera^- 
tion  and  supposed  to  be  for  value,  J  have  not  been  able  to 
trace  any  satisfactory  reason.  Th^  the  rule  in  Shelley^s 
case  (although  so  arbitrary  as  to  govern  without  any  ex- 
isting reason  for  it)  is  weakened  by  this  acknowledged 
principle,  of  construing  n^arriage  conveyances  in  strict  set^r 
tlement,  I  stronglv  contend ;  because  there  was  nothing 
originally  in  the  rule  in  SheUey^^c^se^  when  it  was  support- 
ed *by  a  semblance  of  re^on,  which  wpuld  necessarily,  ^  o^q 
when  marriage-settlements  becan^ie  legalized,  make  them 
aa  exception  to  the  operation  of  that  rule,  more  than  de- 
vises woi^d  he  made.-^'But  devises  were  at  first  construed 
differently,  for  reasons  which  never  existed  here. 

As  to  Lewis  Bowlegs  case,(^)  it  was  a  limitation  to  their  (^)  i  j  ^^  -._|^ 
1st,  2d,  and  3d  sons,  and  not  to  their  other  children  in 
succession  ;  it  is  therefore  similar  to  the  case  of  the  At'^ 
tpmey  General  v.  Sutton^  Roy  v.  Gftrnett^  &c.  and  may  be 
answered  in  the  same  way. 

Garth  v.  Baldwin^c)  was  the  limitation  of  a  trust  estate,  /^x  ^  y^^^^, 
to  jB.  for  life  and  to  the  heirs  of  his  body,  therefore  Lord  4&4. 
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JUNE,  1907.  Hardwicie  decreed  an  estate  tail  to  £•  for  he  laid  down  tho 
ground  of  his  decision  in  these  words  :  ^^  He  was  not,  in  a 
**  Court  of  Equity,  to  overrule  the  le^al  construction  of  the 
**  limitation,  unless  the  intent  of  the  testator  or  author  of 
^*  the  trust  ap{)ears,  by  declaration,  plain ;  that  is,  by  plain 
^*  expression  or  necessary  implication.^  It  was  therefore,  E 
presume,  that  Lord  Mansjieldy  in  Long^  y*  Laming  cited 
this  cas^,  and  to^^hew  how  far  a  Court  was  authorised  to* 
carry  intention  even  iu  opposition  to  the  rule  of  law.  Thjs 
s^uthority  is  therefore  relied  on  in  the  answer  to  that  of 
Goodright  v.  Pullen^  as  well  as  to  the  case  of  Langley  ¥• 
Baldwin. 

Lord  Chief  Justice  WilUs^  in  the  year  1745,(a)  makes 
the  following  observation  on  the  last  mentioned  case. 
•^  The  case  of  Langley  v.  Baldwin^  1  £j.  Ca.  Abr.  185.  is 
♦*  like  no  other  casCy  and  therefore  it  is  no  authority.** 

Doe  V.  Reason^  or  Bernard  and  Fenton  v.  Reason^  is  a 
ease  mentioned  by  counsel  only,  in  ^  Wils.  242.  where  it 
appeared  that  the  words  were  issue  of  the  body;  therefore 
within  the  principle  of  the  cases  before  replied  to.  So  was 
Coulson  V.  Coulson^  No.  10.  in  the  arrangement  of  cases 
made  by  the  counsel  for  the  appellants  ;  and  No.  11.  King 
V.  Burchell^  as  mentioned,  in  Long  y.  Laming^  by  counsel. 
No.  12.  Allason  v.  Clitheron  was  also  held  an  estate  tail  by 
implication,  by  reason  of  the  words  issue  of  his  body.  No. 
13.  Kifig  V.  Mellingj  the  words  are  issue  of  his  body  law- 
fully begotten. 

From  the  case  of  Robinson  y.  Robinson  little  light  is 
produced  on  the  subject.  The  certificate  of  the  Judges  in 
Itself  furnishes  no  rule  for  the  determination  made.  It 
was  said  it  was  necessary  to  construe  the  estate  given  to 
X.  H.  an  estate  tail,  and  to  this  construction  the  words 
were  not  opposed,  because  they  were  proper  to  create  an 
estate  tail.  They  were,  **  lawfully  to  be  begotten^  The 
♦words  of  a  will  are  to  be  construed  in  their  legal  imnort, 
unless  that  will  do  violence  to  ^he  manifest  intent  \  but  here 
the  intent  was  favoured  by  it,  and  it  seems  to  me  that  the 
obvious  reason  of  the  Court's  opinion  was,  that  the  devise 
over  was  void,  the  limitation  beinc;  of  a  contingency  on  a 
contingency,  which  could  not  be  allowed.  The  only  way^ 
then  by  which  the  issue  of  £.  H.  could  take  the  estate,  and 
the  manifest  general  intention  be  preserved,  was  by  giving 
Z.  H.  an  estate  ta^l. 

The  case  of  Dodson  v.  Grew.  The  words  of  the  limi- 
tation in  this  case  were,  **  to  the  issue  male  of  his  body  law^- 
^^  fully  begotten.^^  The  most  proper  words  which  could  b^ 
used  to  create  an  estate  tail. 
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*.  ^e  wWe  of  the  refisoning  employed  in  discussing  the  junb,  180r. 
former  ciises  cited  by  the  opposite  counsel  is  brought  fully  x^'v^*^ 
to  operate  upon  this  case. — It  is  an  estate  tail  ex  vi  termini^  Smith  »nd 
and  the  words  will  have  their  legal  import  and  effect)  unlesH  "^^^^ 
there  is  a  plain  and  apparent  intention  to  the  contrary  t  but  chapman 
here,  as  in  the  case  of  Hobinson  v.  Robinson^  the  intention  and  others. 
favoured  the  legal  construction.  ' 

The  supposed  analog}^  then  does  not  exist  in  (he  opera- 
jdve  wordd,  but  in  the  unimportant  circumstance  of  an  equal 
number  of  persons. 

When  the  counsel  for  the  appellants  comes  to  class  an4 
nuurshal  his  cases,  we  find  there  is  not  one  referred  to^ 
where  the  limitation  has  been  in  the  words  of  the  devise 
before  us,  **  to  the  children  of  the  devisee  for  life  ;"  but 
all  the  cases  contain  words  indicative  of  an  estate  tail.  The 
ai^gument  of  an  estate  for  life  by  implication  from  the 
words,  ^^  Without  impeachment  for  waste,"  &c.  cannot  go 
further  than  the  express  limitation  of  an  estate  for  life,  and 
therefore  need  not  be  remarked  on,  where  cases  have  been 
answered  in  which  express  estates  for  life  were  created. 

It  is  then  contended  by  the  counsel,  that  Wm.  Carr  the 
devisee  took  a  fee  conditional  at  common  law.  I  believe 
it  might  be  safely  admitted  that  a  conditional  fee  was  exe- 
cuted in  Willianu  For  if  the  condition  never  happened 
in  the  life  of  William^  he  could  not  be  said  to  have  beeik 
seised  of  an  estate  of  inheritance  ;  and  of  none  other  could 
his  widow  at  common  law  be  endowed* 

Next  it  is  argued,  *^  that  the  word  ^  children^  was  in- 
^  tended  to  designate  the  inheritance,  rather  than  any  par-  . 
^  ticular  person  to  take,  because  the  testator  has  added  no 
*^  words  df  perpetuity."  The  testator  was  a  merchant  of 
eminence,  he  had  been  at  great  pains  to  acquire  an  es- 
tate ;  *was  very  conversant  in  all  the  forms  of  conveyan-  #  271 
cing,  and  versed  in  the  land  titles  of  this  country  ;  he  was 
a  magistrate,  and  was  said  to  be  an  able  and  learned  one. 
He  has,  in  his  own  hand,  written  a  testament,  which  for 
legal  accuracy  of  expression,  may  perhaps  defy  the  criti- 
cisms of  the  ablest  lawyer  i  «id  yet,  it  is  suggested,  that 
he  did  not  know  of  the  existence  of  one  of  the  most  inv 
portant  laws  in  die  transmission  of  property  ever  made  in 
the  Commonwealth  in  which  he  lived ;  although  that  law 
Was  in  force  for  several  years  before  his  death.  But  that 
when  he  words  his  testament  in  unison  with  the  established 
principles  of  diat  law,  (which  does  not  require  a  perpetuity 
to  be  created  in  express  terms,)  he  does  not  know  of,  or 
mean  to  introduce  the  influence  of  that  law,  but  is  in  search 
of  some  new  and  imfaeard  of  mode  to  giv£  a  perpetuity, 
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JUNE,  laor.  by  the  introduction  of  t!fe  word  children  /  and  thuft  (by 
^mi^^>r>^  an  evasion,  if  effectual,  almoBt  too  subtle  for  Ae  i^tfai<» 
guishing  *ei»c  of  a  lawyer)  to  create  an  tutaie  tail,  ill 
spite  of  k  positiir^  laW  of  the  Con^monwealth^  «ffd  in  c^ooh 
tradiction  to  all  ^e  rules  of  construction  which  hftve  been 
Mopted  by  British  Jurists  m  creating  estates  of  th«t  kind* 
-^This  is^  indeed,  putting  the  •vtrHl  of  th^  l€MAtor  to  the 
torture. 

But  it  b  said  a  conditionid  fee  M  coMihoto  law  i^  ct^eated^ 
^  because  the  testator  has  not  used  words  of  restrietion  to 
*^  confine  the  eMrte  for  life,  aft  he  wo^hl  hate  do&e,  if  he 
•*  had  intended  it.** 

Surely,  after  he  has  given  the  estate  in  express  taltna  fet 
life,  and  further  declared  whkt  was  to  become  of  it  after 
the  death  of  the  tenant  for  life,  we  cannot  doubt  abovit  Ina 
intention  as  to  the  certainty  of  a  life  estate,  or  that  to  have 
said  more,  would  have  been  at  least  tauftologtoHs  asd  vat- 
necessary. 

If  the  counsel,  in  one  of  his  reasbns  fbr  the  suppositioA 
that  a  fee  conditional  at  common  law  is  created,  means  to 
say  that  the  testator  meanft  to  vest  an  inheritance  in  the^ 
children -of  Wittiam  Cctrr^  I  concur  with  him  ;  but  contend 
that  those  children  would  take  by  purchase :— they  would 
take  an  estate  of  inheritance,  without  the  addition  of  wIkA 
Irere  called  words  of  perpetuity,  which  Wete  then/dis- 
pensed with  by  act  of  AsseraWy.  As  to  the  peculiarity  of 
the  words  in  the  devi^  to  WiHiam  and  his  childreti,  I  emu 
entertain  no  doubt  but  they  would  receive  tht  same  con- 
struction with  the  devise  to  John  or  Betsey^  which,  in' 
express  terms,  refers  to  the  children  only  which  shaU  be 
living  at  the  time  of  the  death  of  the  devisee  for  life. 

*After  having  in  this  cm^ry  manner  noticed  tlie  va- 
rious reasoning  of  the  counsel  on  the  operation  of  thfc 
words  of  the  will,  I  come  now  to  reply  to  thfeit  whfeh  » 
more  important :  the  inquiry  into  the  intention  which  hi 
manifested  by  the  will :— and  it  is  said,  that  unless  WHPtatn 
Carr  the  younger  be  construed  to  taka  an  estate  tail,  it 
may  happen,  that  the  remainder  may  go  over  to  thbat  to 
^hom  it  mray  be  devised,  although  William  Carr  might 
-still  have  retnote  issue  of  his  body.  This  principle  I  kno# 
has  been  argued  from  in  Engkmd^  atKi  in  this  cottiitiyy  ih 
the  case  of  Roy  v.  Gamett  If  the  position  be  true,  that 
**  children'^  is  a  word  of  doubtful  import,  and  may,  to 
effectuate  the  intention  of  die  tes^tor,  be  com  trued  to  eit* 
tend  to  remote  descendants,  there  is  no  difficulty  ;  for, 
according  to  the  argument  of  the  counsel  himself,  although 
the  immediate  descendant  of  WiHiam  Carr  the  deviaet 
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might  <fie  in  his  life-time,  and  leave  a  child  or  children,  j0Kk»  1607. 
the  gratidchihl  would  be  denominated  by  the  term  child  or 
children,  and  would  take  the  remainder  immediately  on 
the  death  of  their  ancestor,  the  tenant  for  life,  yet  it  would 
seem  sufficient  to  oppose  the  supposition  of  the  counsel  of 
this  remote  chance  of  inconvenience,  and  this  violence  to 
the  testator's  intention,  by  the  immediate  and  unavoidable 
inconveniences  that  would  rcsuk  from  construing  the  wiU 
in  such  manner  as  to  vest  an  estate  tail  in  WiUiom  Carr  the 
devisee ;  which  to  instanti  our  hw  converts  into  a  fee* 
simple,  and  thus,  at  once,  destroys  the  testator's  inten« 
tion. 

On  the  supposition  that  the  testator  knew  that  there  was 
such  a  law  in  existence  as  would  convert  estates  tail  into 
fee-simple  estates,  we  cannot  suppose  he  intended  to  cre- 
ate a  fee-tail ;  because  it  would  be  no  more  than  giving  to 
his  son  a  fee -simple,  which  he  might  immediately  dispose 
of,  and  so  destroy  the  remainders,  both  to  his  chUdren  smd 
^e  other  children  of  his  testator. 

To  suppose  a  fee-simple  in  William  Ctirr^  die  devise 
must  be  construed  to  be  an  executory  devise':  but  if  a 
limitation  of  an  estate  can  be  construed  to  be  a  contingent 
remainder,  it  never  shall  be  construed  an  executory  de- 
vise. 

As  to  what  constitutes  a  contingent  remainder,  and  ta 
shew  chat  this  case  comes  precisely  within  the  description, 
I  refer  to  t  BL  Comm*  p.  169.  where  it  is  said,  **  If  A.  bt 
**  tenant  for  life,  with  remainder  to  £•'«  eldest  son,  then 
^^  unborn,  this  is  a  contingent  remainder ;  for  it  is  uncer^ 
••  tain  whether  A  will  have  a  son  or  no.**  The  British 
authorities  say  nothing  of  the  general  intent,  as  to  the 
vesting  *of  the  remainder,  because,  to  construe  a  devise 
to  be  an  estate  tail,  the  remainder-men  are  provided  for ; 
but  it  is  different  here ;  for  after  a  fee-simple  created  by 
the  operation  of  our  act,  there  would  be  no  remainder. 

On  the  supposition,  then,  that  there  are  two  main  in*> 
tents  manifested  in  opposition  to  each  other  ;  the  one  to 
Vest  an  estate  in  William  Carres  remote  descendants,  in 
case  of  a  non-surviving  son  or  daughter  of  William  ;  the 
other  to  vest  a  remainder  in  the  testator's  other  two  chil- 
dren, and  both  these  cannot  stand  together,  let  us  adopt 
Ae  rule  of  decision  mentioned  ;  and  suppose  the  testator 
had  been  told,  that  by  a  possible  event  a  grandchild  of 
H^i/Sam  might  be  disinherited,  unless  the  estate  of  William 
was  made  a  fee-simple.  It  is  at  least  problematic,  whether 
he  would  not  have  risked  that  possible  contingency,  rather 
than  have  left  the  estate  open  to  the  disp|osal  of  his  son, 
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jtJNE,  18or.  thereby  risking,  in  another  way,  the  chance  of  his  gramt* 
—  cliild  ever  enjoying  the  estate  :  and  also  of  a  remainder, 
or  an  inheritance  from  William  vesting  in  John  and  Eliza* 
beth^  or  their  children,  according  to  his  express  intent. 
In  the  case  of  William*s  alienation,  the  testator's  grandchild 
would  lose  the  estate,  or,  if  he  had  no  grandchild,  his 
.  own  children.  To  grant,  then,  that  a  fee-sinaple  would 
be  created  by  implication,  would  produce  the  destruction . 
of  the  main  intent  contended  for  ;  as  we  have  no  estates 
taiL  But,  incase  of  the  possible  event  of  a  non -surviving 
child  of  William^  his  great-grandchild  only  could  lose  the 
estate,  according  to  the  argument  of  the  counsel,  stiU 
submitting  to  the  risk  of  an  immediate  alienation  of  his 
ancestor.  Yet  I  am  content  to  remove  every  obstacle 
arising  from  this  possible  event ;  to  take  for  true  the  coun^* 
eel's  own  doctrine,  that  in  the  limitation  of  estates,  child  or 
children  will  be  construed  to  mean  the  same  as  issiie^  and 
we  shall  presendy  see  what  must  necessarily,  under  our 
laws,  be  the  construction  of  this  will*  I  shall,  therefore^ 
now  consider  this  case  under  the  second  view  proposed  to 
be  taken  of  it,  to  wit :  "  under  the  principles  which  are 
*^  established  and  must  necessarily  flow  from  a  rational  in^ 
"  terpretation  of  our  laws,  altering  the  system  of  British, 
*^  law  in  the  disposition  and  limitation  of  property.'' 

I  have  examined  the  artificial  grounds  on  which  some 
of  the  rules  of  limitation  were  built  by  the  laws  oi England i 
it  has  appeared  that  those  rules,  by  the  modern  adjudica- 
tions in  England^  were  shaken,  and  in  effect  destroyed,  by 
the  operation  of  the  principle  of  intention  in  die  construc- 
tion of  wills  under  the  statute  of  Heru  VIII.  It  would 
seem  *8trange,  therefore,  that,  in  this  country,  any  of  the 
rules  of  property  which  were  merely  incidental  to  the  feu- 
dal system  should  be  revived,  when  that  system  is  totally 
abolished,  and  the  deductions  from  it  in  every  instance 
counteracted  by  our  laws,  where  such  deduction  could  be 
the  object  of  positive  law.  I  therefore  think  it  rational  at 
least,  and  I  contend  it  is  consistent  with  law^  that  in  the 
interpretation  of  wills,  the  intention  of  the  testator,  should 
not  be  trammelled  by  obsolete  rules  of  the  common  law, 
which,  if  introduced  into  operation,  I  shall  endeavour  to 
demonstrate,  would  defeat  the  spirit  and  meaning,  and 
perhaps  counteract  the  expressions  of  our  municipal  regu- 
lations. 

I  say  that  it  is  impossible  that  the  rules  of  limitation 
established  by  the  common  law,  can  apply  in  the  construc- 
tion of  wills  under  our  act  of  Assembly.  By  our  laws,, 
an  estate  tail  can  in  no  case  be  created,  which  will  not  eo 
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instanti  become  a  fee-8imple.(a)     We  cannot  recognize   jvke,  t807. 
any  eetate   of  an  intermediate   gradation  between  a  life     v^^^v'^s*/ 
estate,   and  a  fee-simple.      All  the  constructions,   then,    Smith  and 
which  have  been  so  much  laboured,  to  shew  that  a  Court        ^'*^ 
will  preserve  the  estate  to  the  issue  of  the  donor,  accord-     chapman 
ing  to  his  will,  must  fail,  except  the  acknowledged  rule   and  others, 
that  they  may  take  in  remainder  as  purchasers.     If  it  is  an    ■' 
estate  of  inheritance,  it  is  now  by  the  laws  of  this  country  («)    \  ^^^» 
free  to  alienation  in  common  form,  and  although  estates       * 
tail  might  be  barred  in  England^  yet,  in  contemplation  of 
law,  they  were  considered  as  conveying  a  limited  interest, 
through  a  particular  channel. 

We  learn  from  the  old  books,  that  the  reason  why  the 
Courts  first  established  that  kind  of  judicial  estate  in  En- 
gland csi&tA  an  estate  tail  by  implication,  was,  to  preserve 
the  contingent  remainders ;  namely,  when  a  devise  was  to 
j4.  and  his  heirs,  and  if  he  die  without  issue,  remainder 
over :  here  an  estate  tail  is  implied  by  the  word  issue,  in 
order  to  preserve  the  remainder  over  :  and  there  is  a  case 
stated,  in  4  GwylltnCs  ed.  of  Bacon^  p.  fl5B.  where  the 
Court  construed  an  estate  in  fee-simple  to  be  only  a  fee- 
tail,  in  order  to  preserve  the  remainders.  For,  if  it  was 
construed  a  fee-simple,  the  remainder  was  gone  ;  it  being 
a  contingent  remainder,  and  not  an  executory  devise  ;  the 
same  therefore  as  our  case.  If,  then,  the  Courts  of  Eh" 
gland  have  adopted  a  rule  of  construction,  by  mere  im- 
plication, for  the  purpose  of  preserving  the  contingent 
remainders,  which  nas  been  always  adhered  to  as  reason- 
able, by  creating  a  new  kind  of  estate  by  implication, 
surely  our  Courts  will  be  justified  in  adhering  *to  the  letter  *  275 
and  plain  meaning  of  the  devise,  in  effecting  the  same  im- 
portant object. 

For,  without  construing  this  a  life  estate  in  the  first 
taker,  the  remainders  must  be  totally  destroyed  ;  it  b^ing 
a  life  estate  or  a  fee-simple  ^  and  the  limitation  being  a 
contingent  remainder,  and  not  an  executory  devise  ;  and  it 
being  decided  that  the  Court  will  not  construe  that  an  ex- 
ecutory devise  which  is  a  contingent  remainder,  for  any 
purpose  whatever.(A)     The  words  used  by  the  testator  in  {b^  Feame, 
limiting  a  life  estate  in  express  terms,  and  a  reiteration  of  4th  e<L  42^ 
those  txpressions  ;  his  defining  what  was  to  become  of  the  ^^^^  y.^^V 
estate  after  the  determination  of  the  particidar  estate ;  his  /er, 
having  branched  his  estate  into  three  parts,  and  limited  the 
remainders  in  the  same  way,  shewing  the  forethought  and 
steadiness  of  his  purpose ;  his  having  created  cross  re- 
mainders in  those  three  branches  of  his  estate,  in  express 
^prms;  \ds  having,  in  different  parts  of  his  will,  and  es^ 


Digitized  by  VjOOQIC 


275 


Supireme  Court  (\f  Appeals. 


Smith  and 
wife 

V. 

Chapmtn 
and  others. 


jvNE,  1807*.  pecisJIy  in  that  part  where  he  makes  a  devise  of  a  contiii- 
gent  remainder  to  his  wife,  in  express  terms  distinguished 
between  the  life  estate  and  the  remainders  ;  all  these  rea- 
sons, and  more  which  might  be  here  concentrated,  from 
the  words  of  the  will,  (the  first  rule  of  exposition,  Bale  v. 
Coleman^  1  P.  Wms.  142.)  serve,  without  doubt,  to  shew 
that  his  intention  was  not  to  give  a  fee-simple  to  Williiun 
his  son.  But,  under  the  grounds  of  decision,  if  his  inten- 
tion had  been  obscure,  we  might  have  resorted  to  impUca* 
tion,  to  preser\'e  the  remainders.  Again  :  to  shew  to 
what  lengths  Courts  of  Justice  have  gone  in  preserving  re- 
mainders, where  they  would  be  otherwise  destroyed  by 
operation  of  law,  I  might  cite  the  cases  of  The  Attorney 
General  v.  Sutton^  Langley  v.  Baldwin^  and  many  others  ; 
and  in  our  own  country,  Roy  v.  Garnett^  where  estates  tail 
have  been  created,  in  order  to  secure  a  remainder  to  a  6thy 
7th,  or  8th  son.  I  might,  therefore,  presume,  a  Court 
might  adhere  to  the  words,  when  that  adherence  will  have 
Si  better  influence  in  preserving  the  remainders  under  the 
Virginian  system  of  laws.  It  is  said,  where  it  appears, to 
be  the  intention  of  the  testator  that  there  should  be  a  suc- 
cession in  tail,  it  would  defeat  that  intention,  if  all  were 
to  vest  in  thejSrst  taker  ;  per  Lord  Mansfield^  in  2  Burr. 
Jill* 
Finally, 

There  was  no  possible  way  by  which  the  testator  eouk^ 
according  to  the  laws  of  this  State,  secure,  at  the  same 
time,  the  enjoyment  of  the  estate  to  his  children  for  their 
lives,  and  a  remainder  to  their  descendants,  but  by  giving 
to  his  children  a  life  estate  in  the  property  devised :  for 
estates  tail  are  done  away. 

*The  cases  and  adjudications  before  mentioned,  shew 
that  Courts  of  Justice  have  always  considered  the  preserva- 
tion of  remainders  express  or  implied,  as  essential  to  the 
main  intent  of  the  devisor ;  and  I  do  not  understand  that 
this  general  intent  has  ever  been  considered  in  a  point  of 
view  subordmate  to  tbe  intent  which  is  supposed  to  exist 
to  confine  the  estate  to  the  issue  of  the  first  talcer  ;  but 
that  bemg  how  rendered  impossible,  by  our  act  docking 
entails  further  than  to  that  life  which  shall  be  named  and 
be  in  existence  inunediately  at  the  determination  of  the 
first  life  estate,  the  Court  will  preserve  the  other  general 
intent  in  favour  of  a  remainder-man.  For  by  the  argu* 
ment  of  the  counsel  it  is  conceded,  that,  if  IVilliam  is 
construed  to  take  more  than  a  life  estate,  the  remainders 
^e  gone  ^  and  the  estate  must  pass  in  a  course  of  descent* 
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HavhiK  stated  my  opinion  of  the  probable  operation  of  jukb,  I80r. 
cmr  law  of  1776^  for  docking  entails,  I  will  see  with  what    ^^"v'^k^ 
Ibrce  the  case  of  Soy^  &c.  v«  Garnetty(a)  relied  on  by  the    Smith  wkI 
counsel  for  the  appellants,  applies  in  contradiction  to  the        ^^^ 
principles  I  have  laid  down..  Chi^mtn 

In  the  first  place,  let  it  be  remarked,  the  testator  in  the  andothera* 
case  crl  Roy^  <&C€«  v.  Gametic  made  his  will  in  1765,  and,  ■■ 
from  the  information  the  case  affords,  died  soon  after ;  so  («)  3  WmK 
that,  on  the  principle  that  wills  are  to  be  construed  accord'^  ^* 
ing  to  c^umstances  at  the  time  they  were  made,  the 
rules  of  limitation  in  England^  strictly  applied  in  Courts 
in  this  country  on  the  subject  of  that  wilL  Secondly,  ac* 
cording  to  the  law*  of  JEngland^  an  express  estate  tail  is 
Ideated  in  the  first  and  every  other  son  of  James  /-^which 
differs  it  in  two  important  points  from  the  case  pending ; 
1st.  As  the  estate  is  only  contended  to  be  an  entail  by  im* 
plication,  contrary  to  tlie  express  estate  for  life  ;  2d.  As 
there  is  n*  succession  in  tail  contended  for,  in  the  present 
case^  imd  the  child  or  children  of  fViltiam^  if  any  had  sur* 
Vi ved,  would  have  taken  in  parcenary,  or  as  tenants  in 
common  in  fee-simple  ;  as  would  also  the  children  oijohn 
and  Betsey  per  capiiOy  and  not  in  a  course  of  descents,' 
under  our  act  of  Assembly,  as  the  sons  of  James  would  in 
Roy  V*  Garnett,  by  the  construction  of  the  statute  de  donis. 
Under  this  second  distinction,  the  case  of  Roy^  &c«  v« 
Gamett^  is  expressly  a  decision  in  our  favour,  for  (in  p# 
5S.)  the  President  says  **  the  parties  have  rightly  agreed, 
^  that  Ae  devise  to  the  surviving  sons  did  not  enlarge  the 
^  estate  for  life  in  James^  since  the  surviving  sons  not 
^  only  might,  but  must  take  as  purchasers,  being  to  take^ 
^  not  in  sttccesmn^  but  as  tenants  in  common." 

^Thirdly,  although  the  tloctrines  of  limitation  are  only  ^  077 
commented  on  as  existing  hi  Englapd^  yet  no  adjudication 
was  made,  by  which  a  rule  of  proper^  might  be  considered 
as' established ;  and  it  was  said  that  the  Ccnm  doubted  as  to 
the  effect  of  that  devise*  I  am  wilHng  here  to  admit  that 
it  was  impossible  the  Court  could  doubt  as  to  the  operation 
of  the  rules  laid  down  in  the  construction  of  estates  tail, 
whereon  a  remsunder.^may  be  limited  ;  I  have  no  where 
denied  the  doctrines  as  laid  down  by  the  president.  If  the- 
doubts  of  the  Court  had  been  explained,  they  might  have 
been  found  to  be  derived  from  the  alteration  in  our  system^ 
which  at  the  time  of  the  adjudication  was  effected  by  the. 
abolition  of  estates  tail ;  and  in  this  opinion  I  am  confirm- 
ed by  the  concluding  words  of  the  adjudication,  denying 
tlu^  operatbn  of  iheactof  1776,  and  thereby  taking  the 
case  entirely  oiU  of  its  influence.  Tbi«  case  cannot  thea 
y»^  I.  o  • 
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j9vs»  1B07.  be  rtdisd  by  the  opinion  delivered  in  that ;  the  twtl 

being  in  circumstances  totdly  dissimilar*  Hie  a»e  of 
Hillv.  Burrowj  does  not  stand  in  our  way,  because,  there^ 
die  words  are  said  by  the  court  to  be  cffropriate  and  em^ 
phattcal  to  create  an  estate  totAr*4md  no  wmds  were  U8e4 
designating  the  termination  of  the  life  estate.    So,  in  the 

— — —  case  of  Tate  t*  Tally y  the  words  heire  of  his  Mif  were 
used. 

BottSy  in  reply.-*The  counsel  for  die  appdkes  contend 
that  the  devisee  William  Carr  took  only  an  esmte  for  life  ; 
,     and  that  to  his  child  or  children  a  contingent  remainder  was 
devised. 

To  support  the  effect  ^ven  by  the  appdlees  to  the  will^ 
ijx^  counsel  reason,  1st.  From  the  English  cases,  and  2dly« 
From  the  laws  of  Virginia^  which  diey  suppose  have  akered 
Ae  law  of  England  9s  to  die  subject  ia  question* 

Wild's  case  is  cited.    The  first  rule  there  stated  puts 
^  diildren'^  and  ^^  issue"  upon  the  same  footing.    If  chil- 
dren and  issue  be  the  same,  it  is  dear  from  a  large  class  of 
amicuning  cases  that,  even  where  the  devise  is  eroressly 
for  life,  with  remainder  to  the  children  or  issue  aner  the 
decease  of  the  devisee  for  life,  the  latter  will  take  an  estate 
(a)   See   15  taiL(a)     The  words  of  limitation  to  the  issue  ajier  the  death 
cases  cftedin  qfthe  devisees  for  life  are  of  no  importance  in  "die  present 
^**^'J^!^    question ;  for,  as  was  properiy  decided  in  Ginger  v.  White^ 
^^^  in  tjiose  words  only  proved  that  the  devise  to  the  children  or 
class  Uie  3d.  issue  was  intended  as  a  remainder.     Now,  in  the  principal 
case,  it  is  admitted  that  the  express  devise  to  WtlHam  Carr 
*  278        ^^  ^'•^  ^  ^^  ^'  *^  words  "  after  his  decease,"  ♦shew  an 
intention  to  give  his  child  or  children  a  remainder  ;  but 
then  the  question  is  whether  there  is  npt  in  the  same  will  a 
general  indent  incompatible  with,  and  overruling  that  par- 
ticular intent. 

The  counsel  for  the  appellees  take  it  lor  granted  diatthe 
testator  meant  to  devise  to  William^  in  the  same  words  and 
to  the  same  effect  that  he  used  and  designed  im  die  devises 
U^  his  other  two  children,  though  the  words  employed  ia 
the  several  devises  are  substandsdly  different.  William  was 
the  eldest  son  of  the  testator ;  and  that  circumstance,  as- 
cording  to  the  common  prejudice  of  fadiers,  Biay  account 
£pT  the  difference  made  by  the  testator  between  the  devise  to 
him  and  the  devise  to  yohn  and  Betsey^  It  is  suficienC 
that  the  testator  ha^used  different  words,  and  of  dissimilar 
Ipgal  import.  It  is  admitted  that,  in  every  other  respect^ 
he  may  have  intended  similitude  in  die  devises  to  his  chil« 
drcD  i  but;  because  a  tcsUtPr  makes  but  a  Miudli  ^difference 
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10  die  modd  of  limiting  his  property  to  his  childreil,  it  is  jvirs^  18or* 
not  to  be  infeirred,  against  piatii  wordfr,  that  no  difference    ^^*v*^/ 
was  intended.    This  reasoning  does  not  conflict  with  ^e    Smith  andr 
intention  in  the  codicil  to  give  equal  shares  of  his  estate  td        ^^^ 
his  children ;  because  that  equality  had  relation  to  nothbg     chipman 
but  the  quantity  of  the  estate  to  be  given  to  each  without    andothen. 
reference  to  the  direction  in  what  manner  it  was  to  be  pre*     ' 
served  in  the  families  of  his  children,  after  their  deaths. 
He  surely  did  not  intend  the  house  and  lot  in  Dumfries 
given  to  Betsey  Tebbs  and  her  heirs,  in  a  separate  clause  of 
the  will,  to  vest  in  her  nothing  but  a  life  estate ;  and  yet 
this  would  be  the  effect  of  Mr.  Lovers  exposition  of  the 
codicil*  % 

If  the  three  devises  are  to  be  likened  to  each  other,  those 
to  ^ohn  mid  Betsey  might  as  well  be  moulded  to  the  shape 
of  the  one  to  William^  as  to  make  the  latter  accommodate 
itself  to  the  former.  The  Courts  more  frequently  reject 
words  in  a  testament  than  make  them  for  testators^ 

However,  this  point  is  not  considered  of  importance  ; 
since,  if  the  devises  were  the  same,  the  general  intent  must 
prevail  over  the  particular  intent. 

The  case  most  relied  on  by  Mr.  Lox>e  is  Ginger  v. 
Whtte.(a)  («)  WilM 

In  that  case  the  Court  admits  that  the  word  children  in  ^  ^^ 
a  will  sometimes  creates  an  estate  tail  ;  and  the  Chief  Jus- 
tice expressly  declares  that  there  is  a  distinction  between 
^  heirs**  and  **  issue,*'  putting  the  latter  word  as  meaning 
the  same  with  children.     Now,  turn  **  child**  or  ***  chil-        ^  jyj) 
•*  drcn**  into  "  issue,**^^  and  the  fifteen  concurring  cases  in 
class  the  3d.  before  cited,  will  make  the  present  an  estate  ' 
tail. 

It  is  true  that,  in  the  case  of  Ginger  v.  White^  the  Court 
decides  that  the  limitation  over  upon  the  death  of  the  de- 
visee John^  without  issue^  did  not  turn  John^s  estate  into 
an  estate  tail ;  but  the  reason  given  by  the  Court  is  that  an 
express  estate  for  life  cannot  be  enlarged  by  implication. 
Now,  though  this  was  contended  for  as  a  principle  of  law 
at  that  time  by  some  of  the  Judges,  the  contrary  has  been 
finally  settled  by  all  the  modem  decisions  upon  the  sub- 
ject ;  and  expressly  by  the  case  of  Roy  v.  Garnett  in  the 
Court  of  Appeals.(*)  (A)  See  the 

The  word  •*  heirs,**  ex  vi  termini^  creates  an  estate  in  sth  Class  of 
fc%  :  the  word  "  issue**  has  the  same  meaning  when  neces-  Cases  in 
f ary  to  effectuate  ttte  general  intent,  and,  upon  the  same  ^jrument!* 
reason,  ♦*  children,*'  in  this  country^  must  mean  the  same  ^^^ 
thing,  and  have  the  same  effect. 
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Tlic  caae  of  Fell  r.  FeU^  stated  in  Mn  X^^^  ai^g^xment^ 
has  no  bearing  on  the  present  case«  Thomas  Fell  was  diere 
in  being  at  the  making  of  the  will,  and  expteia^ly  named  as 
a  remainder^man  ;  but  there  a  limitation  in  remainder  t^ 
^^  the  females"  created  in  the  first  female  an  estate  taiL  It 
is  submitted  whether  "  child"  or  **  children"  is  not  equi- 
valent to  "  the  females  ?" 

In  Ginger  v.  Whitby  a  caae  from  Moor^  397.  is  cited,  of  a 
devise  to  A»  for  life,  and,  after  his  decease,  to  **  the  men 
^^  children  of  his  body ;"  and  adjudged  that  A*  took  anesUite 
tail.  The  law  of  this  case  is  no  where  denied,  and  it  is 
submitted  whether  "  child"  or  **  children"  are  not  words 
as  strongly  importing  an  inheritaiice  as.  "  v^en  children  of 
^  the  body:' 

The  counsel  for  the  defendant  cannot  be  successful  ii^ 
his  attack  upon  the  rule  in  Shelley^a  case.  That  rule  has 
never  been  impugned  in  any  case,  If  A{r«  Love*s  quota- 
tions prove  any  thing,  it  is  that  there  is  no  more  legal  vir- 
tue in  the  word  **  heirs"  ths^n  there  is  in  ^*  issue  ;"  for,  if 
there  be  not  a  general  intent  to  secure  an  inheritance, 
neither  of  those  words  will  effect  it ;  but,  if  there  be  such 
general  intent,  either  of  those  leri^s,  pr  the  word  ^*  chil- 
*^.dren"  will  carry  the  inheritance* 

The  case  qt  Doe  v«  Lord  Jl!dulgrav€y(a)  and  the  other 
authorities  cited  by  Mr.  Love^  according  to  his  e3q>ositioi| 
of  them,  prove  too  much  ; — ^viz.  that,  when  the  provisioii 
is  general  for  the  issue  or  children  of  the  devisee,  he  is  held 
*to  take  only  an  estate  for  life.  If  this  be  true,  the  fifteei^ 
pases  in  class  the  third,  already  noticed,  are  at  once  over- 
ruled. 

In  the  argument  of  Mr.  Love,  he  hints  at  a  distinction 
between  "  children"  and  **  issue  ;"  and  labours  effectually 
to  shew  that  "  issue"  is  not  a  word  of  limitation,  except 
where  the  general  intent  shall  make  it  such  ;  and,  surely, 
he  will  not  deny  this  qualified  effect  to  the  word  '^  chiU 
**  dren."  He  has  not  said  that  "  children"  are  not  "  issue," 
or  that  "  issue"  means  other  than  "  child"  or  ^'  children,'* 
fjither  philologically  or  technically. 

Among  the  notes  to  the  case  of  Ki^g  v^  Melling  is  one 
that  the  words  ^^  and  for  want  of  such  issue"  make  a  phrase 
suitable  to  an  estate  tail.  Now,  in  the  case  to  be  decided,^ 
there  is  a  limitation  over  for  the  want  of  issue.  When 
the  testator  says  *^  and  if  all  my  children  die  without  isr 
1*  sue"  he  furnishes  that  strong  implication  of  an  intention  tQ 
provide  for  all  tlie  issue  which  has,  in  all  the  cases  wher^ 
fhiis  implicatjion  is  found,  carried  an  estate  faiL 
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IVhisn  Mr*  Love  comes  to  the  case  of  Dodicn  v.  Grew^  ivvi^ldor. 
he  supposes  the  words  ^  to  the  male  issue  of  his  body 
^  lawnuly  begotten'^  to  create  an  estate  tail,  ex  vi  temdni* 
He  then  argues  that  ^  issue"  is  a  word  of  Imitation  or  of 
purchase  according  to  the  general  intention ;  and  the  woid 
*^  heirs"  has  been  found  a  word  of  purchase^  according  to 
the  general  intent.  The  general  intent,  Mr*  Love  has  ef- 
fectually contended,  musrcontroul  and  subdue  the  strong* 
est  terms  and  phrases  of  limitation :  now  I  cannot  under-* 
stand  how  it  b,  that  the  general  intention  of  the  testator  in 
die  case  to  be  decided  should  be  the  same  as  that  of  the 
testator  in  Dodton  v.  GreWy  as  to  the  end  of  preserving  the 
estate  for  the  remote  descendants  of  the  first  devisees,  and 
that  those  intentions  are  to  govern  without  producing  the 
same  result.  In  Dodaon  v.  Grew  the  limitation  was  to  the 
male  issue ;  and,  in  the  case  to  be  decided,  the  intention 
was  to  provide  for  both  male  and  female  issue ;  and  in 
that  the  cases  differ.  The  words  ^^  lawfully  begotten"  in 
Dodson  v.  GretVy  restricted  the  limitation  to  be  legitimate 
issue ;  but  the  law  would  have  interposed  that  restriction ; 
so  that  those  words  were  redundant.  Lentimate  issue  in 
England  vrzs  the  only  inheritable  issue. — ^Here  illegitimate 
issue  may  be  capable  of  inheritance  by  adoption.  But 
these  are  things  that  influence  nothing  but  the  course  of 
die  inheritance  without  affecting  the  exietence  of  the  in- 
heritance. The  case  of  Cooi  v.  Cooper  was  to  £•  C.  for  the 
term  of  his  natural  life  onlt/^  and,  after  his  decease,  ^to  his 
issue  as  tenants  in  common.  In  this  case,  R.  H.-  could 
never  have  taken  an  estate  tail,  as  he  did,  if  terms  exclu- 
ding the  female  issue,  restricting  the  issue  to  such  as 
were  of  his  body,  <»r  to  those  lawfully  begotten,  were 
necessaiy. 

It  is  to  be  remarked,  that  the  counsel  for  the  defendants 
have  not  attempted,  otherwise  than  in  an  oblique  way,  to 
answer  my  argument  drawn  from  a  comparison  of  the  case 
now  to  be  decided  with  the  case  of  Dodson  v.  Grew. 

It  is  still  more  remarkable  that  my  argument  upon  the 
implicative  branches  of  the  devise,  and  upon  the  incompa- 
tibility of  the  particular  with  the  general  intent,  on  which 
I  most  relied,  has  been  passed  without  any  direct  attack.  I 
mfer  that  the  cases  there  cited,  and  the  reasoning  there 
taken  from  the  books  are  admitted  to  apply,  and  cannot  be 
resisted.  If  "  child  or  children"  will  not  carry  the  inhe- 
ritance, we  have  the  word  ^^  issue ;"  and  the  competency 
of  that  to  cany  an  inheritance  is  admitted  by  Mr.  Love 
himself. 
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jvirs,  18or.      Mr*  LiA9€  seems  to  admit,  if  his  construction  of  tlie  wifl 

s^^>ni^    should  prevail,  that  it  was  incompetent  to  provide  for  att 

Snutb  and    the  descendants  of  the  devisee  WilHam.'^lndcedy  he  oon- 

wifo        tends,  "  if  Wm.  Carr  the  devisee  had  died,  leaving  grands 

Chftpman    "  children,  but  no  livmg  child,  that  those  grandb^ildrett 

mdothen.   ^  could  not  have  taken  the  estate*"    This  is  certainly  tme^ 

!■   ■    if  ^Tf/Zfom  did  not  take  an  inheritance;  and  therefore  aU  die 

cases  (including  Roy  v.  GamettyexpteBsly  dedare  that  the 

first  devisee  smill  have  the  inheritance  as  the  only  means 

of  casting  it  on  the  grandchildren  and  remote  issue. 

It  is  said  by  Mr.  Love^  it  might  be  safely  admitted  that 
William  Carr  took  a  fee  conditional  at  the  commoD  hew  ; 
for,  said  he,  the  condition  did  not  happen,  andtiievefora 
Wm.  Carr  never  had  a  fee  tail  or  absolute  fee-sim^e*  Mr* 
Love  wholly  forgot  that  the  act  of  1776,  amended  by  tiie  act 
ef  1785  (see  Sev.  Code^  voL  1.  page  158.  sect.  9.)  bid  ex- 
pressly  discharged  these  estates  of  the  conditioosy  and  de^ 
clared  them  absolute  fee-simple  estates. 

It  is  next  contended,  that  although  the  estate  mig^  ia 
England^  be  construed  an  estate  tail  to  effectuate  the  gene* 
lal  intent,  vet  to  construe  it  here  an  estate  tail  would  not 
eff^rtuate  the  general  intent ;  because  the  act  of  Assembly 
immediately  turns  it  into  a  fee-simple,  which  does  not 
answer  the  general  intent. 

It  may  be  true  that  die  operation  of  the  act  does  dtwart 
^,  282  the  general  intent  in  some  degree,  but  not  altogether ;  *fat 
the  general  intent  is  better  folfilled  by  leaving  the  estate  to 
descend  to  the  issue,  in  case  the  devisee  does  not  alien,  dual 
by  robbing  the  issue  of  it,  at  all  events,  as  wiU  be  the  case 
if  the  first  devisee  take  only  an  estate  for  life.  The  issiie 
might  be  barred  in  England  too  by  alienation  through 
"  fine  and  recovery.'* 

But  this  question  so  laboured  by  Mr.  Love  has  been  clo- 
sed forever  by  as  well  the  Legislature  as  the  Court  of  Ap* 
peals. 

First,  the  Legislature  hath  declared  ^^  that  eveir  estate  ia 

^  lamb  which  mith  been  limited,  or  hereafter  shall  be  limit- 

*^  ed,  so  that,  as  the  law  aforetime  Tua#,  sudi  estate  would 

^  have  been  an  esute  tail,  shall  ako  be  deemed  to  harve 

^'  been,  and  to  continue  an  estate  in  fee-simple.*'     Act  of 

MRn.Cils,  1776,amendedbytheactof  1785,(a)  sothat,  it,  09  the  law 

0  ^  ^  5ft^*    rf^^^^^^^  ^^j  ^hi^  would  have  been  an  estate  tail^  the  law  ii 

*'  *  1*'  express  that  it  shall  now  be  afee^simple. 

Mr.  Wickham  has  urged  the  same  matter  that  Mr.  Lavt 
{¥)  Hill  r,  has,  in  two  cases  before  the  Courtof  Appeals,(4)  wkh  great 
cvSTsib  and  ^  ^^^  ability,  and  in  both  instances  he  was  expressly  and 
Tatev.T^u  Unanimously  overruled  j  the  Court  in  each  case  declaring 
3  Call,  354.  ' 
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^uK  tkie  abe  of  Assembly  was  conclasive.  Indeed,  the 
law  upon  the  sul:jecthad  been  settled  in  the  general  reason- 
ing of  the  Court  in  the  case  of  Carter  v.  Tyler.  ' 

In  resuming  the  discussion  of  the  case  oiRoy  v.  Gamctt^ 
Bin  Love  sajs,  all  the  children  that  James  might  have 
were  not  provided  for,  without  giving  an  estate  tail ;  and 
in  the  case  to  be  decided  the  children  are  all  provided  for. 
INow,  a  provision  for  all  the  children  is  creative  of  an  ex* 
pvess  estate  tail ;  and,  mstead  of  weakening,  strengthens 
the  implication. 

Again,  Mr.  Love  says,  the  children  of  William  would 
have  been  tenants  in  common  under  the  limitation  to  the 
child  or  children.  In  Cook  v.  Cooper  before  cited,  the  li- 
mitation was  to  the  issue  of  the  tenant  for  life  ^^  as  tenants 
*^  in  common ;"  and  yet  the  estate  was  adjudged  to  be  a 
fee* 

Mr.  Love  seems  to  admit  that  the  issue  of  William  Carr 
the  devisee  could  not  take  by  way  of  executory  devise  ; 
and  the  case  of  Carter  v.  Tyler,  in  1  Callus  Reports,  (with- 
out going  further,)  proves  his  correctness.  Now,  if  they 
ceuld  not  take  byway  of  executory  devise,  they  could  not 
as  contingent  remainder*men,  they  not  being  in  esse* 

Williams,  on  the  same  side.    It  has  been  correctly  stated, 
by  counsel,  that  the  single  question  is,  whether  William ' 
Girr  the  younger  took  an  estate  for  life  or  a  fee.     If  a  fee, 
*then  the  decree  of  the  Chancellor  dismissing  the  bin  must 
be  reversed. 

In  viewing  this  case,  I  will  first  consider  it,  as  if  it  were 
BOW  to  be  decided  in  Westminstelr'HaU ;  and  secondly^  I 
win  inquire  whether  the  acts  of  Assembly  of  Virginia  have 
made  any  diiference  in  the  rules  of  construction. 

The  rules  which  have  been  adopted,  in  construing  wills 
in  Westminster' HaO,  are  : 

1st.  That  the  intention  of  the  testator  shaU  prevail,  if  it 
be  not  contrary  to  the  rules  of  law. 

9d.  That  where  ^re  is  a  general  and  particular  inten- 
tion manifested  in  a  wiH,  and  they  cannot  be  reconciled,  the 
particular  intention  must  yield  to  the  general. 

3d.  That  the  intention  must  be  gathered  from  the  wiU 
itself. 

4tfa.  That  no  subsequent  event  can  vary  the  construction 
of  the  wiU  ;  but  it  must  be  the  same  in  every  event. 

5th.  That  no  exposition  shaU  be  given  which  wiU  tend 
to  a  perpetuity. 

Anetrier  rule  was,  indeed,  added  by  Mr.  Wickham,  **  that 
^  wills  shall  be  construed  according  <o  the  existing  knrs  of 
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nrwB>l80r.  "  the  country,  in  which  thcjr  arc  made.'*  This  I  ahall  wJP-^ 
tice,  when  I  come  to  consider  the  operation  of  our  acts  of 
Assembly. 

Having  premised  thus  much,  I  come  to  consider  what 
estate  William  Carr  the  younger  took  under  the  will ;  whe- 
ther an  estate  for  life  or  in  fee :  if  the  former,  the  Chancel- 
lor's decree  is  right ;  if  the  latter,  it  b  erroneous,  and  the 
compbinant  is  entitled  to  dower.  In  doing  this  it  will  be 
important  to  examine  the  different  clauses  cut  the  will  which 
relate  to  the  devise  in  question.  ^ 

The  testator  first  devises  to  his- son  William  Carr  thecs* 
tate  which  is  the  subject  of  the  present  controversy,  during 
the  natural  life  of  the  devisee,  and  after  his  decease  to  hi» 
child  or  children ;  ifnone^  remainder  to  his  other  son  John 
Carr^  &c.  He  then  declares  his  intention  to  be,  that  sul  hi» 
children  should  have  an  equal  share  of  his  estate  ;  and^ 
finally,  he  provides,  that,  should  all  his  dear  children  (Re 
without  issue  of  their  bodies^  his  decor  xvife  living"^  oac  half 
the  life  estate  should  go  to  his  dear  wire,  remainder  over^ 
&c.  So  that  the  testator  has  manifested  his  dear  intention 
to  make  all  his  children  equal,  and  that  the  estate  should 
not  go  out  of  his  family  until  there  should  be  an  indefinito 
failure  of  issue  in  all  his  children. 

If  this  case  had  occiu*red  in  England,  the  words  child  or 
children  would,  upon  the  face  of  the  whole  will,  be  expound- 
ed *to  be  synonymous  with  the  word  issue.  On  this  point 
I  dhall  refer  to  one  of  the  authorities  cited  by  Mr.  Wiciham  / 
3  Term  Rep.  484.  The  page  to  which  I  wish  to  call  the 
attention  of  the  court,  is  493.  in  which  Judge  Buller  says, 
that  children  and  issue  have  the  same  meaning.  The  same 
doctrine  will  be  found  in  2  Fonblanque^  c.  3.  sect.  3.  and  % 
JLord  Raym.  1437.  This  is  done  to  effectuate  the  plain  and 
manifest  intention  of  the  testator. 

If  the  words  children  and  issue  mean  the  same  thing,  and 
which  is  proved  by  the  authorities  above  referred  to,  it  re- 
mains to  consider  whether  a  devise  to  a  man  for  life,  remain- 
der to  his  children,  be  not  an  estate  taiL  If  so,  it  follows 
as  a  necessary  consequence  that  William  Carr  took  an  estate 
of  inheritance.  The  will  should  be  read,  as  to  William  Carr 
ftfv  life  ;  remainder  to  his  children ;  and,  if  he  die  without 
issue,  remainder  over.  Such  a  devise  in  England  would  be 
deemed  a  strong  estate  tail. 

SheUey^s  case,  in  the  1  Co.  ^.  is  a  much  stronger  case 
if>  favour  of  a  life  estate,  yet  it  was  determined  not  to  be  a 
life  estate  in  Edward  Shelley  /  even  though  it  was  Umited 
to  him  for  life  ;  remainder  to  his  heirs  male  of  Ids  bodj, 
and  t9  th(s  lieirs  male  of  snch  heirs«^ 
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The  case  of  Goodright  v.  PuUen(a)  is  also  a  stronger  jvtA,  iser. 
case.  The  Judges,  in  giving  their  opinion,  were  unani- 
moQs  thai  the  devisee  took  an  estate  taiL  It  was  moreover 
said,  that  i^^ti^was  sometimes  a  word  of  limitation,  some* 
times  of  purchase ;  according  to  the  penning  of  the  wilL 
If  my  position  first  laid  down,  that  issue  and  children  are 
the  same,  be  correct,  then  it  follows,  that  WtUktmCarr  the 
younger  took  a  fee  tail.  (fl)  2  Ld. 

The  case  of  Coulson  v.  Coulsor^(b)  Robinsoh  v.  Robin-  f^^^st^^' 
sonj(c)  Cook  V.  Cooper^(d)  JRoyv*  Garne(t^(^e)  2nd  Dodsonv^  H25. 
Grewy{f)  are  all  stronger  than  the  case  at  bar.     In  every  (c)  %  Burr. 
one  of  those  cases  the  testator  meant  to  pronride  for  the  re*  ?J:  -  •- 
iDotest  issue.     In  the  case  at  bar,  Wiliiam  Carr  the  elder  in*  ^      °*** 
tended  that  his  children  should  be  equal,  aftd  manifestly  (e)  3  mrath. 
intended  that  William  Carr*9  family^  as  lodg  as  he  had  a  9- 
child  or  issue,  and  they  had  children  or  issue,  should  b«  1^  ^  ^^' 
provided  for^  in  exclusion  of  every  other  person. 

The  Court  is  first  to  consider  what  estate  WUAam^wSA 
have  taken  before  the  act  of  Assemblyrf  If  be  would  havis 
taken  a  fee  tail,  then  by  the  operation  of  the  act  it  is  con-^ 
verted  into  a  fiee-simple«  It  i»  unimportant  with  us  hi 
which  light  it  is  considered.  According  to  Mr.  Wickhanr^s 
argument  the  estate  for  life  to  WiUkam  nterged  in  the  fee 
umil  a  child  shook!  be  bom ;  thef 0  being  no  intervening 
^trust  estate  to  prevent  it.  Let  it  be  admitted,  tbeii^  that  1^  jtS^ 
WiUutm  took  «n  estate  tail,  to  be  divested  only  by  the  birth 
of  a  child.  In  this  case  the  testator  evidenlly  meant  to  pro'^ 
vide  for  the  issue  of  fViltiafn,  m  long  as  any  descendant  of 
his  should  be  alive.  We  ou^ttbevefore  to  adopt  that  con-» 
^truction  which  will  best  effeetuate  tluit  obj«ct« 

But  ist  us  suppose,  for  the  stike  of  the  airgument,  that 
WUliam.  took  only  an  estate  for  Kfo.  What  would  be  the 
result  ?  If  he  had  had  a  child  or  children,  they  would  have 
talten  only  an  estate  for  life,  (if  the  case  had  occurred  iik 
England^  because  there  are  n^  words  of  inheritance.  This 
would  friastrate  the  general  intention  of  the  testator  i  be- 
cause he  declares  that,  should  all  his  children  die  WFdioirt 
issue,  the  estate  should  pa^  to  others  speciimy  nan^d  : 
tiwreby  manifesting  a  plain  intention  topi^avide  for  the  ease 
of  an  indefinite  failure  of  issue  y^  which  has  always  been  heht 
to  pass  a  foe  taiL 

It  is  said  bv  Mr.  Wickkant  that  ^^  children''  is  a  word  of 
pmrchase  in  this  case,  because  the  testator  intended  they 
should  all  take  together.  The  testator  use»both  the  worc^ 
'*  itMik^  and  **  child  :^  and  his  intention  was,  that  the  es- 
tate should  go  to  the  child  or  children,  or  to  the.  issue  and 
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the  heirs  of  that  issue.     Yet  that  would  make  it  in  estate 
tail. 

The  case  relied  upon  from  3  Term  Rep*  to  shew  that 
child  is  a  word  of  purchase,  has  no  application.  In  that 
case  the  testator  evidendy  shewed  his  intention  to  be, 
that  the  children  should  take  as  purchasers.  There  the 
estate  was  to  go,  in  remainder,  to  the  children  of  a  wo-r 
man  by  a  particular  husband,  as  tenants  in  common  ;  and 
words  of  inheritance  were  superadded,  which  is  not  the 
case  here. 

If  this  case  had  been  before  a  Court  in  England^  and  Mr. 
Wickham  be  right,  the  children  of  William  Carr  would  ooly 
take  an  estate  for  life  ;  but,  if  I  am  right,  they  would  suc- 
ceed to  an  estate  tail* 

But  it  is  said,  that  in  England^  this  would  be  an  estate 
tail  in  William^  to  be  divested  on  the  birth  of  a  child.  If  so, 
he  had  an  estate  for  life  ;  remainder  to  his  children  for  life  ; 
remainder  to  himself  in  fee  tail ;  or,  in  this  country',  in  fee. 
Admitted :  for,  according  to  M !:•  WickhanCs  argument,  the 
life  estate  merged  in  the  fee,  until  a  child  should  be  bom. 
As  that  event  never  happened,  he  died  seised  in  fee,  and 
consequendy  the  appellant  is  entided  to  recover. 

In  England  ^\%  will  would  be  so  expounded,  that  none 
of  the  family  of  William  Carr  should  be  disinherited.  Yet, 
♦according  to  Mr.  Wickham^  if  WiUiam  Carr  the  younger 
had  had  a  child,  and  that  child  had  had  issue,  and  died  in 
the  life-time  of  William^  that  issue  could  not  take ;  because 
the  description  must  be  completely  answered  to  enable  the 
devisee  to  take  as  a  purchaser. 

If  then  in  England^  William  Carr  the  younger,  would 
have  taken  an  estate  tail,  let  us  examine  whether  the  acts 
of  Assembly  have  made  any  change  in  the  rules  for  expound- 
ing wills.  The  first  act  to  whidi  I  shall  call  the  attention 
pf  the  Court  is  the  act  of  1785.(a)  This  act  declares  that 
every  estate  limited,  so  that,  as  the  law  aforetime  rvas^  it 
would  have  been  a  fee  tail,  shall  be  deemed  a  fee-simple. 
What  would  this  estate  have  been  aforetime  ;  that  is,  prior 
to  the  acts  of  1776  and  1785  ?  If  I  am  right,  it  would  nave 
beeji  an  estate  tail  in  William  ;  which  by  this  act  is  conn 
yerted  into  a  fee-simple.  This  mod?  of  construction  the 
Court  is  understood  to  have  adopted  in  Tate  v.  Tally ^{Ji} 
and  to  have  decided  upon  the  act  of  1785,  as  if  that  of 
1776  had  never*  been  made*  In  that  case  Mr.  Wickham 
contended  that  a  new  rule  should  be  adopted  ;but  the  Court 
thought  otherwise,  and  considered  the  act  of  1785  as  s| 
'correct  exposition  of  the  act  of  1776, 
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But  take  the  case  upon  the  act  which  declares  that  words  junb,  180r. 
of  inheritance  need  not  be  superadded.(i/)     Still  Wm.  Carr    \^^>^^^^^ 
took  a  fee*     A  devise  to  A,  for  life^  remainder  to  his  heirs,    Smith  and 
would,  in  England^  be  a  fee  in  -4,'/  upon  the  universal  rule        ^^^^ 
that  where  a  freehold  is  given  to  the  ancestor,  remainder  to     chapman 
his  heirs,  in  the  same  instrument,  the  ancestor  takes  a  fee.(l)    and  otliera# 

Here  the  testator  gives  the  estate  to  William  Carr  for  life,  — 

remainder  to  his  children.     The  law  of  descents  declares  («)  See-ff««* 
that  the  children 'by  that  name  shall  be  his  heirs  :  for,   in  ^^'^^  ^ 
this  country,  "  children"  is  a  more  apt  word  to  create  an  159/     ' 
estate  in  fee-simple  than  **  heirs"  or  "  issue  ;"  the  law  of 
descents  using  the  term  children  throughout.     A  devise,  in 
Eiiglatid^  to  A.  for  life  ;  remainder  to  hx^heirs;  would  give 
a  fee  ;  the  word  heirs  being  an  apt  word  of  limitation  ;  and, 
according  to  the  rule  of  law,  the  two  estates  would  be  mer^ 
ged.    In  this  case  the  devise  is  to  William  for  life,  remainder 
to  his  children.  If  the  word  children^  in  this  country,  is  as 
apt  as  the  word  heirs  in  England^  then  the  Court  will  give 
them  the  same  construction. 

The  rule  that  title  by  descent  is  the  more  worthy,  equally 
applies  in  this  country.     Thus,   if  a  person  devise  ''^to  his         ^287 
children  generally,  they  would  take  by  descent,  because  we 
cannot  change  the  law.     The  case  in  SalkeldJib)  cited  by  {b)  See  1 
Mr.  Wickham^  to  shew  that  parceners  in  a  devise  take  by  Salk,  242. 
purchase  and  not  by  descent,  will  not  bear  him  out.  In  that 
case  there  were  two  parceners,  and  a  devise  of  the  whole 
estate  to  one  ;  it  was  adjudged  that  he  took  by  purchase. 
He  could  not  take  as  heir :  1st.  Because  the  two  make  an 
heir,  and  not  one ;  2dly.  If  a  moiety  had  descended  to 
the  parcener  who  was  the  devisee,  the  other  parcener  would 
have  been  entided.     This  case  shews  that  if  the  devise  had 
been  to  the  parceners,  in  the  same  plight  as  they  would  have 
taken  by  descent,  they  shall  take  in  that  way. 

But  it  is  contended,  that  the  Court  must  change  the  rules 
of  constructions  in  wills  because  of  the  act  of  Assembly 
docking  entails.  This  is  answered  more  ably  by  th*e  opi- 
Dions  of  the  Judges  in  Tate  v.  Tally ^(c)  than  by  any  argu-  (c)  3  Call, 
ment  which  I  could  urge.  There  they  affirm  the  doctrine  354. 
that  the  rules  of  construction  are  to  be  the  same  as  before 
the  act.  Mr.  Wickham^  sensible  of  this,  stated  another 
position :  he  admitted  that  William  took  an  estate  tail,  sub- 
ject to  be  divested  by  the  birth  of  a  child.  What  does  this 
prove,  but  that  he  took  a  fee-simple,  under  the  operation 
of  the  acts  of  1776  and  1785  I     And,  no  child  havmg  been 


(1)  See  1  D^'*  Catu  in  £rror,  299.  BUhpp  v.  StlM. 
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born,  he  died  seised  of  a  fee,  and  hit  widow  was  dowible 
of  the  estate. 

It  is  said  by  Mr.  Wkkliam  that  tlie  Court  will  reject  all 
artificial  rules  of  construction,  and  look  only  to  the  inteiw 
tion  of  the  testator ;  and  that  the  will  should  be  so  expound** 
ed  as  to  effectuate  that  intention  ;  not  to  defeat  it«  This 
is  bringing  the  argument  in  a  different  shape  to  the  for* 
mer  position,  that  the  Court  will  adopt  a  new  rule  of  con* 
struction*  In  the  cases  of  Tate  v.  7a%,  and  Hill  v*  Bur-* 
rowy  the  same  e^ort  was  made  ;  but  the  decision  of  the 
Court,  it  was  presumed,  had  forever  put  the  question  to 
rest. 

Having  endeavoured  to  shew,  upon  English  authorities, 
that  William  Carr  would  have  taken  a  fee  tail ;  and  that  our 
acts  of  Assembly  do  not  change  the  rule,  I  will  beg  leave 
to  inquire  what  was  the  intention  of  the  testator  upon  the 
£u:e  of  the  will  itself.  The  object  of  the  testator  was  not 
noerely  to  provide  an  estate  for  William  during  his  life,  but 
for  his  most  remote  issue.  This  could  not  be  effected,  un- 
less my  rule  of  construction  should  be  adopted :  for,  to  take 
as  a  purchaser,  the  person  must  answer  the  descripticm  in 
all  its  parts ;  grandchildren  not  answering  *the  description 
in  the  will,  the  estate  would  have  gone  out  of  the  family. 

If  then  I  have  shewn  that,  in  England^  children  would 
have  been  considered  a  word  of  limitation,  in  order  to  ef- 
fectuate the  general  intent ;  in  this  country,  the  rule  should 
be  the  same,  according  to  my  view  of  the  acts  of  Assem- 
bly* 1st*  Because,  prior  to  1776,  this  would  have  been  ad- 
judged a  fee  tail  in  William.  2dly.  Because,  by  expounding 
the  will  so  as  to  make  the  children  take  as  purchasers,  the 
grandchildren  would  have  been  excluded,  if  any.  3dly.  The 
testator,  if  he  had  been  asked,  would  certainly  have  decla- 
red that  such  was  not  his  intention* 

The  cases  of  Brewer  v.  Opie^{a)  and  Selden  v.  King^(b) 
do  not  apply.  In  the  former,  there  was  no  estate  whatever 
vested  in  the  ancestor,  and  the  word  children  was,  accord- 
ing to  a  well  known  rule  of  law,  considered  a  word  of  pur» 
cluise*  The  difference  between  a  devise  to  a  stranger,  and 
to  the  ancestor  with  remainder  over  has  been  long  setded. 
In  Sekkn  v.  King,  there  was  a  clear  intention  in  the  testa- 
tor to  give  an  estate  to  his  wife  for  life  ;  remainder  in  tail 
to  the  child  ;  whether  a  son  or  a  daughter^  The  child  could 
not  take  by  descent,  but  must  take  by  purchase.  The  rule 
is  well  setUed  that,  where  the  estate  is  given  to  a  different 
person  from  the  one  who  would  be  the  heir,  the  devisee 
takes  by  purchase. 
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By  •d(q)t]iig  my  rulet>f  oomBtruiog  the  wiU,  the  testator's  juke,  1807. 
genartl  intention  would  be  effectuated  by  providing  for  the 
remotest  issue  of  his  son,  and  every  part  of  the  will  would 
stand  together.  I  should  read  the  will  thus  :  I  give  to  niy 
son  WilSam  Carr  (certain  lands)  for  and  during  the  term  of 
his  aaturallife ;  and,  after  his  death,  remainder  to  his  issue  : 
but,  if  he  die  without  issue,  then  to  yohn  Carr  and  Betsey 
Tebbs^  &CC  But  if  all  my  dear  chilcfren  die  without  issue, 
Temainder  over.  My  will  and  intention  is,  that  all  my  dear 
children  shall  have  an  equal  share  of  my  estate.  To  read 
the  will  thus,  would  effectuate  the  manifest  object  of  the 
tesutor :  and  this  is  the  only  mode  by  which  all  parts  cau 
be  reconciled. 

But,  if  I  am  mistaken,  and  the  exposition  of  Mr.  Wick- 
ham  be  adopted,  that  William  took  an  estate  in  fee  tail  sub- 
ject to  be  divested  upon  his  having  a  child,  as  that  event 
never  happened,  he  necessarily  died  seised  of  such  an  es- 
tate, whereof  his  wife  could  be  endowed  ;  and  therefore  die 
decree  of  the  Chancellor  must  be  reversed. 


Cuna  advisart  vult. 

*Saturdaif^  June  2a 
nions. 


The  Judges  delivered  their  opi-        ^ 
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Judge  TucKKR.  The  question  which  the  Court  is  now 
called  upon  to  decide,  is  upon  the  construction  of  the  will 
of  Wm.  Carr  the  elder ;  wherein  the  testator,  by  express 
words,  devises  an  estate  for  life  to  each  of  his  three  chil- 
dren, with  remainder  to  the  children  of  each,  and  in  case 
of  the  death  of  either  without  children,  remainders  over  to 
the  survivor  or  survivors  of  his  own  children.-— The  par- 
ticular clauses  relative  to  his  son  Wm»  Carr^  jun.  are  thus 
stated: 

He  gives  to  WitHam  Carr  sundry  tracts  of  land,  and 
among  others,  one  recovered  of  T.  Mqsovls  executors ; 
and,  after  the  death  of  the  testator's  widow,  Aga^  and  her 
children,  during  the  natural  life  of  the  devisee  :  and,  after 
Aii  decease,  to  his  child  or  children  ;  if  none,  to  his  son 
yWm  Carr,  and  his  daughter  Betsey  Tebbs  for  lift ;  and 
then  to  be  equally  divided  between  their  children.  And 
fay  a  codicil  be  declares,  that  should  all  his  dear  children 
^  without  issue  of  their  bodies,  his  wife  still  living,  one 
half  of  the  lift  estate  to  go  to  his  wife  during  her  natural 
life,  with  remainder  over,  &c. 

The  cause  has  been  ably  and  elaborately  argued  by  the 
counsel  on  both  sides.     On  the  part  of  the  plaintiff,  it  is 
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317VE,  18or.  contended  that  WiUiam  Carr^  jun.  took  an  estate  of  oiberit'- 
v-^^'v'^^*^  ance,  of  which  his  widow,  one  of  the  plaintiffs,  might  be 
Smith  and  endowed,  by  virtue  of  the  above  devise  ;  according  to  the 
wife  rule  in  SheUey^s  case,  that  whensoever  the  ancestor,  by  any 
ChM>man  8^^^  ^^  conveyance,  takes  an  estate  for  life,  (though  limited 
and  others,  by  any  restrictive  words  whatsoever,)  and,  after,  in  the 
^ same  gift  or  conveyance,  a  limitation  is  made  to  his  heirs^ 

(a)  1  Co.  99.  ^^  t^^j  o>*  11^  t^^^  ^^  heirs  shall  not  be  purchasers  ;(a)  and 

it  makes  no  difference  where  the  law  creates  the  estate  for 
life,  or  the  part)' ;  or  where  there  is  an  intervening  estate  ; 

(b)  2  Fottb.     especially,  if  not  of  freehold  ;{b)  and  this  rule  we  are  told 
o/ir  Ch  ^^8  ^^ver  been  shaken.(t) 

cL.  215,  To  establish  the  application  of  this  rule  to  the  present 

216.  yonet  ▼.  case,  the  counsel  for  the  plaintiff  have  adduced  a  number 
Morgan,  q{  cases  where  the  limitation  over  has  been  made  to  ismie 
of  the  first  taker ;  in  which  he  has  been  adjudged  to  take 
an  estate  tail,  according  to  the  rule  in  SheUey*8  case ;  and 
then,  reasoning  by  analogy,  they  contend  that,  as  the  words 
"  issue*'*  and  **  children*^  both  mean  the  same  thing,  in  a 
^  290  ^^^^^ol  sense,  they  are  to  be  taken  as  meaning  the  *same 
thing  also  in  a  technical  sense  ;  and  hence  infer,  ttutt  when* 
ever  an  ancestor  takes  an  estate  of  freehold,  and,  in  the 
same  will,  there  is  a  limitation  over  to  his  chiidren^  the 
children  shall  not  take  as  purchasers*  In  other  words,  the 
estate  so  limited  shall  be  construed  to  vest  an  inheritance 
in  the  first  devisee,  whatever  words  the  testator  may  have 
used  to  shew  he  meant  to  give  an  estate  for  Hfi  only.  That 
the  words  "  heirs^^  "  i**ue"  and  "  childrerU'*  are  not  sy- 
nonymous, must  be  known  to  every  man  the  least  conver- 
sant with  legal  distinction.  By  the  common  law  a  convey- 
ance to  a  man  and  his  heirs^  g^ves  him  an  estate  in  fee- 
simple,  the  highest  estate  in  lands  that  a  subject  could 
have  :  one  to  him  and  his  issue  would  only  create  an  estate 
for  life  ;  to  him  and  his  children^  if  he  had  any  at  the  time, 
would  have  created  a  joint-tenancy  with  them  for  life 
(rf)  2  Bl.  ou\y.(d)  Again,  the  word  **  Adr*"  is  a  mere  term  of  art 
6^^  ir^  ^^  designate  the  persons  to  whom  an  estate  inlands  should^ 
either  immediately,  or  remotely,  descend ;  and,  as  it  re- 
spects real  estate,  must,  when  not  explained  by  other  words, 
or  by  the  contexti  always  be  understood  in  a  technical  sense 
and  no  other.  The  word  issue  in  a  will  is  either  a  word  of 
purchase  or  of  limitation,  as  will  best  effectuate  the  inten- 
tion of  the  testator  ;  it  is  sometimes  singular,  sometimes 
plural,  sometimes  a  word  of  limitation,  sometimes  of  pur- 
chase ;  but  must  always  be  construed  according,  to  the  in- 
tention of  the  will  or  deed  wherein  it  is  used  ,*  and  it  is 
said  to  be  a  rule,  that,  where  an  ancestor  takes  an  estate  of 
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freehcdd,  if  die  word  ^  iastu^  in  a  will  comes  after,  it  is  a  jws,  1807. 
urord  of  limitation  ;(a)  and  then  it  always  means  heirs  of  Vi^^v^^^ 
the  body  ;  that  is,  the  first,  second,  third,  fourth,  or  tenth    Smith  and 
Sim  in  succesiion^  one  after  another,  or  the  first,   second,        ^^^'^ 
third,  and  tenth  daughter  collectively*    The  word  children     chapman 
is  not  a  word  of  art ;  it  has  a  natural  sense,  in  which  it  is    and  othen . 
most  generally  used ;  when  applied  to  the  remote  descen-  — — 
dants  of  any  person,  it  is  altogether  a  figurative  expression ;  W  3  WiUrni^ 
thus  we  read  of  the  children  oiSeth ;  the  children  of  Ham  ; 
and  the  children  of  JsraeL     In  the  latter  instance  it  is 
used  to  designate  a  whole  nation.     But,  when  not  used  in 
this  figurative  sense,  it  means  the  immediate  offspring  of  a 
man  or  woman ;  it  has  indeed,  in  a  few  cases,  been  con- 
strued, to  mean  grandchildrenjji)  and  tven  great-grand-  {b)  1  Ves, 
cAiUlren.{  c)     But  this  construction  is  to  be  admitted  only  196. 
where  no  other  construction  can  be  made.r^)     I  have  met  ^^^^  c*"c^' 
with  no  case  where,  in  a  devise  by  way  oi  remainder,  the  (^d)  4yes. 
word  ^children  hadi  had. the  same  sense  affixed  to'  it,  as  jun.698. 
iieira  of  the  body  ;  that  is  designating  them  as  takers  of  an        ^ ,  291 
estate  of  inheritance  in  succession*     Here  the  analogy  be- 
tween the  words  ^^  issue*^  and  ^^  children^^  seems  to  fail* 
The  former,  according  to  Gould^  Justice,(^)  is  used  in  the  {e)  3  Wilton, 
statute  de  donis  promiscuously  with  the  word  heirs  f  a  324. 
strong  reason  for  the  technical  sense  which  it  has  obtained  ; 
It  comprehends,  according  to  the  same  Judge,  the  whole 
generation,  as  well  as  the  word  heirs  ;  and,  in  his  judgment, 
it  is  more  properly,  in  its  natural  signification,  a  word  of 
limitation^   than  of  purchase.      The  same  has  certainly 
never  been  said  of  the  word  children.     On  the  contrary, 
where  a  devise  was  to  John  White^  for  life,  (he  then  having 
BO  children,)  and  from  and  after  his  decease,  or  other  de- 
termination of  his  estate,  to  the  male  children  of  the  said 
yohn  successively,  one  after  another,  as  they  are  in  priority 
of  age,  and  to  their  heirs,  and,  in  default  of  such  male 
children,  to  the  female  children  of  the  said  yohn,  and  their 
heirs  ;  and,  in  case  the  said  jfohn  should  die  without  issue, 
remainder  over   to  the  testator's  grandson  in    fee-sim- 
ple ;  the  Court  of  Common  Pleas  decided,  after  five  seve- 
ral arguments,  that  jfohn  White  took  only  an  estate  for  life, 
and  not  an  estate  taiL(/)     Much  has  been  said  as  to  the  (/)  Ginger 
rules  of  construction  in  the  case  of  wills  ;     There  is  one  ^jJfM^'p 
general  rule,  equally  for  Courts  of  Equity  and  for  Courts  q]*^'^^ 
of  Law,  applicable  to  all  wills  ;  which  the  Courts  are  bound 
to  apply,  however  they  may  condemn  the  object.     The 
intention  is  to  be  collected  from  the  whole  will  taken  toge- 
ther.    Every  word  is  to  have  its  effect.     Every  word  is  to 
be  taken  according  to  its  noltira/ and  common  import ;  and, 
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y        Supremt  Cmvrt  of  JpptMU. 
« 
if  words  of  art  are  uted,  tbey  are  to  becomtiacd  j 
to  the  technical  sense,  unless  upon  the  vhole.  will  It  is 
plain  that  the  testator  did  not  so  intend  ^d)  and  by  the  lace 
PrcMdentof  this  Courts  in  the  case  of  JCtnnan  ▼»  M^Rokerty 
H  was  said,  ^^  if  the  testator  use  legal  pbrascsy  his  intrarion 
**  should  be  construed  by  kgal  rules ;  if  he  use  diose  that 
*^  are  common,  his  intentton  according  to  the  cocBtmon  tan 
'^  derstanddag  of  the  words  shdll  be  the  TxAe:\Sy    The 
same  enlightened  Judge  hath  told  us^  *^  that  the  intentigo 
^^  of  the  testator  is  to  give  the  rule,  of  coBstrnrtisn,  is  d*- 
*^  clared  by  23\  Judges  both  ancient  and  modem ;  and  Lord 
^  Hoh  and  some  others  more  naodem,  emphalscidly  cdl 
^^  that  intention  the  polar  star  which  isi  to  gfuide  onr  ck^ 
^^  cisions."(c)     Adopting  the  testator's  imeation  in  the 
present  case,  ^as  the  cardinal  point  by  which  we  ate  fa  be 
guided,  can  we  fail  to  discover  diat  lua  priniaty  aad  gene- 
ral intention,  which  penrades  Us  whole  wili,  and  is  co»* 
firmed*by  the  context  in  every  part  of  k,  was  to  give  to 
each  of  his  children  a  Hfe  estate  anif^  m  the  property  !«« 
spcctively  bequeathed,  or  devised  to  them  f  wid^contiogcae 
cross  remainders  to  each  other ;  in  the  event  lluit  cither  of 
them  should  die  without  children*     There  is  not  in  die 
whole  will  a  single  technical  word  tint  i  can  discover ;  of 
course,  the  coastructioft  is  to  be  made  accosdiag  to  4w 
commoR  understanding  of  the  words  be  has  usel«.    The 
word  ^  children^'  is  therefore  to  be  constracd  in  ksnatard 
sense,  and  not  strained  to  mean  Aeirs,  as  the  counsel  for 
the  appellants  would  have  it  ;<  whkb  wouid  go  to  dsfct 
the  obvious  intention  of  the  testator^  by  giving  a»  estate 
in  fee-simpke  to  each  of  Ins  chttdren,  instead  edfaa  estate 
/or  lifej  according  to  the  express  words  of  his  will  eighi 
times  repeated.    The  sasphibioas  word  ieme  iackeed  oesm 
once  in  the  codicil ;  but,  in  such  a  manner  as  to  shew  that 
die  testator  did  not  asean  to  use  it  as  a.  word  of  Iknitadoa^ 
and  is  wdl  explained  by  the  context  to  mean  Mldren  Ihnng' 
at  the  death  cfthe  te9$at»r*s  children  respectively.  ^  SheukI 
^^  ail  my  dear  children  die  without  i9sae  erf*  dieir  bodies^  my 
*^  dear  wife  living,  one  half  of  die  life  eetacs  to^go  to  my 
*'  dear  wife  durmg  her  kftj  die  ddier  halfta  TlmMeCka^ 
^^  manj'*  &c«    The  centiagency  thus  iatended  to  bef  prori- 
ded  against,  is  clearly  described,  and  must  happen,  if  at  lA, 
within  a  few  years  after  the  testaesr'S'dtath^  and  during 
the  life  of  his  widow ;  leaving  no  doobt  of  thai  sense  in 
which  the  word  is  used» 

I  shall  now  cite  a  few  cases  which  appear  to  me  to  sup- 
port the  opinion  I  have  gi^'cn. 
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In  WtU^s  case(a)  there  was  a   devise  to  "  Rowland  june,  1807. 
^  Wild  and  his  wife ;  and,  after  their  decease,  to  their    v^^v>^^ 
•*  children."     They  then  having  childrim,  it  was  adjudged    Smith  and 
ihey  took  an  estate  for  life  only  ;  and,  though  it  was  ad-        ^»^* 
mitted,  if  A.  devises  his  lands  to  B.  and  his  children^  or     chapmwf 
i99tge^  and  he  hath  no$  any  at  the  time  of  the  devise  ;  that    and  othen.- 
tiie  seme  is  an  estate  tail;  (for  that  the  intent  of  the  devi-     '  '         <  <' 
sor  is  nnanifest  and  certain  that  his  children  or  issue  should  (a)  ^  Co,  ir 
teke  ;  and  as  immediate  devisees  they  cannot,  because  they 
are  not  in  rerum  natura  ;  and,  by  way  of  remainder,  they 
^nnot,  for  that  wa»  not  his  intent ;)  yet  it  was  resolved, 
that,  if  a  man,  as  in  the  case  at  bar,  devise  land  to  hus- 
band and  wife,  and^  after  their  decease^  to  their  children, 
or  the  remainder  to  their  children  ;  in  that  case,  although 
♦they  have  no  child  at  the- time,  yet  every  child  which  they 
shall  have  after,  may  take  by  way  o{  remainder^  according        ♦  293t 
to  the  rule  of  law  ;  for  the  intent  appears  that  the  children 
should  not  take   immediately,   but  after  the  decease  of 
Rowland  and   his   wife.      The  most  sharpsighted  legal 
casuist  could  not  discover  any  other  difference  between 
the  ca^e  thus  put,  and  that  upon  which  we  are  to  decide^ 
except  that,  in  the  former,  the  devise  is  supposed  to  be 
made  to  a  husband  and  wife  ^  in  the  other,  to  William 
alone  ;  unless  that,  in  the  case  before  us,  the  testator  has 
superadded  the    words   during'  his  natural  life^   which, 
without  altering  the  sense,  serve  to  shew  the  intention  of 
Che  testator  in  a  stronger  light  than  in  the  case  supposed. -« 
But,  as  it  was  said  in  Peacock  v.  Spooner^(J>)  that  Wildes  W  2  Wefft^ 
case  was  not  allowed  to  be  law,  it  may  not  be  amiss  to  ^^ 
observe,  that  the  question  in  that  case  arose  upon  the  words 
**  heirs  t)f  the  body^^  and  not  upon  the  word  *' childrenJ^ 
And  that  the  resolution  in  that  case  was  afterwards  over-  '    . 

ruled  in  WeU  v.  WeM^  in  the  House  of  Lords.(c)     In  the  (c)  Ibid.  668* 
case  of  Warman  v.  Seaman  and  Pratt y{d)  Judge  Rainsford^  (d)  Finc¥€ 
arguing  upon  the  distinction  between  issue  and  children,  -*^«^«  282. 
said,  **  The  word  *  issue,'  ex  vi  termini  is  nomen  coUecti' 
^  vum,  and  takes  in  all  issues  to  the  utmost  extent  of  the 
**  family  ;  as  far  as  the  words  heirs  of  the  body  would  do  P 
ted  observed,  that  ^^  it  was  resolved  in  WikPs  case,  that  a 
^  devise  being  to  father  and  mother,  and  after  their  deaths^ 
^  to  the  children,  the  word  children  shall  be  a  nam«  of 
*^  purchase  and  not  of  limitation,  and  they  shall  have  but 
**  an  estate  lor  life  :  but  had  it  been  to  their  issues^  (as  in 
^  the  case  before  him,)  that  the  word  issues  should  have 
^  been  construed  a  word  of  limitation,  and  not  of  pur- 
^  chase  ;''  and  so  it  was  lately  resolved  in  the  Ezcheq[iiet 
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}vvx,  18or.  Chamber;  imda judgment^  given  in  the  King's.  Beneb  lib 
N^*^^'^^/ '  the  contrary^  was  reversed  upon  xht  authority  of  Wildes 
Smith  and    case.     This  passage  is  cited  and  approved  by  Grose^  Jus^ 
wife        ^jce  ;(ct)  and  in  the  same  case  of  IVarman  v.  Seaman^  the 
Chjipmaii     ^^^^  Chancellor  declared  that  he  had  conudered  the  opi- 
and  others,    i^ion  of  Judge  RcAnsford^  and  the  reasons:  thereof,  and  was 
.  satisfied  with  it:  for  the  resolution  in  Wildes  case,   on 

(a)  ^T'  R*    which  he  grounded  his  former  opinion,  would  not  hold',  if^ 
•^  •^t  instead  of  "  children^^  the  word  "  issue*^  had  been  in  that 

case,  and  that,  when  the  Judges  of  the  King's  Bench  had. 
lately  held  otherwise^  and  fallen  into  the  like  error,  their 
judgment  was,  for  that  very  cause,  reversed  in  the  Ex- 
Of)  FinekU    chequer  Chamber.(^)     This  book  has,  indeed,  been  de- 
Xep.  283.       nounqed  as  one  *of  no  authority  ;(c)  whether  for.want  of 
*  294        the  imprimatur  of  the  Lord  Chancellor  and  Judges,  for- 
M  8  Mi.      jnerly  prefixed  to  books  of  reports,  I  cannot  telL     But  the 
name  of  Sir  Heneqge  Finch^  the  author,  who  is  mentioned. 
{4)  3  Cbm.    by  Judge  Blacistone^d)  as  a  person  of  the  greatest  abilities^ 
^  and  most  uncorrupted  integrity,  endued  with  a  pervading, 

genius,  which  enabled  him  to  discover  and  pursue  the  true 
spirit  of  justice,  may  weigh  against  the  opinion  even  of 
Lord  Hardwicke  ;  especially  where  this  book  is  cited  and 
relied  on  by  other  Judges.     Be  this  as  it  may.  Lord 
Hardwicke  himself  decided  the  case  of  Ives  v.  Legge  pre- 
cisely upon  the  same  principles*.    There  the  devise  was. 
to  ilarthana  Legge^  to  hold  to  her  own  use  diu-ing  her 
natural  life  ;  and,  after  her  decease,  to  the  children  of  her 
body  begotten,  and  their  heirs  ;  and,  in  default  thereof, 
to  tVm.  Legge*     Lord  Hardwicke  decided,  that  here  was. 
a  vested  remainder  in  Wm*  Legge^  and  that  Marthana  took 
(e)  pited  3  only  an  estate  for  life*(^)     And  we  have  a  similar  decisipa 
fli  R.  48a     by  the  same  Judge  in  Godwin  v.  Godxvin^(J')  where  the 
Tn  I  r«s.    devise  was  to  ^oan^  the  wife  of  Sir  Peter  Seaman^  for  and 
^  during  her  life ;  and  afterwards  to  her  children,  to  be 

equally  divided  between  them,  share  and  share  alike  :  and, 
for  want  of  such  diildr^n,  to  the  testator's  rig^t  heirs. 
Lady  Seaman  had  two  children  then  bom,  and  one  bom- 
after ;  and  the  question  was^  what  esUte  the  after-bortt 
daughter  had  under  that  devise  I  And  Lord  Hardwicke 
said,  wherever  there  is  a  remainder  to  children  by  settle- 
ment or  will,  it  is  not  material  whether  they  are  alive  or 
not ;  for  it  will  vest  in  different  parts  and  propQrtions,  as 
they  come  in  esse  :  and  he  held  that  they  took  as  tenants 
in  common  for  life  only  y  and  cited  Wildes  case  as  being  to 
(^)  3  T'  •*•  the  same  effect.  In  the  case  of  Doe  v.  Ferryn^ig}  the  de- 
vise was  to  Dorothy  Comberback  for  life  ;  remainder  t^ 
<^u8tees  to  pr^erve  contingent  remainders  -,.  remamder  to 
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«n  and  every  the  children  of  D.  C.  begotten  ty  her  hus-  ^t;ir»,  1807. 
band,  and  their  heirs  forever,  equally  to  be  divided  be- 
tween them  ;  remainder  over :  and  it  was  held  that  D.  C. 
took  an  estate  for  life  onii/j  with  remainder  to  her  children 
in  fee-simple.  And  Ashhurst^  Justice,  said,  that  the  limi-  ^^^  ^ 
tation  to  Dorothy*s  children  was  contingent  until  they  were  and  aSiew. 
bom  ;  but  it  became  vested  on  the  birth  of  the  first  child,  -  ', 

Subject  to  be  diminished  in  quality  as  other  children  of 
Dorothy  should  be  bom  :  and,  on  the"  birth  of  DorothyU 
first  child,  the  subsequent  limitations  were  defeated. 

In  the  case  of  Carter  v.  Tyler ^(a)  it  was  strongly  con-  («)   1  Cof^ 
tended,  notwithstanding  the  clause  in  our  act  *of  Assem-  ^^-        ^^ 
bly  respecting  estates  tail,  that  estates  might  yet  be  limit-  ^Vf 

ed  to  provide  for  contingencies  in  fanrilies ;  and  Judge  , 
Pendleton^  in  delivering  die  opinion  of  the  Court,  said, 
^  of  this  there  is  no  doubt ;  a  parent  may  guard  against 
**  an  improvident  child's  wasting  his  provisiotr,  by  limiting 
•*  his  interest  or  power  over  it.  He  may  give  an  estate 
**  for  life,  and  limit  remainders  over  upon  it.'*  This  is 
precisely  what  the  testator  evidently  intended  in  the  pr£-  " 
sent  case,  and  what  I  conceive  he  has  done.  As  to  th« 
negroes,  I  see  no  reason  to  distinguish  the  operation  of 
the  will,  as  to  th^m,  from  its  operation  on  the  real  estate. 
The  case  of  Higginbotham  v.  Ruder j  which  arose  upon  a 
verba!  gift  of  a  slave  to  the  daughter  and  the  heirs  of  her 
body,  and,  in  case  she  died  without  issucy  (that  is,  children 
of  her  body,  as  explained  by  the  Jury  in  Aeir  special  ver- 
dict,) to  retum  to  the  donor,  is  certainly  a  stronger  case 
than  the  present.  And.the  trust  estate  being  directed  to 
go*'  a*  the  other  estate  devised^^  I  can  make  no  distinction 
as  to  that ;  and  am,  therefore,  of  epinion,  that  the  decree 
of  the  Chancellor  ought  to  be  aflfirmed. 

Judge  Roane.  I  will  consider  this  case  in  two  poin0 
of  view. 

Ist.  Independently  of  the  act  of  1776  docking  entails, 
tmd  the  act  of  1785  dispensing  with  the  necessity  of  words 
of  inheritance  to  pass  a  fee :  and  2dly.  As  affected  by  those 
acts. 

As  to  the  first  point  of  view,  it  will  be  found  diat  Shet* 
letfs  case  is  the  substratum  of  the  whole  edifice.  In  that 
case  it  was  ruled,  that  wherever  the  ancestor  takes  an  estate 
for  life,  and  after,  in  the  same  conveyance,  a  remainder  is 
limited,  mediately  or  immediately,  to  his  right  heirs,  or 
to  the  heirs  male  or  heirs  female  of  his  body,  that,  in  such 
case,  his  right  heirs,  or  heirs  male  or  female,  shall  not  be 
considered  as  purchasers,  but  shall  take  by  descent.    The 


Digitized  by 


Google 


t 


S95  ' 
JUKE,  i8or. 

Smith  and 
wife 

V. 

Chtpmui 
and  others. 


(a)  5  Bae. 
Abr.  Gml.  ed. 
733.  tit  ^«. 
fnainder,  by 
^e  Lord 
Chief  Baron 
Gilbert. 

»  296 


(A)  1  Ventr, 

2U 

(t)  Wilier, 

34a 


(d)  ItWiU. 

322. 

(0  2  Woih. 


i.       Supreme  Court  ^fAppeais. 

reason  given  &r  this  b^  that^  as  the  heirs,  or  heirs  mak,  ^ 
&c.  could  not  take  as  purchasers^  not  being  in  esse^  and 
could  only  take  through  the  ancestor,  the  esute  for. life 
was  enlarged  for  their  benefit.  Another  reason  is  given, 
from  the  parity  and  conformity  that  this  limitation  bears  to 
a  limitation  to  ^.  and  his  heirs,  or  to  A  and  hia  heirs 
male  or  female  of  his  body :  for  as  this  gives  an  estate  for 
life  by  implication^  and  more,  so  the  other  gives  him  tho 
3ame  in  express  words,  and  more  ;  et  expressio  eorum 
quce  tacite  insunt  nihil  operatun^a) 

*As  it  is  generally  said  that  estates  tail  are  implied  for 
the  benefit  of  the  issue  in  tail,  so,  under  the  first  reasoa 

i'ust  stated,  a  feersimple  is  also  raised  in  favour  of  the 
leirs,  on  the  same  prmciple :  but  it  is  evident  that  the 
rule  in  Shelley* s  case  does  not  apply  to  any  case,  where  the 
persons  in  remainder  can  take,  and  were  intended  to  take 
as  purchasers. 

The  rule  in  Shelley^s  case  being  thus  established,  other 
expressions  deemed  equal  in  effect  with  the  words  heir^ 
of  the  body y  such  as  issue  of  the  body^  and  men  duldren  of 
the  body^  were  also  construed  to  enlarge  the  estate  forliie 
into  an  estate  tail.  It  is  justly  said,  however,  in  King  v. 
Melltng^(b)  Ginger^  on  the  demise  of  Wfute  v.  JVhitey(c) 
&c.  that  diese  words  are  stronger  than  the  term  children  / 
that  they  indicate  that  the  testator  had  an  eye  to  an  estate 
tail ;  and  that  the  word  issue  takes  in  the  whole  generation ;' 
is  used  synonymously  with  heirs  in  the  statute  de  danis  i 
and  is  more  properly  a  word  of  limitation  than  of  piir- 
chase.  The  ej^pressions  just  stated,  therefore,  are  much 
stronger  to  denote  an  estate  tail,  than  the  word  ^^  children" 
used  in  the  case  at  bar,  cm*  in  Wildes  case,  to  be  presendy 
more  particularly  noticed*  It  is  readily  admitted  that  the 
word  t^^t^  in  a  will,  is  either  a  word  of  purchase  or  limi* 
tation  as  will  best  effectuate  the  intention  of  the  testator, 
Soe^  on  demise  of  Dodson^  v.  Grew*{d)  In  jRoy  v.  Gatf 
netty(e)  it  is  said  by  the  Court,  (p., 320  "  that  the  survi- 
^^  ving  sons  not  only  mighty  but  must  take  as  purchasers  ; 
^^  being  to  take,  not  in  succession,  but  as  tenants  in  conw 
^^  mon/'  This  position  applies  to  the  case  before  us,  a^ 
the  children  of  IVm.  Carr  are  to  take  as  tenants  in  common, 
by  the  very  provisions  of  the  will.  In  this  same  case  of 
J^oy  v.  Garnett  it  is  said  by  the  President  that  **  it  has 
*^  been  thought  a  circumstance  of  t:onsiderable  weight, 
*^  that  issue  (not  children)  must  be  taken  as  a  word  of  li» 
^'  mitation,  where  no  words  of  inheritance  are  superadded 
*^  in  the  devise,  because,  in  such  case,  if  the  issue  take 
«<  hy  purchase,  they  would  only  take  an  eatate  for  life  ; 
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^^  and  that  bence  a  distinction  has  axiacn,  that  where  Words  jvsrt,  laor. 
^  of  inheritance  haye  been  superadded,  in  the  devise  to 
^^  the  issue^  the  issue  has  be^i  adjudged  to  take  by  purchase^ 
^^  so  as  not  to  enlarge  the  estate  of  the  ancestor ;  and  this 
**  was  Archer^s  case,  1  Co.  66." 

In  the  case  at  bar,  the  term  is  not  only  children^  (cer- 
tainly much  less  a  term  of  limitation  than  iseue^  /but  words  ' 
of  ^inheritance  are,  in  effect^  superadded  in  die  will,  by  ♦  297 
the  operation  of  the  act  of  1785,  which  gives  a  fee, 
wherever  a  less  estate  is  not  limited  by  express  words,  or 
does  not  appear  to  have  been  granted,  conveyed  or  devi- 
sed, 1^  construction  or  operation  of  law. 

In  the  same  case  of  Ginger  v.  Whitt^  it  b  said  that  it  is  ^ 
a  mistake,  that  the  terms  issue  or  children  in  a  will,  where 
there  are  none  in  esse  at  the  time,  do  as  necessarily  create 
an  estate  tail  as  the  words  ^^  heirs  of  the  body*^  do  in  a 
deed ;  and  that  thty  shall  only  be  so  construed,  where  diat 
appears  to  be  the  intention  of  the  testator.  How  the  inten- 
tion was  in  the  case  at  bar,  will  presently  more  particularly 
appear. 

'  In  the  case  before  us,  the  devise  was  to  Wm*  Carrdu* 
ring  his  natural  lifey  and,'  after  his  decease^  to  his  child  or 
children  ;  if  none,  to  John  C.  and  Betsey  Tebbs  for  life ; 
atid,  then,  to  be  equally  divided  between  their  children. 

This  deviseybr  life  to  Wm»  Carr^  and  which  is  said  by 
the  Chancellor,  in  his  decree,  to  be  no  less  than  eight  times 
repeated  in  the  will,  as  relative  to  the  several  devisees^  is 
certainly  as  strong  as  the  devise  to  James  for  life,  in  the 
case  of  Roy  v*  Garnett;  and  which,  as  is  said  by  the  Pre- 
^sideaty  denoted  the  intention  of  the  testator  in  that  case  to 
be,  *^  to  devise  an  estate  for  lifcj  as  manifestly  as  if  con- 
**  firmed  by  one  from  the  dead."  (p.  31.) 

The  devise  for  life  in  our  case  is,  perhaps,  taking  tne 
whole  will  into  consideration,  not  less  strong  than  the 
vaunted  devise  **  for  life  and  no  longer^^^  in  the  case  of 
Rolmaon  v.  Robinson  ;(a)  which  last  words  "  no  longer,"  (a)  I  Bwrr. 
it  was  argued  by  the  counsel  in  that  case,  and  I  think  with  ^^* 
some  force,  were  certainly  tautologous,  and  had  really  no 
force  in  them  at  all,  beyond  the  former  words  limiting  the 
estate  for  life. 

Thus  stands  the  strength  of  the  devise  in  our  case,  as 
relative  to  the  devisee,  Wm.  Carr:  let  us  now  see  how  it      ' 
stands  in  relation  to  the  ulterior  limitation — 

As  upon  the  will,,  (exclusively  of  the  codicili)  the  limi- 
tation is,  after  the  decease  of  Wm.  Carr^  to  his  child  or 
children.     In  Wildes  case,(^)  a  devise  of  land  to  husband  (A)  Si?<^.l6. 
and  wife  ;  apd,  after  their  decease^  to  their  children  y  air  ^  ^^*^ 
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jvKx,  1807.  though  they  have  not  any  child  at  the  time,  yet  every  chiUft 
whicn  they  shall  have  after,  may  take  by  way  of  remuo* 
der ;  for  his  intent  appears  that  the  children  should  noC 
take  immediately,  but  after  the  decease  of  husband  and 
wife.  This  case  emphatically  applies  to  the  one  at  bar  : 
for  it  was  *there  so  held,  notwithstanding  the  ehildren 
would  only  take  an  estate  for  life  in  remainder  ;  whereas* 
the  children  in  question,  in  this  tase,  will  take  a  fee,  bj( 
virtue  of  the  forementioned  act  of  1785. 

The  case  of  Ginger  v.  White  not  only  recognizes  the 
above  case  of  Wildf  but  is,  perhaps,  still  stronger,  and  is 
very  similar  to  the  case  at  bar :  it  would  bear  out  the  opi-' 
nion  I  now  entertain  upon  the  case  before  us,  even  if  the 
term  children  used  in  the  will  were,  by  virtue  of  the  pro- 
vision in  the  codicil,  enlarged  to  mean  issue^  and  so  as  to 
comprehend  children  ad  infinitum;  which,  however,  I 
6hall  presently  attempt  to  shew,  is  not  the  case.  In  the 
case  of  Ginger  v.  White,  a  devise  to  ^ohn  for  life ;  and, 
from  and  after  his  decease^  to  his  male  children  successiveiyy 
one  after  another,  and  to  their  heirs,  and  in  default  of  such, 
to  the  female,  &c.  and  in  case  John  shall  die  without  issue, 
(that  term  not  restricted,  as  in  the  codicil  in  the  case  be- 
fore us,)  was  held  to  pass  only  an  estate  for  life  to  John. 
These  two  cases  strongly  apply  to  the  case  at  bar.  Wildes 
tase  is  expressly  in  point ;  admitting  the  case  at  bar  to 
stand  singly  upon  the  word  children  mentioned  in  the  will. 
TThe  other  case  extends  to  our  case  as  standing  upon  the 
will  and  codicil,  and  even  admitting  the  term  children,  in 
the  will,  to  be  extended,  by  the  codicil,  to  be  commensu* 
rate  with  issue  of  the  body  collectively  taken.  But  this  is 
not  the  case.  The  provision  of  the  codicil  is,  **  should  all 
•*  my  dear  children  die  without  issue  of  their  bodies,  my 
**  dear  xvife  living,  one  half  of  the  life  estate  to  gO  to  my 
**  dear  wife,  during  her  life,  and  the  other  Iib3£  to  go  to 
"  Thomas  Chapman^^^^  &c.  (persons  in  esse)  *'  during  theif 
"  lives^^  &c.  This  limitation  over,  in  favour  of  persons 
then  living,  clearly  shews  that  the  testator  used  the  term 
issue,  in  this  case,  as  synonymous  with  children,  and  not 
as  importing  descendants  ad  infinitum*  Nothing  is  more 
clear  than  that  the  word  ^  issue^"*  may  be  used  in  the  one 
sense  or  the  other,  so  as  best  to  answer  the  intention  of 
the  testator.  As,  in  this  country,  the  term  **  childrcn**^ 
now  carries  a  fee,  there  is  less  reason  to  strain  it  into  a 
word  of  limitation,-  than  in  England,  as  every  purpose  is 
already  answered. 

Notwithstanding  what  is  now  said,  some, strong  cases 
have  been  cited  to  shew^  that  an  express  estate'  for  iSe  may 
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Iw  enlarged  into  an  estate  tail,  to  effectuate  the  manifest  jvNB,180f. 
intention  qf  the  testator.  It  was  to  effectuate  such  intcn-  n.^^>^>*^ 
tk)D,  that  the  devise  in  the  case  of  Robinson  v.  Robinson^  Smitli  an4 
was  decided  to  enlarge  the  life  interest  into  an  estate  tail :  ^*^* 
i*but  there  are  some  strong  features  in  that  case,  which  do  chapman 
not  exisC  in  the  present.  In  that  case,  L.  H.  and  his  son,  and  othtfi. 
were  to  take  the  name  of  Robinson  ;  and  it  was  deemed  "■ 

improbable  that  the  testator  would  impose  and  perpetuate  ^  299 
the  name  upon  him,  and  yet,  that  the  estate,  in  conside- 
ration of  which  it  was  to  be  assumed,  was  to  endure  only 
for  life.  In  that  case,  also,  the  **  perpetuity"  of  his 
presenutions  was  given  to  L.  H.  (subject,  &c.)  "  in  the 
**  same  manner  and  to  the  same  uses  as  he  had  given  his 
^*  estate  ;"  thereby  explaining  the  former  devise  by  the 
latter. 

The  case  of  Roe^  on  the  demise  of  Dodson^  v.  Gretu,(a)  (a)  3  fl^ 
proves  nothing  as  to  the  case  before  us ;  the  limitation  322. 
over  being,  after  the  decease  of  G.  G.  to  the  use  of  the 
issue  male  of  his  body  lawfully  to  be  begotten  ;  words  pe- 
culiarl)^  importing  an  estate  tail.  Nor  does  the  case  of 
Roy  v.  Garnetty  depending  on  a  will  made  long  before  the 
revolution,  (on  whatever  grounds  decided  by  the  Court,) 
prove  any  thhig  ;  the  words  in  the  limitation  over  beings 
**  if  my  son  James  die  without  issue  male^^  &c.  not  **  with- 
**  out  children.^^ 

In  all  those  cases,  therefore,  there  was  a  general  inten- 
tion strongly  appearing  in  tlie  will,  (which  does  not  exisi 
in  the  case  before  us,)  overruling  the  particular  intention^ 
and  enlarging  the  life  estate  into  an  estate  tail.  This, 
however,  can  only  be  done  (where  the  life  estate  is  ex- 
press)  to  effectuate  the  manifest  intention  of  the  tes- 
tator. 

In  the  case  at  bar,  nothing  is  gained  in  favour  of  inten- 
tion, (and,  therefore,  no  such  intention,  shall  be  admitted 
to  have  existed,)  by  construing  the  limitation  to  be  an 
estate  tail,  for  it  is  eo  instanti  converted  into  a  fee-simple,- 
oy  virtue  of  a  general  law,  of  which  the  testator  could  noc 
have  been  ignorant.  It  is  more  agreeable  to  his  intention 
that  his  grandchildren^  (the  children  of  Wm.  Carr^  for 
whose  interest  he  seems  anxiously  to  have  intended  to 
provide,  should  succieed  in  remainder f  and  their  posterity 
under  them  for  ever,  by  virtue  of  the  act  of  1 785,  (although 
pwsibly  some  of  the  grandchildren  of  Wm.  Carr^  the  son 
'and  devisee^  might  not,  in  consequence  of  their  father's 
dying  in  their  life -time,  come  within  the  descriptio  personcc 
stated  in  the  will,  and  therefore  might  be  excluded,)  than 
that  the  fee-simple  interest  should  at  once  vest  ip  the  first 
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jvMBt  180f.  devisee,  and  he  be  thus  enabled  to  disinherit  all  the  teaCitt 
tor's  progeny  descending  through  him :  and  the  Chancel- 
lor is  certainly  very  correct  in  saying,  that  the  intention  of 
*the  testator  to  provide  for  his  grandchildren,  is  the  sole 
argument  used  on  the  part  of  die  appellant's  counsel,  to 
authorise  and  produce  a  destruction  of  their  interests  ! 

Such  are  my  impressions  upon  the  first  point  above 
stated :  and,  if  upon  the  mere  doctrines  of  English  law 
upon  this  subject,  an  estate  for  life  only  would  accrue  to 
the  devisee  of  IVm.  Carry  this  is  much  more  the  case^ 
when  we  take  into  our  consideration  the  two  acts  of  1776 
gnd  1785. 

The  first  cuts  up  by  the  roots  the  pretence-of  implying 
an  estate  tail  for  the  benefit  of  the  issue,  and  the  second 
guaranties  to  a  son  or  chtldy  claiming  in  remainder  as  a 
purchaser y  the  absolute  fee-simple  property  in  the<  land. 
This  last  consideration  has  before  been  stated,  as  one  which 
lessens  the  necessity  for  construing  the  term  issue  to  be  a 
word  of  limitation  rather  than  of  purchase.  Nothing  is 
more  clear  than  that  those  acts,  if  they  are  to  be  ta^ken . 
into  consideration  in  the  present  case,  would  make  the  ap- 
pellant's case  much  weaker  than  it  is,  in  so  far  as  we  are 
inferring  an  intention  on  the  part  of  the  testator  to  provide 
for  the  issue  of  the  devisee. 

But  in  the  case  of  Tate  v.  Tally ^  this  Court  concurred 
in  opinion  with  the  Legislature,  tnat,  in  construing  what 
was  •r  was  not  an  estate  tail,  we  should  have  reference  to 
Oi^  firmer  laws,  and  that,  as  to  the  construction  to  be  made 
in  relation  to  that  point,  we  should  inquire  what  the  ^  law 
"  aforetime  (i.  e.  before  1776)  was  ;"  and  one  of  the  Judges 
in  that  case  said,  with  great  propriety,  *^  that  the  intention 
•*  of  the  act  of  1776  was  not  to  alter  the  established  rule* 
**  of  construction."  In  a  case,  however,  where  the  in- 
tention of  the  testator  is  alleged,  under  pretext  of  providing 
for  his  issue,  but  in  reality  to  infir  an  estate  which  wiU 
defeat  them,  it  would  seem  proper  to  rehut  that  allegation, 
by  resorting  to  a  posterior  general  law,  without  an  igno- 
rance of  which,  it  is  impossible  that  any  such  intention 
could  have  existed  on  the  part  of  the  testator.    « 

In  the  case  of  Tate  v.  Tally ^  it  Was  argued  by  one  of  the 
counsel,  (who  differed  widely  in  opinion  from  the  appel- 
lant's counsel  in  this  case,)  that  as  estates  tail  were  im-  ^ 
plied  for  the  benefit  of  the  issue,  and  as,  since  1776,  entails 
are  destroyed,  and  the  benefit  to  the  issue  no  longer  ex- 
ists, the  reason  of  the  rule  ceasing  the  rule  ought  also  t^ 
c^ase. 
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The  counsel  alluded  to  ia  thaC  case  appears,  for  t  mo-  jvNB,18or. 
ment,  to  have  forgotten  that  the  reasons  (or  some  of  them) 
in  Shelley*s  case,  nave  also  ceased,  and  yet  that  die  rule 
continues ;  that  although  the  feudal  reason  of  requiring 
♦words  of  inheritance  to  carry  a  fee  has  also,  perhaps, 
ceased,  it  was  not  for  this  Court,  but  for  the  Legislature, 
by  the  act  of  1785,  to  alter  the  rule  itself;  that  it  is  better, 
perhaps,  to  have  some  established  rules  of  property,  after 

.  the  different  reasons  thereof  have  passed  away,  than  to  be 
in  a  perpetual  state  of  uncertainty  whether  the  reason  of 
the  rule  exists  or  not ;  and  that,  so  far  from  the  Courts 
having  power  to  abolish  the  rule  in  question  on  this  ground^ 
the  Legislature  have  positively  set  up,  e  contra^  the  whole 
system  of  rules  in  relation  to  estates  tail :  although  eodem 
^tatu  it  destroyed  (as  to  many  cases)  the  reason  of  the 
rule :  and  a  similar  power  belonged  to,  and  has  since  been 
exercised  by,  succeeding  Legislatures* 

On  these  grounds  then,  that,  neither  before  nor  since  the 
act  of  1776,  a  greater  estate  than  one  for  life  can  be  con- 
strued to  have  passed  to  William  Carr  by  the  will  of  his  fa- 

.  ther,  I  am  of  opinion  that  the  decree  of  the  Chancellor  is 
correct,  and  ought  to  be  affirmed* 

Judge  Fleming.  This  case  has  been  so  fully,  and  ao 
ably  investigated  and  elucidated  by  the  Judges  who  have 
preceded  me,  that  litde  remains  for  me  to  say )  as  it  would 
be  a  waste  of  time  again  to  travel  over  the  same  ground  ; 
and  I  shall  only  observe  that  it  is  a  rule  too  well  setded  ta 
need  repeating  here,  that  in  the  construction  of  a  will,  the 
intention  of  the  testator  is  to  govern  in  every  case,  where  it 
does  not  contravene  a  well  established  rule  of  law :  and  it 
was  well  observed  by  the  late  venerable  and  enlightened 
President  of  this  Court,  ^^  that  adjudged  cases  have  more 
'*  irequently  been  produced  to  disappoint,  than  to  illustrate 
^  die  intention  ;  and  that  where  such  intention  is  apparent^ 
^^  cases  must  be  strong,  uniform,  and  apply  pointedly,  be- 
^  fore  they  will  prevail  to  frustrate  that  intention/'  And 
it  appears  strange  to  me  that  so  much  pains  have  been  ta- 
]ceo,  and  labour  spent  in  the  case  now  before  us,  in  attempts 
to  prove  that  the  words  used  in  the  devise  to  Wm.  Carr^  gave 
him,  by  implication,  an  estate  which  is  now  (and  at  the  time 
of  making  the  will  had  long  been)  unknown  to  our  laws  -; 
that  it  might  be  magically  transmuted  into  an  estate  in  fee ; 
in  order  to  frustrate  and  defeat  the  plain,  manifest  will  and 
intention  of  the  testator.  The  case  appears  to  me  so  clear, 
that  I  shaU  only  add  my  hearty  concurrence  in  the  opinioB 
^at  the  decree  ouj^t  to  be  affirmed. 
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180r.      *Judge  Lyons.   I  shall  make  short  work  of  all  questions 
arising  on  the  construction  of  wills  made  .since  the  act  of 
1776  :  so  far  at  least  as  it  may  be  necessar}'  to  decide  whe- 
ther the  testator  meant  to  pass  a  fee  tail  or  not,     I  will  not 
suppose^  after  that  act,  that  a  man  intended  to  convey  an  es- 
tate tail,  (which  the  law  has  expressly  abolished,)   unless 
plain  and  unequivocal  words  are  used,  such  as  would  of 
themselves  create  a  fee  tail^  without  resorting  to  implica- 
tion ;  as  a  devise  "  to  A.  and  the  heirs  of  his  body,"  or  **  to 
•*  A.  and  if  he  die  without  issue,"  &c.  To  fulfil  the  plain  and 
manifest  intention  of  the  donor,  the  limitation  must  be 
equally  plain  and  express  ;  but  not  an  implied  limitation  by 
mere  construction  to  enlarge  an  express  estate  for  life  to  an 
estate  in  fee  or  fee  tail.     For,  if  the  donor  did  not  mean  an 
estate  tail,  but  only  used  words  which,  by  construction, 
might  be  so  implied,  in  order  to  fulfil  his  intention ;  are 
they  now,  without  necessity,  and  by  implication  only,  to  be 
construed  into  a  fee  tail  to  defeat  that  intention  I    The  con- 
struction ought  to  be  as  near  the  apparent  intention  of  the 
parties  as  possible,  and  as  the  law  will  permit*     Where 
words  are  doubtful  we  should  inquire  into  the  mtentron  ; 
and,  if  that  be  clear,  we  should  put  such  a  construction  ou 
the  words  as  will  best  carry  the  intention  into  eflPect,  and  re- 
ject that  construction  which  manifestly  tends  to  overthrow 
and  destroy  it,  if  such  intention  be  not  contrary  to  express 
rules  of  law.     We  are  not  to  put  words  in  a  deed,  or  will, 
which  are  not  there,  nor  construe  them  in  direct  opposition 
to  the  plain  sense.     But  when  the  intention  is  plain   and 
manifest,  and  the  words  doubtful  and  obscure,  it  is  the^du^ 
of  the  Judge  to  be  astute  in  endeavouring  to  find  out  sucn 
meaning  in  the  words  as  will  best  answer  the  intention  of 
the  parties.(«)    The  construction  contended  for  in  this  case 
by  the  appellant^s  counsel,  shews  what  the  wit  of  man  can 
do,  when  it  is  employed  in  making  objections. 

An  estate  tail  in  the  case  of  land,  has  been  raised  by 
implication  to  enlarge  even  an  express  estate  for  life  and 
give  an  estate  tail  to  favour  ^he  testator^s  intention  :  but 
ought  not  now  to  be  made,  by  implication,  to  destroy  that 
intention,  when  he  meant  only  to  give  an  estlite  for  life  :  for 
the  testator's  intention  shall  make  words  either  an  estate  for 
life  or  an  estate  of  inheritance,  as  shall  best  promote  that 
{hi)  See  1  />.  intention.(*) 

WmM.  431.  Apply  the  above  rules  of  construction  to  the  case  before 
us ;  and  the  question  is  at  once  decided.  The  intention  *of 
the  testator  to  give  an  estate^br  life  only  to  his  son  WUliam 
is  manifest  from-  the  whole  context  of  his  will.  The  widow 
of  Wtliiam  is  consequently  not  entitled  to  dower ;  and  I  con- 
cur in  the  opinion  delivered  by  the  other  Judges,  that  the 
decree  of  the  Chancellor  be  affirmedp 


(a)  See 
miM  Rep. 
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Woodford's  heir  against  Pendleton.  MmdX 

yune  a' 

THIS  was  an  appeal  from  a  judgment  of  the  District  in  an  action 
Court  of  Fredericksburg.  by  the  heir  for 

The  appellee  being  the  heiress  of  one  Catlett  brought  an  ^'^•^h  of    . 
action  of  covenant  against  the  appellant  as  heir  at  law  of  W.  ^nudaed  in 
Woodford^   upon  ctrtain  indentures  of  lease  and  release,  a  conveyance 
Tht;  declaration,  in  the  usual  form,  sets  out  the  indentures,  o^  X^nAs  to 
irom  Woodford  to  Catlett;  (whereby  the  former  conveyed  [f^^^c'l!^*. 
to  the  latter,  300  acres  oilm^A^  fully  to  include  that  quantity^  tion  avers  the 
with  general  warranty,  covenants  for  peaceable  entry,  quiet  entry,  leisin, 
enjoyment,  and  general  indemnification  against  claima  and  *"^  ^^*^'^  ^^ 
suits  ;)  also  Catletfi  entry,  seisin  and  death  ;  and  that  W.  ^^na^^that' 
Woodford  bound  himself  and  his  heirs  to  Catlett^  his  heirs  '*  the  landt» 
and  assigns,  for  the  performance  of  the  several  covenants  "  covenants, 
contained  in  the  indentures :  after  which,  the  declaration  ",  ^^^" 
states,  that  ^^  the  lands,  covenants  and  writings  aforesaid,  «<  said  have 
••  with  all  their  rights,  members,  and  appurtenances,  have  *'  descend- 
**  descended  on  the  said  plaintiff."     It  is  then  averred,  that  '|  ^^^"i^f 
tfie  defendant  is  the  heir  of  W.  Woodford^  and  that  assets  to  wiSiout^sct. 
more  than  the  value  of  100/.  have  descended  on  him  from  ting:  forth 
the  said  W.  Woodford.     The  breach  assigned  is,   that  the,  the    manner 
said  W.  Woodford,  and  the  said  defendant  did  not  keep  derived^'!, 
their  covenants,  but  broke  riiem,  in  this,  that  the  said  tract  tide,  it  it 
of  land  did  not  include  300  acres,  but  only  280  acres  ;  and  good  after  a 
also  in  this,  that  they  have  not  warranted  and  defended  the  ve«l|ct« 
plaintiff,   and  those  under  whom  she  claims,  and  their  as-  ^'y^ 

signs,  from  all  claims  ;  nor  kept  them  harmless  and  in  quiet  ^  ^*^^ 
enjoyment ;  but,  for  want  of  title,  they  were  prevented  Aeivlwi  aco- 
from  taking  possession,  and  had  been  evicted.  venant  enter- 

♦The  defendant,  after  taking  oyer  of  the  indentures,  cdintobythe 
pleaded  that  he  had  not  broken  the  indentures ;  and  put  breach^U  a»- 
nimself  upon  the  country  ;  and  the  plaintiff  likewise.  signed   to 

The  Jury,  in  their  verdict,*  found  that  the  defendant  had  ^^^  been 
not  performed,  but  had  broken  the  covenants  as  the  plain-  b^,Jh"b'^Uie 
tiff  had  alleged  ;    and  assessed  her  damages  at  seventy  ancestM*  and 
pounds.  the  defend- 

The  defendant  filed  errors  in  arrest  of  judgment,  as-  *"*j  ^*  ^- 
signing  that  the   plaintiff  had  not  shewn  that  she  was  hei-  p^eadi^that 

**  he  has  not 
**  broken  the  covenant ;"  without  saving  any  thing  as  to  the  breach  by  the  ancestor  ; 
and  the  jury  finds  for  the  plaintiff  that  "  the  defendant  hat  broken  the  covenants*^  judg- 
ment ought  not  to  be  arrested ;  the  defect  being  cured  by  the  act  of  jeofails. 

MThere  the  declaration  alleges  that  the  heir  has  assets  by  descent ;  if  he  fails  !• 
plead  that  he  has  no  assets,  or  does  not  set  forth  the  assets  in  particuJiu*^  it  is  not  ne- 
cessary for  the  Jury  to  find  assets. 
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under  him. 

The  Court  overruled  the  errors,  and  gave  judgment  for 

the  plaintiff  on  the  verdict  i  from  which  an  appeal  was  taken 
Fendleton.    to  this  Court, 


Wbodford^s 
heiri 


*  305 


Randolph^  for  the  appellant,  contended  that  the  want  of 
an  averment  in  the  declaration  that  the  plaiptiff  was  the 
heiress  at  law  of  Catletty  was  a  radical  defect,  which  was 
not  cured  by  the  verdict.  It  is  not  sufficient  to  say  that  the 
*'  lands,  covenants,"  &c,  descended  on  the  plaintiff.  Her 
title  should  have  been  expressly  deduced,  from  the  ances- 
tor, and  the  manner  of  the  descent  stated.  But  she  does 
not  describe  what  kind  of  heiress  she  is  2  nor  does  she  even 
say  that  the  ancestor  died  ^ntestate^ 

But  the  point  on  which  he  principally  relied  was,  that 
there  was  no  failure  of  tide  specifiecj.  The  breach  was  as* 
signed  merely  in  the  general  language  of  the  covenant.  The 
rule  in  declarations  of  this  kind,  where  damages  ar^  claim"* 
ed  for  a  breach,  is,  to  state  the  manner  in  which  the  breach 
happened.  There  are  two  modes  by  which  it  may  be  done  ;. 
either  by  charging  an  actual  eviction^  or  a  subsisting  tide  m, 
another.  If  either  had  been  stated,  reference  might  have 
been  had  to  facts  and  documqita  to  ascertain  the  truth  of 
the  charge. 

If  the  issue  had  been  properly  joined  in  this  case,  still  the, 
verdict  is  incorrect*  llie  covenant  binds  the  man  and  his 
heirs ;  the  declaration  charges  a  breach  in  both  the  ancestor 
and  heir  :  the  issue  is  to  the  defendant  hiniself ;  thi^  is  an 
issue  only  as  to  part.  It  is  true,  that  judgment  might  have 
been  given,  as  to  the  other  part,  for  failing  to  plead,  though 
it  does  not  appear  upon  the  record.  But  ought  not  the  ver* 
diet  to  have  found  assets  t  It  may  indeed  be  stated  in  the 
declaration  that  they  descended  :  but  assets  which  come  to 
'  the  hands  of  the  heir  being  the  gist  of  the  action,  they  ought 
to  have  been  specially  found.  An  heir,  in  many  cases,  may 
admit  assets  by  his  pleading.  *But,  where  proof  of  assets  is 
necessary,  nothing  will  supply  the  want  of  it.  A  title  de<t 
fectively  set  forth  may  be  cured  by  a  verdict,  but  where 
the  gist  of  the  action  is  not  stated,  it  is  never  cured.  In 
this  case  the  descending  of  assets  to  the  heir  constituted  the 
vtrygist  of  the  action,* 

BottSy  for  the  appellee.  With  respect  to  the  objection 
that  the  plaintiff  did  not  deduce  her  tide  from  the  ancestor 
under  whom  she  claimed,  the  act  of  jeofails  is  decisive  on 
the  point  i  and  some  hundreds  of  cases  might  be  cited  to 
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prove  its  applicatioti.     If  the  ^  lands,  Sec.  descended,^'  juiii»»  1807. 
how  could  they  come  to  her,  unless  she  was  in  a  situation 
to  take  by  descent  i 

But,  it  is  said,  that  the  manner  in  which  the  title  was 
lost  ought  to  have  been  specified.  This  has  been  suffi- 
ciently done,  by  stating  that  the  defendant  had  no  titUy  as  ._  _,■ 
to  the  land  for  which  damages  were  claimed*  It  is  ad* 
mitted  that  the  declaration  is  imperfect  \  but  it  makes  out 
a  case  in  which  there  were  covenants  by  the  ancestor  which 
devolved  upon  the  hein  He  is  e^ressly  bound ;  and 
might  have  committed  a  breach  as  to  some  of  the  cove* 
nants*  He  pleads  that  there  was  no  breach  by  himself ; 
the  verdict  of  the  Jury  has  falsified  his  plea ;  and  the  Court 
will  intend  that  damages  were  given  for  a  breach  actually 
committed  by  him.  The  most  that  can  be  said  is,  that  the 
title  is  defectively  set  forth. 

The  defendant  had  no  right  to  complain  that  the  whole 
fareaches  were  not  put  in  issue.  The  parties  may  waive 
part  of  the  issue,  if  they  think  proper. 

But  it  is  objected,  diat  the  Tvury  have  not  found  assets* 
If  they  had  done  so,  they  would  have  gone  out  of  the  issue  : 
for  they  were  only  charged  as  to  the  breach  of  the  cove* 
xumts.  Like  the  case  of  an  executor  ;  if  he  plead  fully 
administered,  assets  must  be  found  ;  otherwise  not.  Why 
should  a  difference  b^  made  in  the  case  of  heirs  ? 

He  cited  the  case  of  Cohoons  Vr  Purdie^(a)  as  decisive  (u)  3  CaUt 
ot  the  last  point.  431. 

Randolph^  in  reply,  insisted  that  the  defects  in  the  dc« 
daration  and  pleadings,  were  too  much  a  matter  of  sub- 
stance to  be  aided  even  by  the  omnipotence  of  the  statute 
of  jeofails.  In  suits  on  bonds  with  collateral  conditions^ 
it  has  always  been  held  necessary  to  assign  specially  the 
breaches  of  which  you  complained,  in  order  that  the  de- 
fendant might  be  prepared  to  answer.  So,  in  a  case  like 
*the  present,  where  the  plaintiff  charges  an  eviction,  it  is  %  305 
equally  necessary  that  he  should  state  by  whom  ;  that  the 
defendant  may  be  enabled  to  meet  the  allegation. 

As  to  the  tfecessity  of  finding  assets  ;— there  is  an  es- 
sential difference  between  an  heir  and  an  executor.  An 
heir  is  not  answerable  unless  he  have  assets  by  descent ; 
but  an  executor,  representing  the  person  of  the  testator^ 
and  being  possessed  of  all  his  goods,  immediately  on  his 
death,  has  nothing  to  dd,  when  a  debt  is  presented,  but  to 
inquire  into  its  justice,  and  ascertain  whether  the  assets  of 
his  testator  will  enable  him  to  pay  it. 
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The  ca$e  in  3  Call  is  not  like  the  present.    There,  the 
heir  had  pleaded  a  false  plea  relative  to  the  assets. 
Woodford's 

^^  Tuesday^  June  9. — By  the  whole  Court,  judgment  af- 

Pcndlcton.    fi™«^ 


Wednetday^  Withcrioton  ogainst  M'Donald. 

In  an  action  THIS  was  an  appeal  from  a  judgment  of  the  District 
of  ciectment.  Court  of  Hardy,  rendered  in  an  action  of  ejectment.  The 
cimnot^  in-  plaintiff  (the  now  appellee)  claimed  under  a  patent  dated 
troduced  to  May  26,  1791  ;  the  defendant  (the  present  appellant) 
prove  that  a  under  one  dated  June  28,  1792. 

St^flTT         ®°  *^  ^'^>  before  the  Jury,  the  defendant  offered  evi- 

obtSiMd.''      dence  to  shew  that  the  survey  upon  which  die  plaintiff's 

patent  was  founded  was  illegal ;  and  also  offered  to  prove 

^tere,  whe-  that  the  said  patent  was  obtained  upon  a  certificate  signed 

^>  '^^^^  by  Charles  Lewis  as  Clerk  of  the  Land-Office,  (instead  of 

dence  is* ad-  being  signed  by  the  Register  or  his  Deputy  ;)  which  evi- 

misaible  that  dence  the  Court  would  not  permit  to  go  to  the  Jury  :  to 

a.  p^ent  \r^  j^jg  opinion  the  defendant  objected,  and  tendered  a  bill 

^Jha^  ^^  exceptions,  which  was  signed  and  sealed  by  the  Court. 

There  Was  a  verdict  and  judgment  for  the  plaintiff  i  from 

which  the  defendant  took  an  appeal  to  this  Court. 

Page,  for  the  appellant.  The  question  to  be  submiued 
to  the  consideration  of  the  Court  is,  whether  it  be  compe- 
tent to  a  party,  on  the  trial  of  an  ejectment,  to  impeach  the 
validity  of  a  patent.  It  is  understood  to  have  been  de- 
cided in  this  Court,  in  the  case  of  Hambleton  v.  Wells,  that, 
where  the  defendant  wished  to  prove  that  the  patent  un- 
^  307  ^^^  *which  the  plaintiff  claimed  had  been  fraudulently  ob- 
tained, he  ought  to  have  been  permitted  to  introduce  evi- 
dence for  that  purpose.  The  District  Court  refused  to 
permit  such  evidence  to  go  to  the  Jury ;  and  this  Court 
reversed  that  judgment. 

Judge  Roane  inquired  whether  the  case  of  Hamiieton 
v.  Wells  had  ever  been  reported.  On  being  answered  in 
the  negative  :  he  observed  that  he  had  a  MS.  note  of  it, 
copied  from  one  in  the  hand-writing  of  Judge  Pendleton  ; 
and,  if  no  better  report  could  be  had,  he  would  submit  that 
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to  the  inspection  of  the  Court  ;f  1)  of  its  accuracy  he  had  june,  IWr* 
no  doubt,  though  it  was  but  a  brief  note. 


Judge  Lyons.  That  case  was  determined  on  a  division 
of  the  Court,  of  three  Judges  to  two.  Three  were  of  opi- 
nion that  the  fraud  might  be  inquired  into  at  law,  and  two 
that  it  could  only  be  relieved  against  in  equity.  But  the 
law  has  never  been  deemed  to  be  settled  on  one  decision, 
especially  where  there  has  been  nearly  an  equal  division 
of  the  Court. 


Witherinton 

V. 

McDonald. 


Stuart^  for  the  appellee.  If  the  Court  is  satisfied  that 
this  case  does  not  come  within  the  reason  of  the  case  of 
Hambleton  v.  Wells^  so  far  as  that  was  decided  on  the 
"^question  of  fraud  ;  and  that  the  other  points  in  it,  which 
are  applicable  to  the  case  now  to  be  decided,  have  already 
been  settled,  it  will  be  unnecessary  to  trouble  the  Court 
with  an  argument.  But,  if  the  Court  should  entertain  any 
doubt  on  me  subject,  he  would  wish  to  be  indulged  with  a 
few  remarks. 


*  308 


Judge  Tucker  mentioned  his  having  signed  a  bill  of 
exceptions  while  on  the  Circuit,  (in  die  case  of  Laird  v. 
Donnahtie^  which  had  since  gone  off  for  want  of  prosecu- 


(1)  Hambleton  et  al.  v.  WifiU.  Appeal  from  Monongalia  District 
Court. 

WelU,  plaintHT,  v.  ffam&leton  et  aL  defendants  in  ejectment  Defen- 
dants  offered  in  evidence,  1st.  A  copy  of  a  Proclanation  of  Geo.  III.  to 
grant  lands  to  certain  officers  and  soldiers ;  2dly.  As  also  the  testimony 
of  witnesses  to  shew,  that  the  deed  of  the  lessor  ^as  eranted  to  Sarah 
Gibbt^  rcpresenUtive  of  *^.  M*Nalfy,  and  not  to  the  soldier  himself,  as 
is  necessary  by  the  proclamation ;  3dty,  and  further,  To  prove  by  said 
witnesses  tthat  there  never  was  a  survey  made  bv  any  County  survej^or 
properly  commissioned,  and  that  the  lessor  of  the  plaintiff  (the  pa- 
tentee) was  actually  privy  thereto,  and  procured  a  plat  to  be  returned 
without  a  survey  actually  made  ;  and,  4thly.  Two  witnesses  to  prove 
an  actual  settlement  by  y.  Cox,  before  the  warrant  to  Gibb*  /  which 
settlement  was  recognised  by  commissioners,  and  by  assignment  by 
Cox  to  Decier  /  and  5thly.  A  deed  in  favour  of  Decker,  (inconsequence 
of  said  certificate  and  assignment,)  by  the  Governor  of  Virginia. 

In  September,  1790,  the  District  Court  overruled  all  the  testimony, 
except  as  to  the  deed  last  recited,  which  alone  they  declared  admissible 
teistimony  for  the  Jury.    The  defendants  appealed. 

The  Court  of  Appeals,  yune,  1791,  decided  "  That  the  District  Court 
*•  erred  in  not  permitting  the  appellants  to  give  evidence,  that  the  ap- 
"pellee  procured  the  plat,  on  which  the  patent  was  obtained,  to  be  re- 
**  turned  to  the  office,  knowing  that  an  actual  survey  had  not  been  made, 
**  and  which,  if  proved,  would  make  the  grant  void  at  law.  Judgment 
"  revecsed,  and  cause  remitted,  with  directions  to  admit  that  evidence 
"  to  be  entered  into,  but  none  of  the  other  matters  effertd  by  the  de- 
**  fendants  and  rejected  by  (he  Ceart." 
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fo¥it,  180r.  tion,)  io  order  to  bring  a  case  similar  to  that  of  Hambleton 

\^^>r>,^    and  others  v.  Wells  again  before  the  Court*     He  professed 

Witherinton  himself  not  satisfied  with  that  decision.     But  his  opinion 

M'D^BAld.    ^^S^^  ^^^  ^^^^  hastily  mide  up  ;  and,  if  he  had  taken  an 

^  erroneous  view  of  the  subject,  he  wished  to  be  convinced 

of  his  error.    He  was  therefore  in  favour  of  an  argument* 

Judge  Roane  observed  that,  as  the  case  now  before  the 
Court  did  not  present  a  question  of  fraud,  he  could  not 
think  an  argument  necessary.  The  Court  of  Appeals,  in 
the  case  of  Hambleton  and  odiers  v.  Wells  affirmed  the  judg- 
ment of  the  District  Court  as  to  all  the  points,  except  that 
which  involved  the  question  of  fraud.  On  that  point  the 
Judges  divided ;  but  he  presumed  they  would  have  been 
imanimous,  on  all  the  other  points. 

Judge  Tucker  then  remarked,  that,  as  no  fraud  was 
allegedjin  this  case,  be  did  not  see  the  proprieQr  or  neces- 
sity of  an  argument. 

"  The  Judges  severally  delivered  their  opinions. 

Judge  Tucker  considered  the  evidence  as  properly  re- 
jected by  the  District  Court,  and  was  in  favour  of  affirming 
the  judgment.  [See  his  opinion  given  more  at  large  on 
the  next  day.] 

Judge  Roane.  Every  point,  which  occurs  in  this  case 
has  already  bem  settled  in  the  case  of  Hambleton  and 
others  v.  Wells,  and  properly  decided,  I  am  therefore  of 
opinion  that  the  judgment  ought  to  be  affirmed. 

Judge  Fleming  was  of  the  same  opinion  ;  he  was  satis- 
fied that  the  point  had  already  been  setded. 

*  309  ♦Judge  Lyons.     My  own  opinion,  in  the  case  of  Ham- 

bleton and  others  v.  Wells,  was,  and  still  is,  that,  at  law,  no 
evidence  can  be  adduced  to  impeach  a  patent.  I  am  for 
affirming  the  judgmem. 

Thursday,  June  11.  Judge  Tucker  (after  stating  the 
case)  deliveitd  the  following  opinion. 

There  being  no  suggestion  of  fraud  on  the  part  of  the 
plaintiff  in  obtaining  his  patent,  in  this  case  we  are  reliev- 
ed from  the  necessity  of  discussing  the  decision  of  thift 
Court,  in  the  case  of  Hambleton,  Bradford  and  others  v. 
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Welh^  JuneXierm^  1791,(1)  in  which  the  defendant  offered  jtrvx»  18or» 
to  prove  the  plaintiff  to  have  been  guilty  of  a  fraud  in    s^^v^^^ 
obtainin|;  his  patent,  by  procuring  a  plavto  be  returned  to  Witherintoi^ 
the  Register's  office,  knowio^g  that  an  actual  survey  had       ^  J'- 
not  been  made.     By  a  note  of  that  case  yesterday  read  in  *^. 

Court  by  one  of  the  Judges,  who  copied  it  from  a  note  oJF     •  ' 

the  late  President,  Mr.  Pendleton^  it  appears  that  other 
extraneous  evidence  was  offered  and  rejected  by  the  Court 
on  the  trial  of  that  cause ;  such  as  a  copy  of  the  proclama- 
tion of  George  III.  to  grant  lands  to  certain  officers  and  . 
soldiers ;  2dly.  Testimony  of  witnesses  to  shew  that  the 
deed  (perhaps  the  patent)  of  the  lessor  of  the  plaintiff  was 
granted  to  SarahGibbs^  the  representative  of  jfohnld^'Naky^ 
and  not  to  the  soldier  himself,  as  was  necessary  by  ths 
proclamation;  3dly.  Witnesses  to  prove  an  actual  settl^ 
ment  by  yames  CoXy  before  the  warrant  to  Gibbsj  whicn 
settlement  was  recognized  by  the  commissioners ;  and  ai^ 
assignment  by  Cox  to  Decker.  All  which  ^testimony  this 
Court  appears  to  have  considered  as  properly  rejected* 
The  evidence  offered  in  the  present  case  appears  to  me  to 
stand  upon  the  same  footing.  It  might,  perhaps^  have 
availed  upon  a  caveat j  (a  proceedmg  calculated  to  prevent 
the  emanation  of  a  patent^  where  the  party  applying  for 
it  does  not  proceed  m  the  manner  which  the  law  requires  : 
but,  a  patent  being  the  highest  evidence  of  a  complete  kgat 
tide,  and  a  matter  of  record  ;  no  evidence,  not  in  itself 
sufficient  to  avoid  it,  ought  to  be  admitted  to  go  to  a  Jury 
on  the  trial  of  an  ejectment.  lam,  therefore,  of  opinion, 
that  the  judgment  be  affirmed. 

Judges  Roane,  Fleming,  and  Lyons,  expressing  them** 
selves  satisfied  with  the  opinions  delivered  yesterday,  the 
judgment  of  the  District  Court  was  unanimously  affiirmed. 


(I)  See  T««ifr»*  JSitick,  yol.  3.  p.  2€1.  nett  IQ. 
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ITTN*,  1807. 

WedM^^  ^Hook  against  Roas. 

yune  10. 

On  a  bill  in      ON  an  appeal  from  a  decree  of  the  Superior  Court  cf 
^^^cific^Dcr-  Chancery  for  the  Richmond  District,  pronounced  by  the 
^'ance  of  bte  Judge  of  that  Court, 
an    agree- 

S^"^  ^  This  was  a  cause  of  much  expectation,  and  of  conslde- 
not,  in*^u  rable  importance  as  it  respected  the  sum  in  controvet^ ; 
thereof,  to  but  the  points  of  law  presented  to  the  consideration  of  the 
decree  a  sum  Court  were  confined  within  very  narrow  limits  indeed. 
#f/™f  "^^but  '^^  prmcipal  point  on  which  the  case  turned,  and  that 
mt!y  ^condi'  OH  which  the  Court  seems  to  have  decided,  was,  whether 
tionaUvggiY'  such  contumacy  in  the  defendant  as  would  authorise  a 
f*£i^*  h^*  Court  of  Equity  to  presume  against  him  as  a  spoliator,(l) 
election  ei-  "WOuld  also  warrant  a  decree  for  a  sum  of  money  y  when  die 
ther  to'  pay  bill  was  brought  for  the  specific  execution  of  an  agreement 
the  money.  Another  point  was,  whether  an  attachment,  and,  after- 
Sc*°jiTO™  ^^rds,  a  writ  of  sequestration  were  regularly  awarded  in 
ment  specifi-  this  case, 
cally. 

The  case  was  this :  jRoss  filed  a  bill  against  Hook  in  the 
?f  S^c  defeSl  High  Court  of  Chancery,  about  the  year  1793,  for  the 
dant  be  guil-  purpose  of  obtaining  a  settlement  of  the  affairs  of  a  mer* 
ty  of  contu-  cantile  connexion  which  they  had  formed  in  1771  ;  and  ob- 
C^*"frw^  tained  an  order  for  an  account.  On  die  30th  of  March^ 
the  want  of  1795,  an  agreement,  sometimes  called  a  compromise,  was 
evidence  made  between  them  ;  and  on  the  succeeding  day,  ItosSy  iA 
nhiek  he  is  what  is  Styled  a  missive,  which  was  meditated  in  the  com- 
ci^  be  not  Promise,  proposed  a  change  in  the  compromise  itself  j  and 
able  to  direct  Ifooi  assented  to  the  missive. 

the  specific  The  terms  of  this  compromise  not  having  been  executed 
performance,  j^y  ffooky  I^oss^  in  the  year  1799,  brought  the  present  suit 
"y  "mayrin  ^^  ^^^  ^''S^  Court  of  Chancery.  TTie  bill  stated  the  part- 
like manner,  nership  to  have  existed  between  them  in  the  year  177-,  in 
be  decreed  which  I^oss  had  an  interest  of  three-fourths  and  Hook  of 
PMe^of  <Sin-  one-fourth;  and  that  the  business  was  to  be  conducted  by 
pcUing  the  Sooi ;  that  Ross  sued  Hook  for  an  account,  (referring  to 
production  the  suit  first  mentioned,)  and,  an  order  having  been  made 
of  such  evi-  iQ  ^Y^^^  effect,  an  agreement  was  entered  into,  constituting 
°^'  all  Hookas  property  partnership  stock,  and  giving  to  Ross 

A  writ  of  se- 
questration - 

cannot  regu-  /<x   r     j-         .  /.       . 

larlv  be    is-  CI)  -*'»  oatum  sfioliatoru  omnia  prxsumuntur, 

sued    on    a 

sheriff's  return  of  "  non  ett  inventus**  upon  an  attachment  for  contempt. 
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t^fro-llurd«  end  to  Iloai  one-chird ;  that  Moot  woldd  not  jvm,  isor. 
render  the  account,  and  in   other  respects  ^^  9pectaih/  per* 
^  farm  h%B  said  agreement J*^      The  proceedings   in  rfie 
former  suit  and  the  agreement  were  said  to  be  annexed  i 

f  «xl  the  prayer  of  the  bill  was,  that  Ifook  "  mig^ht  be  com*   

^  pelied  Mpecitdly*'^  to  perform  the  said  agreement,  to  exe^*        le  Sll 
cute  the  necessary  ^^  conveyances,  and  to  pay  to  Robs  wh^ 
^  might  be  due  to  him,"  &c» 

An  attachment  for  not  answering  having  been  served 
«poo  Hook^  in  March^  1800,  the  usual  ^m^fro^  order  for 
taking  the  bill  for  confessed  msi  was  entered  ;  a  copy  of 
which  was  delivered  to  Hook  on  the  6th  oiMay  following* 

In  August^  1800,  Hook  answered,  and  admitted,  that  oi| 
the  dOtb  of  March^  1795,  he  entered  into  the  said  agree- 
ment or  compromise,  which  was  intended  absolutely  t^ 
tattle  and  put  an  end  to  the  former  suit,  and  include  all 
their  disputes  ;  though  it  was  a  harsh  compromise  to  him$ 
and  assented  to  while  he  was  in  diificuky ;  considering 
wlttch,  he,  for  some  time,  believed  that  Ross  would  noC 
insist  upon  the  execution  of  it  to  the  extreme.  After  th# 
compromise,  he  expected  the  suit  had  been  dismissed. 

2faoi  further  answering,  admitted  that  the  copartnery 
began  in  im,  but  said  it  was  to  continue  for  seven  years 
goTy ;  that,  during  that  period,  the  trade  was  a  losing  one  i 
goods  being  retailed  on  credit  as  low  as  65  and  75  per  cent* 
advance  on  sterling  cost,  and  tobacco  producing  loss  in  its 
sales  in  1771,  1772,  and  1773;  in  1774  the  revolution  was 
commencing,  and  in  1775  imports  and  exports  were  stop- 
ped ;  and,  before  any  considerable  collections  could  be 
made,  depreciation  of  paper  money  took  place  ;  that  Hook 
put  his  all  into  Rosses  hands  at  the  conamencement  of  the 
copartnery,  being  about  1,300/.  sterling,  and^^^f  received 
inany  of  the  debts,  but  Hook^  until  af^er  1775  and  1776, 
had  but  little  of  the  partnership  money ;  that  the  money 
realised  by  Sooi  was  at  a  great  loss  ;  that  Hookas  present 
property  had  been  acquired  by  his  efforts  since  the  part- 
nership ceased  ;  that  the  goods  were  imported  through 
Roasts  partners  and  correspondents,  and  perhaps  at  prices 
Improperly  advanced ;  and  that  Hook  had  made  great  pay* 
menta  to  Ross. 

On  the  22d  day  of  September ^  1800,  the  accounts  were 
referred  to  a  conwiissioner ;  but  on  the  3d  oi  October y  1800, 
on  Rosses  motion,  that  order  was  set  aside,  and  the  com- 
missioner was  directed  to  state  an  account  of  payments 
since  the  30di  of  diarchy  179l»  :  and  of  the  lands,  slaves, 
fpKKls  «nd  credits  of  Hogk  on  that  day :— *To  estimate  the 
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ivm,  160r  tiiliie  of  those  Umdd,  slaves  and  ((oods,  and  to  wyxtt  ihe 
rent$  and  profits. 

^'On  the  10th  of  HSnrch^  1801,  the  commissioBer  repcMn 
edf  and  stated  his  appointments  for  a  meeting  as  fidlows: 
,.  5^  November^  1800  y^^Ro^a  attended,   not  Hook,     sad 

*  313  December^  Roas  filed  an  account  of  payments  bv  Hook  ,w^ 
^<9^ii  attended,  and  business  was  adjourned  mnn  diqr  to 
day,  that  ^(^^i  might  propose  a  compromise.  Hook  said 
that  he  could  not  render  the  accounts  required  by  the  de** 
^ee  of  October  3,  1800.  The  commissioner  then  {^epared 
a  statement,  shewing  how  Hook  was  to  perform  the  decree, 
and  appointed  the  20th  of  February^  1 801,  fora  meeti&g.---i» 
Sosa  appeared  with  every  paper:     Hook  did  not* 

On  the  1 1th  of  March^  1801,  an  attachment  was  awarded 
against  Hooky  for  refusing  to  attend  the  commissioner  f 
iipon  which  the  return  made  by  the  sheriff  mzZy  ^  notfouni^ 
♦*  within  my  bailiivick.^^ 

On  the  26th  of  Mat/y  1801,  a  sequestration  was  awarded 
•gainst  Hooky  to  enforce  his  attendance  before  the  cim- 
missioner. 

This  severe  process  was  executed  in  the  most  minute 
manner ;  an  inventory  was  returned  of  Hookas  estate,  and 
he  was  deprived  of  the  whole.  The  sequestrators*,  in  their 
report,  set  forth  the  immense  injury  to  which  Hook  wa» 
aubiected  by  the  operation  of  this  process. 

On  the  7th  of  October^  1801,  the  Court  ordered  die 
lands  to  be  rented  out,  and  the  other  estate  to  be  ^Id  ;  and 
allowed  the  sequestratorB  five  dollars  per  day.  A  report  <^ 
the  sales  made  by  them  was  returned  to  Court* 

On  the  petition  of  Hook  for  a  supersedeas  to  the  seques* 
tration,  and  offering  other  security,  (which  consisted  of  a 
deed  of  trust  for  the  whole*  of  his  property,)  the  superse* 
deas  was  awarded,  and  the  sequestrators  were  to  obtain 
three  dollars  per  day  for  their  trouble,  ^lie  sales  had  coa^ 
menced  when  the  supersedeas  reached  a  part  of  the  seques* 
trators.     The  remaining  property  was  relievedt 

On  the  SOth  of  November ^  1801,  the  commissioner  of  the 
Court  (Mr.  Wm.  Hay)  reported,  that  in  obedience  to  the 
order  of  the  3d  of  October y  1800,  he,  on  the  33d  oi  October y 
^  1801,  gave  Hook  notice  to  attend  at  his  office  on  the  said 

ftOth  of  November  y  1801,  with  the  books,  &c  from  1771  to 
the  30th  of  Marchy  1795  ;  that  the  parties  attended,  but 
Hook  would  not  produce  them  ;  and  tne  commissioner,  sug^ 
gested  that  the  order  for  referring  the  accounts  made  in  the 
old  suit  should  be  resumed  and  acted  upon :— he  proce^ed 
•f^^rdingly,  and  entered  into  a  lengthy  and  aUe  detail  t» 
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justify  Im  proc^ing8«    He  then  took  the  /''^deposkioM  of  jtm,  HOT. 
two  witnesses  to  shew  the  statement  of  accounts  from  the    v«^"v^^« 
books  ot  Ross  and  J7(Mi/— he  proceeded  to  report  as  to       Hook 
the  compromise  of  the  30th  of  March^  1795,  and  endea-       ^[* 
loured  to  shew,  from  the  conduct  of  JSbti,  (hat  it  ought     /^* 
sotto  form  the  basis  of  the  account :  he  then  prc^xised  a 
certttn  mode  of  adjustment  to  the  parties ;  which  was, 
Aat  the  sequestrated  property  should  be  included  in  a 
deed  of  trust  to  secure  Ros9j  except  some  particulars  which 
were  noted ;  and  Hook  assented  to  it,  unless  disapproved 
hf  his  cowiseL    The  commissioner  now  professed  to  state 
the  accounts  as  thej  stood  before  the  compromise,  to  in«* 
troduce  the  pajrments  made  by  Hook^  and  the  credits  duo 
to  him  under  the  memorandum  referred  to  in  the  compro* 
iniae.     The  grounds  of  this  statement  are  the  books  and 
the  testimony  of  witnesses ;  and  the  copartnery  is  extend- 
ed, beyond  the  date  of  the  compromise,  (the  30th  oi March f 
1795,5  to  die  25th  of  DtcembeTj  1795. 

At  the  same  term  that  this  account  was  returned  intc^ 
Court,  RoMs  pressed  the  consideration  of  it :  Hookas  counsel 
Ofq>osed  it  as  bemg  contrary  to  the  practice  of  the  Court, 
«nd  because  it  was  impossible  for  them,  in  the  short  period 
dowed,  to  possess  themselves  of  the  necessary  inlorma* 
tion,  to  do  justice  to  their  client* 

On  the  2d  of  March^  1602,  Jfook^s  counsel  filed  excep- 
tkms  to  the  report  of  the  commissioner^  to  which  Ross  re- 
fdied.  Among  the  items  excepted  to  was  an  allowance  to 
y^hn  jP.  Pnctj  the  agent  of  Rossy  in  discovering  to  the  se- 
questrators the  property  of  HoolL 

On  the  24th  ofMtrchy  1803,  the  decree  of  the  Chancel* 
lor  was  rendered.  It  overruled  the  exceptions  of /T^T^i'tf 
counsel  and  decreed  against  him  16,347A  4^.  TiL  1-2,  with 
interest  on  12,229i!»  12«.  2d.  3-4,  from  the  first  of  Januanff 
1802 ;  and  allowed  the  sequestrators  five  dollars  a  day. 

From  this  decree  Hook  took  an  appeal  to  the  Supreme 
Court  of  Appeals. 

^  Several  papers  which  were  before  the  Master  Commis- 
sioner were  deposited  by  him  with  the  Clerk  of  the  Supe- 
rior Court  of  Chancery  after  the  decree  was  pronounced. 
These,  on  the  motion  of  Hook^  were  certified  to  the  Court 
of  Appeals  to  avail  only  what  that  Court  should  suffer  them 
to  avaiL  Among  these  papers  were  many  filed  by  Ross ; 
hot  such,  as  were  important  to  the  cause,  and  desired  by 
Hooky  to  be  filed  wiUi  the  reccntl,  were  specially  noted. 
They  are  the  following :  1.  A  letter  from  Hook  to  Rossy  of 
&ptembery  1795,  complaining  of  the  hardship  of  *the  com-  4^  S 1 4 
proBU8t««--2.  Hgol^s  RBfWor,  filed  in  order  to  be  relieved 
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jviTK,  isor.  fcom'tbe  attachmettt*''^^.  Att  agreemeoc,  aomeftoi^s  oJkJ 

^^*>n^    a  missive,  between  ^^oi  md  Ross^  dated  March  31 « 179^4 

Hook        tnd  the  memorandum  thereto  imnexed.-^^.  A  deposiaoiij 

jr.  tnd  H9ok^a  answer  shewing  why  the  books  could  sot  be  pct>«> 

_  ^^^^       cored. — 5.  Hook'^s  petition  to  die  Chancellor  reqeesdng 

"^  him  to  inspect  the  answer,  which  could  not  be  filed  undtar 

the  then  circumstances  ;  Rosses  reply;  and  HooV%  ^^^J  ^ 

him*— 6.  The  compromise,  or  compound^  between  Ro9a  aad 

Hook^  of  March  30,  1795. 

This  cause  was  very  elaborately  and  very  aUy  argued  bjr 
the  Attorney  Genercdy  Randolph  and  Wtckham  for  tl^  apptt* 
famt,  and  by  Warden  and  CtUl  for  the  appellee.  Most  oif  tliia 
argument,  however,  having  relation  to  the  proceedings  io 
the  cause  in  the  Superior  Court  of  Chancery,  and  the  re* 
port  of  the  Master  Commissioner,  which  was  ilo  furdier 
sanctioned  by  the  Court  of  Appeals  than  as  the  sum  rtport^ 
ed  by  him  was  to  stand  as  a  security  for  the  appelhmt's 
compliance  with  the  specific  agreement,  of  die  30th  of 
Marchy  1795,  and  with  the  modification  of  that  agreement 
eiEpressed  in  the  missive  of  the  next  day,  it  will  be  uaneces^ 
sary  to  notice  many  of  the  points  made  by  ooimsei  an  tba 
course  of  their  argument. 

» 

On  the  part  of  the  appellant  it  was  contended  that  the 
(compromise  was  the  true  basis  of  setdement ;  that  the  aiEaitfa 
of  Ilooi  and  Ross  being  various  and  comjdicated,  it  was 
important  to  both  to  end  the  controversy,  which  might  bwe 
g^wn  out  of  the  suit  of  1793.  This  furnished  a  sufficioit 
inotive  to  Ross^  to  enter  into  the  compromise  of  1795,  wfaidi 
being  executed  with  all  the  soienmities  of  law,  and  fbttnd- 
ed  on  a  valuable  consideration,  completely  put  an  end  to  aU 
preexisting  controversies  ond  esseisdally  changed  the  rela* 
tions  of  the  parties^  Yet  the  commissions-  had  reported^ 
and  the  Chancellor  decreed,  as  if  no  compromise  existed. 
That,  on  general  principles,  the  decree  could  not  be  sup»- 
ported.  The  bill  having  been  brought  for  a  specific  per- 
formance,  that  alone  ought  to  have  been  decreed.  That^ 
even  if  Hooi  were  in  contempt,  still  it  would  neidier  justify 
the  proceedings  against  him,  nor  would  it  warrant  the  de- 
cree of  the  Court,  for  a  sum  of  money  grounded  on  a  report 
which  professed  to  open  the  old  accounts,  as  if  they  had  not 
been  closed  by  the  compromise.  .  All  Aat  could  have  bectt 
done  was  to  presume  against  him  as  to  those  subjects  wfaicb 
^  315  were  embraced  by  *diat  agreement,  or  to  commit  htm  to 
prison  for  the  contempt.  But  it  was  denied  that  M09A  waas 
guilty  of  any  conteaspt:  for  he  only  refiised  la  produce 
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kooto  9mii  pvfen  whkb  the  cprnpiissioiien  had  ao  right  to  yvw,  1807: 
C^U  for*     It  was  said  that  an  unusual  degree  of  precipitancy    V^rv^w 
kad  marked  the  progresa  of  thia  cause  in  the  Superior  Court  ^     Hook 
<rf  Chancery, '  I'^hich  not  only  put  it  out  of  the  power  of  Hook       p^ 
lo  obey  the  process  of  the  Court,  but  deprived  him  of  an  '^ 

«in>ortunity  of  canvassing  the  report  of  the  commissioner, 
wluch  was  eminently  erroneous,  principally,  because  it 
^it)£eededon  the  basis  of  the  old  suit  of  1793,  although 
that  suit  ought  to  have  been  considered  as  at  an  end  ;  it 
aetered  into  inquiries  foreign  to  the  compromise ;  it  con- 
tinued the  copartnery  from  March  to  December^  1795, 
<vbeA,  in  truth,  it  was  considered  in  the  compromise  and 
missive  united  as  having  terminated  in  March  ;  it  blended 
together  the  rights  under  the  original  copartnery,  and  those 
mider  the  com|Hromise,  as  if  tl^y  had  been  the  same ;  k 
abandoned  the  idea  of  a  specific  execution  at  one  moment^ 
Q$  another  resumed  it,  and  at  length  included  the  property 
Qf  Hooky  acquired  independendy  of  the  copartnery,  in  the 
6te  of  the  affairs  of  the  copartnery  i  it  violated  the  princi- 
plea  wUeh  have  been  estaUished  by  this  Court  concerning 
piper  money,  debts,  and  crediu;  and  its  items  were  in 
very  maoy  instances  plainly  erroneous.  For  these  reasona 
it  was  contended  that  the  report  ought  to  be  remitted  to  the 
Chaneeiy  for  reformation. 

With  respect  to  the  writ  of  sequestration,  it  wajs  a  pro- 
casa  seldom  resorted  to  in  this  country,  and  in  the  applica^ 
Mm  of  it  we  must  be  guided  entirely  by  the  practice  of  the 
C<MnrtsinJ?;^j>^m/pq86es8ingChanceryjuris4Uction«  There 
being  no  statutory  provision  on  the  subject  in  Virginia^ 
attd  the  cetnsequences  of  the  writ  being  HK>re  calamitous 
than  any  other  known  in  the  law,  every  precaution  used  in 
Ba^ni  to  guard  against  the  oppression  of  the  subject 
<m^t  to  be  fltri<^y  observed  in  this  country  to  prevent  the 
Ofipreasion  of  the  citizen*  By  comparing  die  preliminary 
$teps  .taken  in  this  csuse  with  the  practice  in  England  it  will 
be  hmoKi  that  there  hae  been  a  very  essential  departure  from 
the  prooess  used  in  the  Courts  of  that  country  previous  to 
awwrdiog-the  writ  of  sequestration.  Not  only  has  some 
of  the  intermediate  pocess  been  entirely  omitted,  but  the 
writ  itself  was  grounded  on  the  return  of  the  Sheriff  "  not 
^  found,"  when  it  could  alone  have  been  authorised  by  the 
letam  of  the  Sergeant  at  arms  of  the  Court  of  Chancery. 
The  reason  why  the  retum.*of  the  Sergeant  at  arms  is  ncces-  ^ 
Stry  mutt  be  envious.     He  is  an  officer  of  this  Court  re*  ^•*^" 

cagnijBadby  law,(a)  and  may  execute  its  process  in  any  part 
of  Ae  Commonwealth ;  the  Sheriff  in  this  State,  as  in  En-  )oJikAy^' 
gim^j  ia  confined  in  the  execution  of  his  process  to  the  64.  c.  64. 

sect.  10. 
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jvNB,  ItOf.  limits  of  his  own  county.  It  might  bften  happen  tem^ 
party  would  be  absent  from  his  county  on  incUspcnsiMo 
business  when  a  process  was  directed  to  the  Sheriff  ^^iia^ 
county.  If  then  the  return  of  the  iJAer j^  **- not  finMid^* 
should  be  sufficient  to  ground  this  process,  a  man  might  te 
liable  to  all  the  consequences  of  a  contempt,  without  evee 
knowing  that  he  had  been  called  on  to  perform  an  order  of 
the  Court.  But  the  Sergeant  at  arms^  not  being  confined 
to  iany  particular  county  in  the  State,  may  pursue  thoao 
against  whom  he  has  process  into  any  part  of  the  Cooimos* 
weahh,  if  they  should  not  be  found  in  their  own  propet 
county :  and  the  Court  will  never  proceed -to  a  writ  crfae* 
questration  till  it  is  justified  by  a  return  of  its  axxni  officer* 
Such  being  the  caution  observed  in  England  in  favour  of 
the  liberty  of  the  subject,  what  good  reason  can  be  given,  wfaj 
we  should  dispense  with  it  in  this  country,  especlhJIy  whett 
there  is  no  statute  authorising  our  Courts  to  narrow  its  limtti  I 
Even  if  Hook  had  been  guilty  of  a  contempt,  still,  after 
presenting  his  petition  to  the  Chancellor,  and  obtaiiui^  % 
eupersedeas  to  the  writ  of  sequestration,  it  mig^  have 
been  supposed  that  his  contempt  was  cleared,  and  that  he 
stood  before  the  Court  as  any  other  person.  There  eaiafe^ 
ed  then  no  right  to  go  back  to  his  former  conduct :  mvck 
less  right  was  there  to  presume  against  him  a^vm  a/*iiioii^ 
when  all  that  could  have  been  presumed  was  Aatht  hsHi 
lands,  slaves,  and  personal  estate.  As  to  the  didm  for  aa  . 
extra  allowance  to  John  F.  Prtce^  the  agent  of  Roee  befine 
the  sequestrators,  it  was  inadmissible,  because  the  seipies* 
tration  itself  was  irregularly  issued. 

It  was  also  argued  that  the  attachment  issued  irregidafff 
in  this  case,  because  it  was  absohite  in  the  first  instmce, 
and  was  moreover  grounded  merely  on  the  report  of  die 
commissioner ;  whereas,  to  authorise  an  atuchment,  a  ndt 
niet  ought  to  have  preceded  it,  and  it  must  appear  that 
some  process  or  specific  order  of  the  Court,  wtikA  had 
been  served  upon  the  party,  had  been  disobeyed.  On  tins 
point  and  the  doctrine  of  sequestrations,  the  cooasel  for 
the  appellants  cited,  1  Harr.  Ch.  Prac.  242.  245,  U6.  S50k 
254.  256,  257.  259.  322,  323.  2  ComiffCe  Dig.  36.  6  Mae* 
Abr.  Gwil.  edit.  136.  Gilb.  Ch.  17.  2  Solicit.  Ouide,  519. 

^317  *On  the  part  of  the  appellee  it  was  insisted,  diat  the  coii« 

duct  of  ffooi^  in  contemning  the  process  of  the  Court  imd 
defying  it^iustice,  imposed  on  the  Judge  and  the  com^ 
missioner,  the^cessify  of  resorting  to  the  measures  whidi 
had  been  pursued^  that  it  was  impossible  for  IIO90  to  as* 
certain  the  situation  of  the  property  embraced  by  die  cott* 
promise,  or  the  mutations  wmch  it  had  imdergoae  atece 
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the  date  of  tbat  mstroment^  unlets  a  discovery  doiild  bbe  j^ink,  laof. 
had  irom  Hooki  that  Hook  having  refused  to  make  any    v<^^v'>w 
disclosure,  or  to  furnish  the  necessary  books  an,d  ps^iers,        Hook 
the  Chancellor  was  warranted  in  directing  the  commis*        ^^*^ 
aiooer  to  pr^ume  against  him  as  a  spoliator,  and  lb  mskc 
the  bi»t  report  he  could  from  the  documents  which  could 
be  pnocufed  ;  that  the  commksioaer  was  justified  in  call-^ 
lag  for  the  {)ooks  of  Hook  and  Ross^  because  all  the  pro* 
perty  was  constituted  partnership .  effects,  by  the  compro-> 
fluse^  and  without  an  examination  of.  the  books  it  was  im- 
possible to  tell  what  debts  w^re  due  to  the  Arm ;  conse- 
ijpiently  the  account  could  not  be  taken  without  them*  Un- 
der the  circumstances  of  this  case  the  commissioner  was. 
tompelled  to  resort  to. that  evidence  which  was  in  his  pow*^ 
er«     R^t  had  it  in  his  power  to  prove  the  original  partner- 
ship and  stock  in  trade  \  and  a  report  was  made  up,  (ground- 
ed ao  those  data,)  allowing  a  very  moderate  profit  upon 
dia  capital  employed,  which  produced  a  larger  sum  than* 
that  decreed  by  the  ChanceUor*  ^ 

Althdagh  a  Court  of  Chancery  may  commit  to  prison 
for  a  contempt,  in  suppressing  documents,  yet  there  is  no 
nscesaity  for  doing  so.  A  shorter  course  may  be  pursued* 
The  Court  may  presunn:  agaiast  the  party  immediately, 
and  he  may  avoid  the  presumption  by  complying  with  the 
mandates  of  the  Court*  Every  thing  may  be  presumed 
in  odium  $poliatoris  :{d)  and,  where  the  party  is  in  posses-  ia)  1  ^• 
stao  of  documents,  and  suppresses  them,  the  Court  may  ^^^  ^^^' 
presume  at  oncc(/^)  Coatt^Jib. 

The  decree  of  the  Chancellor  was  right  in  directing  a  (6)  3  P. 
worn  of  money  to  be  paid  instead  of  a  specific  execution  ^*^-  74a 
of  the  compromise.     That  HoaJk  was  originally  indebted  to  £^/^(^j^r, 
Sps9<y  was  clearly  proved ;  and  it  was  only  necessary  to 
allow  the  latter  a  reasonaUe  profit  on  his  stock,  and  com- 
pensation for  his  trouble,  to  ascertain  the  amount  of  that 
debt.     Though  the  compromise  would  have  been  advan- 
tageous to  S^»9^  yet,  as  Hookrefuzcd  to  give  any  informa- 
tion cdnceming  the  property,  it  was  impossible  to  take  any 
account  of  it  $'  and  it  is  now  too  late  for  him  to  avail  him- 
self of  bis  own  act  or  to  claim  the  benefit  of  the  compro- 
mise*    ♦If  the  caus^  were  sent  back,  there  would  be  no        *  318 
chance  for  justice  ;  because  the  whole  process  of  the  Court 
had  before  been  tried  without  effect.     But,  if  the  Court 
should  not  be  inclined  to  adopt  the  report  of  the  commis<- 
sioner,  founded  on  the  data  already  mentioned,  it  would 
be  prepcr  to  adopt  the  second  report,  grounded  on  the  re- 
port DC  liie  sequestrators  and  such  other  evidence  as  could 
bexoUeoted,  with  Respect  to  the  value  of  the  prq)erty  in*< 
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jvKc,  laOf.  cloded  in  the  deed  <tf  compromise,  and  to  decree  the  pa|r« 
ment  of  money.  The  property  having  been  restored  to 
Hook  after  the  dischai^  of  the  sequestration,  thepresum{>» 
tion  is,  that  part  of  it  has  either  been  consumed  or  sold  1^ 
him.  If  the  decree  should  be  for  a  specific  performance^ 
it  would  produce  endless  litigation :  for,  Hook  having  con* 
veyed  away  the  property,  the  purchasers  might  contend 
that  it  was  not  liable  in  their  hands,  in  consequence  of  the 
want  of  either  actual  or  implied  notice* 

With  respect  to  the  process,  it  was  argued  that  the 
attachment  issued  regularly,  and  was  a  proper  foundatfioa 
for  a  writ  of  sequestration.    There  is  a  known  diflEierenct 
between  process  of  contempt  issuing  afier  and  before  ap- 
pearance.    If  the  party  have  not  appeared,  he  is  considered 
not  rectitis  in  curia;  but,  after  appearance,  he  b  supposed 
to  be  conusant  of  all  the  proceedings  in  the  cause.    A  rule 
will  be  granted  to  shew  cause  in  the  one  case,  and  not  in 
the  other.    The  rules  of  proceeding  in  a  Court  of  Chan- 
cery were  adopted  (rom  the  canon  and  civil  law,  with  a 
(m)  1  Mimttrd  mere  variation  in  the  names  of  the  process.     If  the  party 
f^'J^^j.   oocc  appear,  none  of  the  previous  process  is  necessary. 
J^^h'        A.11  that  is  required  is,  that  the  party  shall  have  noti<;e  <rf 
(b)  Giib.  F9'  the  order.(a)     It  is  believed  that  the  rule  to  shew  cause 
rum   Soma^  never  issues  in  England,  if  the  contempt  appear  upon  the 
l"S    i*^   record.(A)    The  report  of  the  commissioner  is  condusive 
cheq.  Prac'    ^  the  ground  of  an  attachment.(c)    Hook  ought  to  have 
736.  shewn  why  the  order  ought  not  to  have  been  complied 

j?^  k^  ^^^  •  because  it  is  settled  that,  unless  exceptions  be  por- 
^  /Vtfc.  ^ic^l^Jy  pointed  out,  the  report  of  the  commissioner  will 
2  Comyn*9  Stand  confirmed  of  cour8e.(</)  The  sequestration  isMied 
jD/^.  223.  2  properly.(^)  The  return  of  the  Sheriff,  who  is  the  on^ 
JV^  ^7^  officer  known  in  our  laws,  to  execute  process,  is  equal  to 
298.  3  P,  *  ^^t  ^f  ^  Sergeant  at  arms.  This  is  a  mere  fanciful  officer  & 
Wnu.  142.  and  his  services  would  iiave  been  dispensed  with  in  £n- 
Td^i'r  //  i^j^^  ^*^  "^t  ^^  Court,  on  his  complaining  of  the  innova* 
22.  ibid!%2.  ^^^^  which  deprived  him  of  his  fees,  agreed  to  continue 
(f )  Gid.  For,  *the  old  process,  for  his  benefit  alone.(/)  The  bocdca  of 
Jiorn.  85.  practice  in  England  prove  that,  on  a  return  of  non  est  ui« 
Pra£^136  ^^^^^  ^n  an  attachment,  a  sequestration  i8sttes.(^}  The 
1  Mow.Uxch.  difference  between  process  before  and  after  appearance  or 
^ac.  774.  judgment  is  laid  down  in  5  Bac^  Air.  339.  Cro*  Ja.  577m 
^319  ^  Com.  Dig.  632.  Barneses  Notes ^  322.  Solktt.  Guide y  4i86. 
(/)  Preced.  ^^^^^  w*"»  °^  necessity  for  a  specific  order  for  Hook  to 
in  Chan,  S53,  produce  the  books  i  because  it  is  the  constant  order  of  the 
(p)  1  Mar.  Court  that  the  commissioner  has  a  right  to  require  wluu<% 
^Prae^254.  ^yer  is  necessary  to  enable  him  to  take  the  account.  .  Aa 
lo  the  precipitancy  wbicbhad  been  complained  of,  it  vquU 
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be  seen  that  the  cause  had  been  depending  more  than  three  jvmk,  I8071 
years ;  and  as  Hook  had,  in  no  stage  of  the  business,  ex-    \^^>r>^^ 
cept  when  he  was  under  the  operation  of  process  of  con-        Hook 
tempt,  come  forward  to  shew  cause  against  any  of  the  or-        ^* 
ders  taken  in  the  cause,  the  presumption  is,  that  he  thought  ^^\ 

them  right,  as  they  in  truth  were,  and  according  to  the  set- 
tled practice  of  the  Court* 

'With  respect  to  the  claim  for  compensation  to  yahn  F. 
PricCy  it  was  contended  by  the  counsel  of  Roms  that  it  was 
just  and  proper.  All  that  the  sequestrators  could  do  was 
to  ascertain,  from  the  records,  and  from  other  information, 
that  Hook  possessed  certain  property.  But  the  property 
could  neither  b6  identified  sufficiently,  nor  could  it  be  col- 
lected without  the  aid  of  some  person,  who  had  some 
knowledge  of  its  situation.  The  services  of  John  F. 
Price  were,  therefore,  necessary  to  enable  the  sequestra- 
tors to  perform  their  duty,  and  the  sum  allowed  very  rea- 
sonable. 

Thursday y  June^S*  The  Judges  delivered  their  opinions,     what  st* 

the    re^ar 

Judge  Tucker.     I  shall  at  present  only  notice  that  ^JJS^^*^ 
part  of  the  decree  which  relates  to  the  order  of  sequestra-  nound    a 
tion  and  the  expenses  attending  it,  which  Hook  was  direct-  writ  of  ae- 
ed  to  pay  ;  and  which,  if  the  order  of  sequestration  was  queitratiwi. 
regular,  he  was  bound  to  pay. 

That  Hook  was  in  contempt  for  not  obeying  the  order  of 
October y  1800,  I  think  unquestionable  from  the  particulars 
noticed  in  the  commissioner's  report:  I  therefore  hold 
the  order  for  the  attachment  for  such  contempt  to  have 
been  perfectly  regular,  that  being  the  first  process  of  con- 
tempt;  (2  SoL  Guide,  511.)  and  generally  obtained  of 
course,  on  affidavit,  {Ibid.512.)  and  the  Sheriff  is  the  pro- 
per officer  to  execute  it.  (Ibid.  515.)  And  if  he  returns  a 
^non  eat  inventta,  thereon,  an  attachment  with  proclama-  ^  320 
tions  issues.  (jGilb.  Ch.  35.)  Upon  this  process  two  returns 
may  be  made  ;  either  a  non  est  inventus^  upon  which  an 
attachment  with  proclamations  issues  of  course,  or  a  cepi 
corpus  :  if  he  returns  the  latter,  the  next  step  is  a  habeas 
corpus  to  bring  up  the  body;  for  the  Sheriff  cannot  cany 
him  out  of  his  county.  {Gtlb.  Ch.  TO.)  And,  if,  upon  an 
attachment  for  not  performing  a  decree,  the  Sheriff  re- 
turns cepi  corpus,  and  lets  the  party  to  bail,  (which  he 
should  not  do,  where  the  writ  is  marked  for  the  execution 
of  a  decree,)  tliere  a  sequestration  is  granted  immediately. 
(^Ibid.  191.)  So,  if  he  be  brought  iip  by  habeas  corpus, 
and  will  not  perform  the  decree,  but  obstinately  lies  in 
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xuvs,  160r.  priton,  {Ibidn  191,  193.  Jio99  v.  Cahik^  3  Cail^  3a2»)  If 
upon  an  attachment  with  proclamation^  the  Sheriff  return 
non  est  inventus^  a  commission  of  rebellion  issues ;  and, 
if  upon  that,  a  non  est  inventus  be  returned,  the  Sergeant 
at  arms,  who  is  the  immediate  officer  of  the  Court,  is  scot 
to  seek  him.  {Gilb.  Ch.  35.)  And  this  officer  our  law  ex* 
pressly  authorises  the  Court  to  appoint.  C^*  V*  1794,  c  64^ 
s.  10.)  And  he  may  execute  the  order  of  the  Court  in 
any  part  of  the  State^  where  the  party  may  be  found,  which 
the  Sheriff  could  not ;  and  he  might  also,  as  I  conceive^ 
bring  up  the  body  qf  the  party  in  contempt,  without  com- 
mitting him  to  thejailof  the  County,  and  waiting  for  a  ha* 
beas  corpusy  as  the  Sheriff  must.  After  all  this  process,  if 
a  non  est  inventus  be  returned,  a  sequestration  issues. 
(Qilb.  Ch*  35 J  36.)  All  this  is  analogous  to  the  process  to  ^ 
compel  an  appearance  as  detailed  and  explained.  (GUb.  Cfu 
18.  77^  And  when  once  a  defendant  is  in  contempt,  he 
must  clear  it  before  he  can  be  heard.  (^Ibid.  34»  216.) 

According  to  these  amhorities^  (there  being  no  ejq>r6s» 
direction  in  our  laws  upon  the  subject,)  the  order  of  se- 
questration was  premature  and  irregular*  And  had  Hook 
appealed  from  it  he  might  have  reversed  it»  But,  instead 
of  appealing,  he  made  a  voluntary  offer  to  exec^e  the  deed 
of  trust  for  performing  the  decree,  upon  which  the  seques- 
tration was  superseded.  But  his  subsequent  conduct  wa» 
equally  contumacious  as  it  had  been  before ;.  and  therefore 
he  is  not  entided  to  the  favour  of  the  Court*  But  the  se- 
questration being  irregular,  he  ought  to  be  relieved  from, 
paying  all  the  expenses  of  it,  and  from  paying  those  of 
John  F.  Price,  the  plaintiff^s  agent :  but  the  regplar  ex- 
penses of  the  sequestration  ought  to  be  borne  between  the 
parties,  for  the  reasons  stated  in  the  decree,  in  which  I 
concur  with  the  Court.. 

^  321l  ^Judge  Lyons  was  of  opinion  that  the  sequestration  was 

improperly  awarded. 

Judges  Fleming  and  Roane  did  not  express  their  sen- 
timents upon  that  point,  except  so  far  as  they  concurred 
io  the  following  opinion^  which  was  entered  as  the  decree 
qS  the  Court* 

**.  This  day  came  the  parties  by  their  counsel,  and  the 
^  Court,  having  maturely  considered  the  transcript  of  the 
"  record  of  the  decree  aforesaid,  and  the  arguments  of 
^  counsel,  is  of  opinion  that  the  said  decree  is  erroi|eou8> 
"  in  thisy  that  it  dpth  not  direct  a  specific  performance  of 
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^  the  contrftct  of  cotnpromUe  condiided  between  the  par^   j^irs»  x^. 

V  tteson  the  thirtieth  and  thirty-first  days  of  Marchy  1795, 

^^^  so  far  as  it  was  in  the  power  of  the  Court  to  decree  the 

"  same — Therefore,   it   is   decreed   ahd   ordered, 

**  that  the  said  decree  be  reversed  and  annulled,  ex-    ,„.^.,^^^.^^ 

*'  cept  so  far  as  it  may  be  affirmed  by  the  decree  of  this  "" 

^  Court  hereafter  pronounced  ;  and  that  the  appellee  pay 

"  to  the  appellant  his  costs  by  him  expended  in  the  pro-* 

"  secution  of  his  appeal  aforesaid  here.     And  the  Court 

*'  not    approving  of   the    special  order  of  sequestration* 

•'  made  by  the  Court  in  this  cause,  upon  the  return  of  *  not 

**  \found^  made  on  the  attachment  theretofore  issued  against 

^*  the  appellant,  John  Hook^  for  his  contempt  in  refusing 

^^  to  attend  the  commissioner,  pursuant  to  a  fornofer  order 

**  of  that  Court,  which,  according  to  the  established  course 

*'  of  proceeding  in  Courts  of  Equity,  was  wholly  irregular; 

^  nor  approving  of  so  much  ol'  the  said  decree  as  directs 

**  the  appellant  to  pay  all  the  expenses  incurred  in  the  ex^ 

^'  ecution  of  that  irregular  proceeding,  including  the  com^ 

•*  pensation  due  to  John  Fleming  Price^  (who  appears  to 

^  this  Court  to  have  been  the  special  agent  of  the  appel- 

^  lee,  David  Rosa^  for  the  services  rendered  by  him  ott 

^^  the  same  occasion ;  doth,  for  these  reasons,  so  tar  re- 

*^  verse  and  annul  the  said  decree  ;  yet  considering 

^  that  the  said  John  Hook  might,  if  so  disposed,  have 

^  appealed  from  the  said  order  of  sequestration,  and  that 

**  both  his  former  and  subsequent  contumacy,  and  con- 

^  ceabaent  of  the  infomiation  which  he  was  bound  to 

*^  have  given,  do  not  entitle  him  to  the  favour  of  a  Court 

^  of  Equity,  and  also  considering  the  deed  of  trust  volun- 

**  tarify  tendered  to  the  Court,  and  executed  by  him,  toC 

*^  obtain  a  removal  of  the  said  order  of  sequestration,  as 

^^  funishing  at  this  time  the  most  effectual  means  of  en- 

*'  forcing  *his  compliance  with  the  decree  which  this  Court        *  322 

^  is  about  to  make,  it  is  therefore  decreed  and  or- 

**  DERED  by  the  Court,  that  all  the  expenses  which  were 

^  incurred  in  the  execution  of  the  said  order  of  seques- 

**  tration  (except  the  iJlowance  made  to  the  said  John. 

**  Fleming  Price  for  his  services)  be  paid,  the  one  haJf  by 

•*  the  said  John  Hook^  and  the  other  half  by  the  said  David 

"  Rosa  s  and  that  the  said  David  Rosa  do  moreover  pay  the 

"  expenses  of  the  said  John  Fleming  Price  his  agent.  And 

**  this  Court  proceeding  to  pronounce  such  further  decree 

**  as  the  said  Superior  Court  of  Chancery  should  have  pro- 

**  nounced,  it  is  turther  decreed  and  ordered  that, 

**  unless  the  appellant  John  Hook  do  and  shall,  on  or  be- 

^  fore  a  certain  day  to  be  appointed  by  the  Superior  Court 
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|UKE,  180r.  "  of  Chancery  for  the  Richmond  District,  make  out  9aA 

^^  render  upon  oath,  or  other  satisfactory  evidence,  to  die 

**  said  Superior  Court  of  Chancery,  or  the  commissioner 

**  thereof,  if  directed  to  do  so  by  that  Court,  a  fair  schedule 

**  of  every.species^  of  property  in  lands,  monies,  slaves, 

"  goods,  debts,  and  chattels  of  every  kind  whatsoever, 

*'  which  he  had  in  possession,  or  any  other  person  for  his 

**  use,  or  to  which  he  was  entitled  by  any  bargain,  contract, 

**  claim  or  demand  whatsoever,  either  in  law  or  equity,  on 

**  the  thirtieth  day  of -^rcA,  1795,  with  the  exceptions, 

^  and  those  only,  particularly  mentioned  and  enumerated 

^^  in  the   indenture   of  compromise  made  and  concluded 

^^  between  the  parties  on  that  day,  and  do  also  make  out 

*^  and  render,  upon  oath,  or  other  satisfactory  evidence  as 

**  aforesaid,  a  fair,  just,  and  true  inventory  of  the  new 

^^  goods  on  hand  and  in  the  possession  of  the  said  John 

**  Hooky  or  any  other  person  for  his  use,  on  the  thirty-first 

**  day  of  March,  1795,  and  debit  himself  therewith  in  ac- 

^  count  with  Ross  and  Hook  at  the  first  cost  and  charges  ; 

^  and  a  like  inventory  of  the  remains  of  the  old  goods «' 

*^  then  also  on  hand,  as  aforesaid,  and  debit  himself  tbere- 

^  with  as  he  shall  in  his  conscience  judge  them  to  have 

^^  been  worth,  according  to  their  quality ;  and  a  like  in- 

^  ventory  of  all  the  rye  then  on  hand,  as  aforesaid,  and 

'^  debit  himself  therewith  at  the  rate  of  two  shillings  and 

^  nine  pence  per  bushel,  according  to  the  true  intent  and 

^^  meaning  of  a  supplementary  agreement  between  the 

^  parties,   made   and  concluded  the  thirty-first    day  of 

^^  March,  1795,  aforesaid ;  and  do,  moreover,  make  out 

^^  and  render  upon  oath  or  other  satisfactory  evidence  as 

^  aforesaid,  a  just  and  true  account  of  all  his  dealings  and 

*^  transactions,  from  the  day  and  year  last   mentioned,  to 

♦  323        **  the  twenty-fifth  day  of  December,  1795,  including  •both 

^^  days,  so  far  as  the  same,  according  to  the  true  intent 

*^  and  meaning  of  the  said  indenture  of  compromise,  and 

^  the  supplementary  agreement  concluded  between  the 

^^  said  parties  on  the   thirtieth  and  thirty-first  da^s  of 

•*  March,  1795,  respectively,  were  made  for  the  befiiefit, 

^^  or  on  the  joint  account  of  the  said  Ross  and  Hook  ;  in* 

^^  eluding  in  such  account  a  just  and  true  roll  or  list  of  all 

^*  lands,  tenements,  slaves  and  their  increase,  with  their 

^}  respective  prices  and  cost,  which  he,  the  said  John  Hook  ^ 

**  hath  acquired  or  is  entided  to,  either  in  law  or  equity, 

*'  by  virtue  of  any  land-warrant  or  warrants  acquired,  or 

*'  by  virtue  of  any  bargain,  contract  or  purchase  whatso- 

"  ever,  made  or  concluded   with  any  person  or  persons 

^  whatsoever,  at  any  time  before  the  twenty-fifth  day  of 
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^  December^  1705,  or  on  that  day  ;  togethor  wttfa  m  just   j(vaiE»]80r. 

^^  and  true  account  of  the  xents,  issues,  profits,  hire,  or 

5^  annual  value  of  the  labour  of  the  slaves  and  lands,  with 

*^  the  increase  of  the  slaves,  if  any,  to  the  satisfaction  of 

**  the  said  Superior  Court  of  Chancery,  so  as  to  enable  the   ,^^,^__ 

^^  said  Superior  Court  of  Chancery,  or  the  commissioner 

^  thereof,  to  make  and  state  a  fair  and  just  account  thereof, 

^  and  to  direct  and  make  a  fair  and  equitable  dividend  of 

^^  the  same  between  the  parties,  according  to  the  true  in- 

^  X&kX  of  the  compromise  and  agreement  between  the  par* 

^^  ties  before  mentioned  ;— so  much  of  the.  decree  of  the 

*^  said  Superior  Court  of  Chancery,  pronounced  on  the 

^  twenty-fourth  day  of  March^  1802,  as  declares  the  ba* 

^^  lance  due  from  the  said  John  Hook  to  the  said  David 

*^  lioss  to  amount  and  be  equal  to  sixteen  thousand  three 

^  hundred  and  forty-seven  pounds  four  shillings  and  seven 

^'  pence  half«penny,  with  interest  on  the.  balance  of  the 

*^  principal  money^  (being  twelve  thousand  two  hundred 

^^  and  twenty-nine  pounds  twelve  shillings  and  two  pence 

*^  three  futhings,)  from  the  first  day  of  January^  180S, 

*^  imtil  the  said  twenty-fourth  day  ol  March^  1802,  with 

*^  the  costs   incurred  by  the  plaintiflF  in  prosecuting  hia 

*^  suit,  exclusive  of  the  expenses  incurred  in  executing  the 

^^  order  of  sequestration  and  of  the  compensaticm  due  the 

"  said  John  F.  Priccj  the  agent  of  the  plaintiff  as  herein 

^^  before  mentioned,   be   atfirmed  ;   and  that  Andrew 

'^  Donaldy  William  Mtcheily  at  Liberty;  Thomas  Lumpkin^ 

*^  Samuel  Hancock^  and  Joseph  Dickinson^  all  of  Bedford 

^^  County  ;  and  James  Penn^  ef  Campbell  County,  or  the 

**  survivor  or  survivors  of  them,  or  a  majority  of  such 

*^  survivors,  or  such  other  person  or  persons  as  the  said 

^^  Superior  Court  of  Chancery  shall  appoint  for  that  pur^ 

•'  pose,  do  thereafter  proceed  to  make  a  fair  *and  equi*  324 

*^  table  dividend  and  allotment  between  the  parties,  of  all 

^^  and  singular  the  lands,  slaves,  and  their  increase,  and 

^^  other  property  comprised  or  intended  to  be  comprised 

^  in  the  indenture  of  compromise  concluded  between  the 

^^  parties  on  the  thirtieth  day  of  March^  1795,  with  the 

^^  exceptions  therein  mentioned,^  and  such   as  may   be 

^^  contained  or  meant  to  be  contained  in  the  sup{dementary 

^^  agreement  concluded  also  between  the  parties  on  the 

*^  uicceeding  day,  so  far  as  the  same  have,  or  shall  come 

^^  to  the  hands,  possession,  or  knowledge  of  the  said  com- 

**  missiooers  aforenamed,  or  such  others  as  may  be  ap* 

^^  pointed  by  the  said  Superior  Court  of  Chancery ;  and 

^^  that  they  do  allot,  assign,  appoint,  deliver,  transfer  and 

V  convey  to  the  said  David  Ross^  hisheirs^  executors  ap4 
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jvvt»  laof .  ^^  admiiiistrators,  tvo-tfaihi  parte  <  of  all  aod  ait^polar  ihe 
^^  said  lands,  ^n^efnentB,  ^lavc^s,  and  other  property,  ac* 
^^  cording  to  the  quantity,  quality,  and  Fahae  of  the  lome^ 
^^  as  bis  share  or  dividend  of  the  capital  acock  of  the  co- 
^^  partiiciship^  RwsmA  Ifooi^  and  allot  the  remaining 
^^  one-diird  pan  to  the  said  y^jk/i  Hoai^  his  heirs,  execu- 
^^  tors  and  admintstrators  ;  debiting  the  said  David  JB^4 
^  with  the  lands,  slaves,  and  other  property  in  his  dividend, 
'*'  according  to  the  true  value  thereof,  asan  oflhet  or  dis- 
*^  count  against  the  said  sum  of  siiteen  thousand  three 
^  hundred  andibrty^seven  pounds  four  shillings  and  seveik 
^^  pettce  half*penny,  with  the  interest  thereon  pronounced  to 
^^  be  due  to  thc^  9sad  Datid  JRos^  by  the  decree  of  the  Su* 
^  perior  Court  of  Chancery  afcu-esaid  :  and  if,,  after  such 
^  dividend  and  oflset  made,  any  balance,  shall  remain  due 
^^  to  the  said  David  Rosm  from  the  said  yoJm  Hosi^  then 
^  the  person  or  pensons, .  by  whom  such  dividend  and  oii^et 
^^  shall  be  made,  or  any  two  or  more  of  them,  sfaaU  pro- 
^  ceed  to  sell  and  convey  so  much  of  die  lands,  slaves,  and 
^*  property  allotted  by  them  to  the  said  y^An  ff<»A  for  his 
^^  dividend  as  a&resaid,  or  so  much  of  the  lands,  slaves, 
^  and  personal  estate  comprised,  meant,,  or  intended  io  be 
^  comprised  in  the  indenture  of  trust  made  and  concluded 
'  ^  between  the  said  John  Hook,  of  the  one  part,  and  the 
^♦said  Andrew  ponald^    William   Mitchell^,  of  Liberty; 
**  ThoniasLumpkiny  Samuel Hancocky9j[idyo8€pkDick€ns9n^ 
**  nil  of  Bedford  County ;  and  James  Penny  of  Camfiell 
^^  County,  in  such  manner  as  the  said  Superior  Court  of 
^^  Chancery  shall  direct,  as  may  be  sufficient  to  dischai^ 
^^  the  said  balanccy  and  that  the  same  be  paid  to  the  said 
^^  Rose  in  satisfaction  of  the  said  decree,  and  in  full  of  the 
^  demand  stated  in  his  bill :  and,  in  case  the  lands,  slaves, 

*  325  ^  #and  property  so  to  be  sold  to  make  up  such  balance, 
*^  shall  prove  insufficient  to  discharge  the  same  as  afore- 
**  said,  that  then^and  in  that  case  the  said  yoAn  Hooi  do 
^^  pay  the  balance  thereafter  remaining  to  the  said  David 
^^  Ross  /  and  that  the  said  yohn  Hook  do  moreover,  at  such 
^  time  or  times,  and  in  such  manner  as  the  said  Superior 
^  Court  of  Chancery  shall  direct,  make  and  execute,  or 
^^  cause  to  be  made  and  executed,  a  good  and  sufficient 
^^  conveyance  or  conveyances  in  law  and  equity,  according 
*^  to  the  nature  of  his  estate  and  interest  in  ilie  lands, 
^*  tensitients,  slaves,  goods  and  chattels  which  shall  and 
^^  may  be  appointed  to  the  said  David  Ross  for  his  dividend 
*^  and  proportion  of  the  same,  widi  a  special  warranty  for 
^^  the  same,  according  to  the  tenor  and  effect  of  the  said 
^  indenture  of  compromise ;  and  that  the  said  David  Ross^ 
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^*  oa  his  pfint,  do  ntcuXK  mi  Mwtr  |p  the  $ai4  JfAw  lyifs,  180^'. 

^^  ITi^ivi-  »u^h  n  guaninte^  a^  the  wd  Supfifipr  Cpun  ef    >^^ov 

^^  ChsifK^ry  9ball  direct,  for  securing  the  99k1  ^ofii  ag^insc       Ho<4f 

^^  all  dehta  coptractec)  jn  Qr^l  ^riiai^  op  l>pha|f  of  |he        ^^' 

♦*  Q^id  ^««<  i|Qd  ^<?«4»  a^d  al^  for  any  cpxHract  made  bjr  ^^ 

*'  the  eaid  y&Jkn  ffogi  for  account  d^M^^  and  -ffiSi^i,  pr  l^ 

^^  the  said  I)a»idkos^  for  the  sainP  ^cpount*     AvA  that  so 

«^  much  of  the  residue  of  ^e  s^d  decree  pronounced  l^ 

**  the  said  Superior  Court  of  (^han(:ery  as  is  not  connfary  to 

«^  this  decree,  bs  |.ik^wis£  AF^riaMBP.     Bu^  ip  case  the 

*^  s|iid  John  Hook  shall,  upop  o^ih  or  other  satisfactory 

^  evidi^tice,  render  to  the  said  Superior  Court  of  Chaa- 

«^  eery,  to  the  satisfactipq  of  the  ^id  Court,  ^,  fair  ^nd 

^  just  schedule,  ioyeptpf  its  and  ^counts,  as  herein  before 

«^  mentioned,  so  as  to  enable  the  ^aid  Superior  (Court  of 

*'  Chanpery,  or  the  commissioner  ^hereof,  to  m^e  and 

*^  state  a  fair  and  just  account  b^wpea  the  p^^rtips^  and  lo 

**  direct  9Bd  n>ake  a  fair  and  equitable  divisi<H)  of  the 

>^  capital  or  jpint  stock  of  the  said  Mos9  and  flooi^  ^nd  to 

^  adjusit  and  setjde  the  ;^ccou^t9  bet^re^ep  them,  finaUy, 

*^  according  to  the  true  intend  ^4  ipeaning  of  the  com* 

^  promise  a^d  suppk«entary  agreement  between  the  said 

^^  parties  herein  before  mentipn^d,  tl^^  and  in  that  case^ 

^f  so  m^ch  of  the  decree  of  the  wd  Superior  Court  of 

*^  Chancery,    pronounced    oo  the  twenty^fpurth  day   of 

^^  Mareh^  1.802,  as  declares  the  halakn/ce  due  itiy^  the  said 

^^  Jokn  Hook  to  the  said  Haxn'uf  Ros^t  to  amouojt  and  -be 

^^  .equal  to  siitteen  thousand  three  hundred  and  foity -seven 

*^  pounds  four  ahiUings  and  seven  pence  half-penny,  and  as 

^^  directs  the  payment  of  the  same  by  the  said  yohn  Hook 

**  to  the  said  David  Rosa^  vith  interest  ♦on  twelve  thou-        *  S2i 

^  sand  two  hundred  and  twenty-nine  pounds  twelve  shiU 

^^  liQ|;s  and  two  pence  three  farthings  part  thereof,  or,  in 

^  dtrault  of  such  payment  by  the  said  jfohn  Hook^  as  di-* 

^^  rects  the  sale  of  the  lands,  slavey,  and  other  property 

>^  eomprbed  or  intended  to  be  comprised  in  the  indenture 

^^  made  the  fourth  day  of  December^  1804>,  between  the 

*'  said  John  Hook  of  the  one  pajrt^  and  Andrew  DonaU 

^^  and  others  ot  the  other  part,  or  so  much  theregf  as  may 

^'^  be  suScieat  to  satisfy  th^t  decree,   by  commissioners 

^^  therein  after  named,  in  nuomer  therein  prescribed,  and 

*^  that  the  money  to  be  produced  by  such  sale  be  paid  to 

^^  the  said  David  Roa$^  m  satisfaction  q£  the  said  decree,. 

^&  and  of  the  demands  in  his  biU,  and  the  surph^s  of  the 

^'  proce0d9  of  the  sale,  if  any,  ^  paid*  to  the  said  John 

•^^  Hook^  and  if  &e  proceeds  thereof,  together  with  the 
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jvvE,  I80f.  ^*  sums  securedby  the  bonds  taken  by  the  sequestrators  for 
**  property  sold,  or  slaves  hired  out  by  them,  under  a  prior 
*^  order  6f  that  Court,  shall  prove  insufficient  for  the  dis- 
^^  charge  of  the  sums  of  money,  interest,  expenses  and 
**  costs  therein  directed,  that,  in  that  case,  the  said  Johtt 
^  Hook  do  pay  the  balance  to  the  said  David  Rosa  ;  and 
*^  as  appoints  commissioners  to  execute  that  decree,  be 
*^  REVERSED  AND  ANVULLED  ;  and  that  the  commissioner 
**  of  the  said  Superior  Court  of  Chancery,  or  such  other 
*^  person  as  that  Court  shall  appoint,  do  thereafter  proceed 
^^  to  state  an  account  of  all  payments  made  by  the  said 
'^  Hook  to  the  said  Rosa^  since  the  thirtieth  day  of  Jiarch^ 
*^  1795,  and  do  moreover  form  a  roll  or  list  of  the  lands 
^^  and  tenements  whereof  the  said  yohn  Hook  was  seised 
*^  on  that  day,  or  which  he  hath  acquired,  or  is  entided  to^ 
"  either  in  law  or  equity,  by  virtue  of  any  land^warrant  or 
^^  land-warrants  acquired,  or  any  bargain,  sale  or  contract 
^  whatsoever,  made  or  concluded  by  the  said  yohn  Hook^ 
^  with  any  person  or  persons  whatsoever,  at  any  time 
"  before  the  25th  day  of  December^  1795,  or  on  that  day, 
^^  with  the  exceptions,  and  those  only,  mentioned  in  the 
*^  deed  of  compromise  concluded  between  the  parties  on 
**  the  thirtieth  day  of  March,  1795,  together  with  an  in- 
^'  ventory  of  the  slaves  and  their  increase,  monies,  goods, 
^^  debts,  and  chattels,  constituting  the  capital  or  joint 
^  stock  of  the  said  Rosa  and  Hook  on  that  day,  according 
*^  to  the  true  intent  and  meaning  of  the  said  compromise  ; 
^^  with  an  estimate  of  the  said  lands  and  slaves,  and  an 
*^  account  of  the  said  goods,  old  and  new,  and  rye  then 
*^  on  hand,  according  to  the  true  intent  and  meaning  of 
"  the  supplementary  ^agreement  concluded  between  the 
^^  parties  on  the  thirty-first  day  of  March,  1795  ;  and  also 
**  an  account  of  the  profits  of  that  copartnership  from  the 
**  said  thirtieth  day  of  March,  1795,  to  the  twenty-fifth 
^  day  of  December  following,  including  both  days ;  e»- 
**  eluding  from  that  account  any  profit  which  the  said  John 
^^  Hook  may  have  made  on  the  new  or  old  goods,  or  rye  on 
**  hand,  on  the  thirty-first  day  of  March,  1795,  which, 
**  according  to  the  terms  of  the  supplementary  agreement 
**  of  that  day,  became  his  private  property,  from  the  time 
"  he  may  have  taken  an  inventory  thereof ;  together  with 
**  an  account  of  the  rents,  issues,  hire,  and  profits  of  the 
**  lands  and  slaves,  either  in  the  hands  of  the  said  John 
*'  Hook,  or  of  the  sequestrators  appointed  by  a  former  or- 
♦*  der  of  the  said  Superior  Court  of  Chancery,  with  the 
**  sums  secured  by  the  bonds  taken  by  the  sequestrators  for 
**  the  property  sold,  or  the  slaves  hired  out  by  them  undejr 
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^^  diat  order ;  and  state  a  final  account  between  the  parties,  jvhb,1807. 
*^  crediting  the  said  David  Ross  with  two-third  parts,  and 
^  the  said  John  Hook  with  one-third  part  of  the  said 
f^  capital  or  joint  stock,  and  debiting  each  with  whauoever 
^^  he  hath  received  or  maiy  receive,  on  a  division  thereof, 
*'  as  hereafter  directed,  in  lands,  slaves,  and  other  specific  ^ 

*'  property,  or  in  money  or  otherwise,  on  account  of  his 
**  proportion  or  share  thereof ;  and  that  the  said  lands, 
^^  slaves  and  other  specific  property,  and  the  debts  due  to 
^^  or  belonging  to  the  said  capital  or  joint  stock,  be  divided 
*^  and  apportioned  by  commissioners  to  be  appointed  by 
*^  the  said  Superior  Court  of  Chancery,  according  to 
^^  quality,  quantity,  and  value,  between  the  said  parties ; 
^^  assigning  to  the  said  David  Rosa  two-third  parts,  and  to 
**  the  said  John  Hook  one-third  part  of  the  same,  and, 
*'  after  such  division  and  allotment  made,  that  the  said 
**  John  Hooky  upon  receiving  from  the  said  David  Ross 
^^  such  a  guarantee  as  the  said  Superior  Court  of  Chancery 
^^  shall  direct  to  be  executed  by  him  for  securing  the  said 
*^  Hook  against  all  debts  contracted  in  Great  Britain^  on 
*^  behalf  of  the  said  Ross  and  Hook^  and  from  any  contract 
**'  made  by  the  said  yohn  Hook  for  account  of  Ross  and 
^'  Hooky  or  by  the  said  David  Ross  on  the  same  account, 
*^  do  seal,  execute  and  deliver,  or  cause  to  be  executed 
'^  and  delivered  to  the  said  David  RosSy  at  such  time  or 
^'  times,  and  in  such  manner  as  the  said  Superior  Court  of 
^^  Chancery  shall  direct,  a  good  and  sufficient  conveyance 
^'  or  conveyances,  assignment  or  assignments,  in  law  and 
^  equity,  according  to  the  nature  and  interest  which  the 
.**  said  yo/in  Hook  hath  ♦or  may  have  in  the  lands,  tene-  *  32$ 
*^  ments,  slaves,  goods,  chattels,  debts,  with  the  bonds 
^^  or  other  securities  for  debts,  which  may  be  appointed 
*^  and  allotted  to  the  said  David  Ross  for  his  dividend  and 
proportions  of  the  said  capital  or  joint  stock  of  Ross  and 
Hooky  with  a  full  and  special  warranty  for  the  sa9ie,and 
^  do  deliver  peaceable  possession  of  the  same  :  and  that 
^  the  said  David  Ross  oe  debited  with  the  lands,  slaves, 
*^  and  other  specific  property,  so  as  aforesaid  comprised  in 
*^  his  share  or  dividend,  and  assigned,  conveyed,  trans- 
^*  ferred  and  delivered  to  him,  in  pursuance  of  such  divi- 
^  sion,  according  to  the  true  value  thereof,  in  the  estimate 
*^  and  account  herein  before  directed  to  be  made,  as  an 
^  offset  or  discount  against  his  proportion  of  .the  stud 
*^  capital  or  joint  stock  of  Ross  and  Hooky  and  also  with  all 
^  payments  made  to  him  by  the  said  Hooky  or  on  his  behalf 
^^  at  anv  time,  since  the  SOth  day  of  Marchy  179S.  And 
^'  if,  after  such  dividend  and  offset,  or  discount  made,  any 
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ftiTE,  1 W.  **  balance  aihill  riemam  due  to  th«  s^i  Dafoid  Ross  lor  1^ 
^iii^'^v^^^    ^  share  t>f  the  said  capital  or  joint  ^ck,  or  of  tlie  rtms^ 
Hook        ^  issued,  hh*e  and  profits  of  the  lands  and  slaves,  that  the 
V.  «  same  be  paid  to  the  said  David  Ross  oiit  of  the  tnonies 

_  ^^"'  **  rcceited  by,  or  sectored  by  the  bonds  taken  by  the  seques- 
**  trators  appointed  by  the  said  Superior  Court  of  Chanceiy 
*^  lor  property  sold,  or  slaves  hb^d  out  by  them  under  ba 
**  order  of  the  said  Court,  if  sufficient  for  that  purpofte^ 
"  excliftive  of  the  expenses  a«d  costs  (except  as  herein 
"  before  excepted)  by  tke  decree  of  the  said  Superior  Court 
**  of  Chancery  dii*ected  to  be  paid  thereout ;  but,  if  the 
^  same  shsiH  prore  instifici^nt  for  the  ditebarge  ihereoT« 
**  that,  in  that  case,  the  said  JoHn^  Hook  do  pay  the  balatice 
^  to  the  said  David  Ross  ;  and  in  case  of  failure  or  defisuTt 
*^  oh  the  part  of  the  said  yohn  No6k  in  making  sueh  pay- 
^  ment,  then  the  commissioners  who  shall  be  appointed 
"  by  the  said  Superior  Court  €)f  Chancery  to  carry  this 
"  decree  imo  effect,  or  Siich  of  thete  as  the  ^sard  Court 
^  shall  direct,  shsd  proceed  to  sell,  in  such  manner  as  the 
"Court  sball  direct,  and  convey  so  tmich  of  the  laitds^ 
•*  slaves,  and  personal  property  which  may  be  alloteed  ta 
"  the  said  y6hn  Hooky  for  his  dividend  as  aforesaid,  ^r  sa 
^^  much  6(  the  lands,  slaves  and  ^rson^l  estate  cotiiprbed 
**  or  meknt  to  be  comprised  in  the  indenture  cff  trust  exe.- 
/'  ctrted  the  fourth  day  of  December^  1801,  between  the 
*^  said  Johii  Hook  of  flie  one  part,  and  Jrulrfw  Donald 
'^  and  others  of  the  other  part,  ifts  may  be  aufficient  to  dis- 
^^  charge  the  said  balance  ;  and  that  the  same  be  paid  ta 
#  329  "  tte  said  ^Dattd  Rossy  m  foil  satisfkction.  of  all  the  de- 
"  mknds  stilted  in  his  bill ;  ^d,  in  case  the  lands,  -slaves,, 
"and  other  property  so  to  be  st>ld,  to  make  up  suchba- 
"fence,  -shall  prove  m^mfficienttb  discharge  the -same,  as 
"  aforesaid,,  ihen  the  said  yohn  Hook  shatll  pay  the  balance 
"  thereafter  retktaining,  to  the  'said  David  Ross^  But  if,. 
**  iipbn  such  final  settlement  and  adjiistihem  of  the  ac- 
*"*cotint8  -bettteeh  the 'parties,  as  herein  before  directed^ 
"  atry  l^sl^hice  shMl  be  found  to  be  due  irbm  the  ^d 
^ -David  Ross  to  the  iaid  John  Hook^  the  same  shall  he 
"paid  to  the  ^d  John  Hooky  in  Uke  manner  as  any  bar 
"lance  "which  may  be  found  to  be  due  to  the  said  David 
^^Rbssy  as'hereita-  directed  to  be  paid  to  Aim.  And  that 
"  the  said  yohn  Hook  3o  pay  the  costs  incurred  in  the  Su- 
."  perior  Court  of  Chimcety,.  except  as  herein  before  cx- 
."  cepted.  And  that,  upon  the  said  yohn  Hook'^s-pctform- 
"  ing  this  decree,  the  said  indenture  of  trust,  made  on  tUe 
"feurthday  of -P«*e;wAtfr,  1801,  be  delivered  up  to  him  to 
"  be  cancelled.  And  so  much  of  the  decree  of  the  saitt 
"  Superior  Court  of  Chancery,  as  is  not  contrary  to  this- 
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^  decree,  is  hbrebt  aftirhed.    And  the  cause  is  sent  j«*A»  isir. 

bmtk  to  ht  proceeded  in,  in  tkat  Ceurt^  according  to  thfe  v^v^Si^ 

^*  principles  in  this  decree.   .  HmIl 

"  Which  is  ordered  to  be  certified  to  the  said  Superior  ^^ 

Court  of  Chancerj%''  '^ 


-«( 


u 


Ro«9. 


Vanmeter  and  others  asainst  Fulkimorc.  Mohdaj, 

THIS  was  an  appeal  from  a  judgment  of  the  JDistrict     If  an  ofRe* 
Court  of  Hardy  rendered  in  an  action  of  debt  upon  a  J^g*«^  ^ 

^ .       «.      .    ,  ..     .      ,  ,^     ^   ^     1  the  Btrit  de. 

An  office  judgihent  was  obtamed  a(;ainst  the  defendants,  ^cndea     b^ 

and  their  appearance  bail,  at  the  rules  held  in  the  Clerk's  the  appear, 
office,  in  October,  1805.  At  the  May  term,  1806,  the  entry  ^y^^  ^^\ 
on  ^he  record  is,  ^  on  the  motion  of  the  defendants,  by  ward» waives 
^*  their  attorney,  the  ofiice  judgment  is  set  aside  :  and  hb  plea^ 
*'  thereupon,  the  appearance  bail  pleaded  payment,  upon  jud^nitnt  Is 
.«  which  issue  was  joined.*'  At  a  subsequent  term  the  ap-  II^SS^S^ 
pearance  bail  wmved  his  former  plea,  and  judgment  was  iiefeudani  is 
entered  against  the  defendmHs  and  die  appearance  haiL  for  well  as  Utat 
the  debt,  &C-  .  .  '^•^ 

It  was  stated  to  have  been  the  uniform  practice  of  the 
old  General  Court,  where  the  appearance  bail  defended  *ihe  ^      i^  330 
.  suit,  as  in  this  case,  to  suspend  the  condiuonal  judgment 
against  the  principal,  till  a  final  judgment  was  obtained 
against  the  af^>earance  baiL 

Judge  TucKRa  observed  that,  if  there  had  been  a  con- 
fession of  judgment  by  the  appearance  bail,  it  might  well 
be  doubted  whether  it  would  not  have  i)een  error  to  enter 
a  judgment-against  the  principals;  on  the  authority,  of  the 
case  of  Fisher  Mid  others  v.  RtddeH,{i)  decided  in  Alrrih 
1865.  But  the  bail,  having  waived  his  former  plea,  len  the 
defendants  undefended  ;  and  therefore  the  court  was  war- 
ranted in  entering  up  judgment  against  them. 

By -the  whole  Court,  judgment  affirmed. 


(1)  The  case  of  Fisher  vnA  otben  v.  Riddell  was  this.  After  a  con- 
ditional jud^ent,  the  defendants  appeared  by  attorney,  and  set  it  aside, 
and  confessed  a  jud^ent  The  plaintiff  then  proceeded  to  a  judgment 
against  the  appearance  bnl.  This  judgment  was  reversed  by  the  Court 
of  Appeals  ;  because  the  conditional  judgment  having  been  set  aside* 
and  the  defendants  having  appelKd  by  £6lr  attorney  and  confessed 
the  plaintiff's  action,  the  appearance  bail  was  thereby  discharged,  and 
ao  judgment  ought  to  hare  been  rendered  s|(m{nit  hin. 
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^-^^■"^■^^    Key*s  Executors  dE^oin^^  Lambert,  representative  of 
SrA  Harmcr. 

In  bills  in  ON  an  appeal  from  a  decree  of  the  High  Court  of 

wTriT'^f  Chancery. 

dliw'^ry  ^^  T^i^  cause  was  very  ably  and  elaborately  argued  by  the 

andforacoq..  Attorney  Generql  and  Hay  for  the  appellants,  and  by  Ran- 

veyance     of  dolph  for  the  appellee,  on  various  points  ;  but  the  Court, 

**tie'  ^**iSl  ^^^^^^  gi^^^g^  ^"^y  opini(Jn  on  the  merits^  having  reversed 

penoQs    in-  ^^  decree  of  the  Chancellor  on  the  ground  of  a  want  of 

teretted    in  proper  parties  defendants,  and  remanded  the  cause  to  the 

such  land,  or  Court  of  Chancery  for  further  proceedings,  it  will  be  unne- 

ouirtit  to*S  cessary  to  state  more  of  the  case  than  that  part  which  has 

made  parties,  relation  to  the  point  on  which  the  Court  did  decide* 

ChMi^^  for  ^^  '''^  ^^  brought  by  Harmer  against  Martin  Key^ 
aconve^knce  ^^  appellants'  testator,  for  a  discovery,  and  (among  other 
of  land  in  thin^)  for  a  conve}'ance  of  two  tracts  of  land  which,  it  was 
J^*^^®  d^*'  alleged,  he  had  purchased  with  the  money  of  Harmer^  *run- 
^foreafina*  der  whom  the  appellee  claimed,)  and  for  Aw  use,  but  had 
decree»ou^ht  taken  the  deeds  in  his  (^Key*s)  own  name.  Pending  the 
to  be  revived  suit,  several  abatements  took  place  by  the  death  of  the  com- 
W*"*^  d  d  "  P'^*"^o^8»  ^^^  process  was  awarded  to  revive  in  the  name  of  • 
^beet,  and  their  representatives.  At  length  Martin  Key  died,  and 
allothe^per-  the  suit  has  revived  against  his  executorSy  without  making 
sons  holding,  his  A»V^  or  d!?9f^^f«  parties.  The  Chancellor  decreed  the 
Si  any  ^an^  ^^°  tracts  of  land  to  be  conveyed  to  the  complainant,  &c.  j 
ner  interest-  directed  the  payment  of  the  rents  and  profits,  and  also  the 
ed,  under  amount  of  an  account  which  had  been  stated,  by  referees 
Ia"d  i  *"  ^^*  chosen  by  the  parties  during  the  progress  of  the  cause,  as  a 
tion.  ^"  ^"^''  balance  due  from  Martin  Key^  in  his  life- time,  to  Harmer. 


*  331 


The  Court,(l)  (consisting  of  Judges  Lyons,  Fleming,  and 
Roane,)  after  taking  time  to  consider,  on  Friday  yih^  26th 
of  June^  delivered  the  following  opinion. 

"  That  in  bills  brought  for  discovery  and  for  a  convey- 
*'*'  ance  of  land  or  other  estate,  all  persons  interested  in  the 
**  land  or  other  estate  prayed  to  be  discovered  and  convey- 
^^  ed,  ought  to  be  made  parties  thereto ;  and,  the  bill  in  this 
*^  cause  being  brought  for  a  discovery  and  a  conveyance  of 
*^  land  said  to  have  been  purchased  by  Martirf,  Key  for  the 
^^  use  of  John  Harmer ^  under  whom  the  appellee  claims ; 


(1)  Jtidfi^e  Tucker  did  not  sit  in  thia  cause,  as  it  involved  a  point 
>vhich  occurs  in  another  cause  depending  in  this  Court,  in  which,  trom 
his  relationihip  to  one  of  the  parties,  he  could  not  tit 
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^^  and  Martin  Key^  the  defendant  to  the  <»'igioal  bill,  being  jws,  18(Kr. 
^^  dead ;  by  which  the  original  ftuit  abated  as  to  him  ;  that  Vi^'v^^,/ 
^  his  heirs  and  devisees,  and  all  other  persons  holding.  Key's  fix'rf 
^  claiming,  or  in  any  manner  interested  under  him,  in  the 
*^  lands  mentioned  in  the  original  bill  ought  to  have  been 
^^  made  parties  defendants  to  the  bill  of  revivor  fileil  in  this 
^^  cause,  before  a  final  decree  was  pronounced  therein ;  and» 
*^  that  not  having  been  done,  this  Court,  without  giving  any 
^^  opinion  on  the  merits  of  the  said  cause,  considers  the  de- 
**  crce  as  erroneous,"  &c.  Decree  reversed,  and  cause  rt« 
mitted  to  the  Superior  Court  of  Chancery  for  the  Rich- 
mond District,  with  leave  to  the  appellee  to  amend  the  bill 
of  revivor,  and  add  proper  parties,  and  for  further  proceed- 
ings, &c« 


*  332 
•Nicholas's  Executors  tf^oiWTylcr,  Triday^ 

ON  an  appeal  froih  a  decree  of  the  Superior  Court  of  Abondgirea 
Chancery  for  the  Richmond  District,  pronounced  by  the  '^  ^«  l?*P« 
lat«  ChaiceUor.  U^UTe" 

The  case  was  this.     Before  the  revolution,  certain  pro-  to  the  tcmle 
perty  of  Philip  Johnson  was  vested  by  an  act  of  Assembly  of  deprecU- 
in  trustees,  of  whom  i?(?*^rr  Carter  Nicholas^  the  testator  of  ^^l^^^^ 
the  appellants  was  one,  for  the  purpose  of  being  sold ;  and  circumstm/ 
after  certain  specific  appropriations,  the  residue  of  the  mo-  ces>  though 
ney  arising  from  the  sales  was  to  be  lent  out  on  such  secu-  nottppe^i^ 
rity  as  the  General  Court  should  direct.     The  trustees  were  JJ^^  ^^^  JeS 
authorised  to  sell  on  credit.     In  November^   1771,  -ffoi^rf  out  of  which 
C  Nicholas^  as  the  principal  and  acting  trustee,  sold  part  of  it  grew  was 
the  property  (consisting  of  houses  and  lots  in  Williamsburg)  ^"^Jj^^^ 
to  Mann  Pagc^  for  803/.  and  took  his  bond  for  that  sum.  gp^cie. 
Page  sold  a  part  of  this  same  property  to  John  Hatley  Norton.^ 
for  600/.  at  what  precise  time  does  not  clearly  appear  ;  but 
on  the  6th  of  March^  1777 y  Norton,  with  Robert  C.  Nicholas 
his  surety,  executed  a  bond  to  two  other  of  JohnsorCs  trus- 
tees, for  the  said  sum  of  600iL  and,  in  an  account  rendered,  on 
the  2d  otAprily  1 778,  by  Robert  C.  Nicholas,  between  **  Mann 
"  Page*^  and  **  Philip  ^ohnson^s  trustees,"  Page  is  credited 
**  by  John  H.  Norton,  for  his  bond  of  600/."  and  by  **  ditto 
^  for  two  years  interest  on  it."     On  the  debit  side  of  the 
account,  Page  is  charged  with  his  bond  of  803/.  in  Novem- 
ber, 1771 ;  and  anmially,  \xi  January,  1773, 1774  and  1775, 
he  is  charged  with  interest  on  the  whole  amount ;  but,  in 
1776  and  1777,  he  is  charged  with  interest  oh  203/.  only. 
At  the  dosing  of  the  account  in  1778,  he  is  charged  with 


Digitized  by 


Google- 


d32 


S^wie  Gairf  9f  Appealu 


♦  333 


jviTB,  l8or.  ^  two  yean  itu^ereH  on  600^  the  sum  Mn  HorWi  vat  to 
^  pay  ;''  but  ke  isv  at  the  same  tiioey  credited  by  jfoMa  H. 
Norton  for  his  boad  of  GOO/,  and  for  two  yearsintereat  oa 
k  as  above  mentioQed. 

In  a  former  suit,  brought  lor  the  purpose  of  settUng  the 
above  trust,  and  of  determioing;  the  proportioa  to  which 
each  claimant  was  entided,  in  which  suit  the  representatives 
of  Fiiilip  Johnaon  and  the  executors  of  Soiert  Carter  Ni* 
ckotoB  were  parties,  it  was  decreed  that  this  bond  executed 
by  John  H.  Norton  and  Robtrt  Carter  Nickota*  should  be 
assigned  to  Tyler y  the  present  appellee,  l&ckola^o  execu^ 
tors  and  Tyler ^  differing  in  opinion,  as  to  Ae  mode  in  which 
this  bond  should  be  settled,  whether  if  was  subject  to  the 
scale  of  depreciation  or  not,  the  executors  *gave  their  qwb 
bond  to  Ty/rr  on  the  11th  of  iV^rt/ary,  1801,  for  the  full 
amount  of  principal  and  interest  $  but,  by  a  stipulation  in 
writing  endorsed  thereon,  they  reserved  the  right  to  dis- 
cuss the  question  whether  tine  bood  in  ifhi^  tj^^ir  testator 
was  surety  for  Norton^  and  which  was  the  foundation  of  this 
bond,  was  liable  to  the  scale  of  1777 ;  and  it  was  fprfher 
stipulated  tba^  Tykr  shpnld  b^  at  libmy  to  ^vail  himself  pf 
any  facts  (not  set  forth  in  the  bond  of  John  H*  Norton  an4 
Sobert  Carter  Nkhola^^  to  Johmon^s  truatee^)  which,  ac- 
cording to  kw  and  the  practice  of  the  CourUi  migl^i  affect 
the  decision. 

The  Chancellor  was  of  opinicn,  that  the  l^oad  o(  N^tan 
und  Nicholaotf  tho^ghe^Ee^utedio  1777,  wasQot,  from  the 
peculiar  ciri^umstanpes  of  the  ca^e*  liable  to  the  scale  oi 
depreeiatioB  $  atid  djacre^d  accordi(>gly« 

The  AUomey  General,  for  the  appellaiM,  after  atajdng 
the  case,  observed,  that  the  only  question  was,  whethes: 
the  hood  e^Eecuted  by  Norton  and  Robert  Carter  Nicholas^ 
the  testator  of  the  appeUaats,  in  1777,  was  liable  to  the 
scale  of  depreciation  ;  and^  if  liable,  at  what  time  the  scale 
should  be  applied^  He  -coi^ended  tshat  there  were  no  c^r* 
cumstanees  in  this  case  which  exempted  the  bond  Groai 
the  general  operation  of  the  S(^e  as  pf  the  date  when  i^ 
was  given.  The  presumption  is»  that  Paf^e  and  Norton 
were  in  treaty  4qt  the  property  some  time  before  the  bond 
was  executed  ;  ihat  Norton  waa  to  have  it,  if  he  could 
oblam  a  credit  with  the-  truces  tor  the  amoiiut  of  ^e 
purchase  qipoey ;  but  thati  until  the  credit  was  actually 
qbtamed,  he  was  not  ei^titled  to  it.  This  appears,  frqna 
the  date  of  the  bond,  to  have  been  done  in  1777 ;  of  course, 
the  credit  is  to  be  entered  under  that  dat^.  It  is  true  tl^rt^ 
in  1776,  Fqge  ia  crc4u^d  bytwpyeiirs  interest  paid  bf 
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Norton,'  hnt  the  probability  i^  thwt  NortOHy  having  pre-  jovb,  lAor. 
vioifsly  made  the  contract  with  Page^  advanced  the  iQtere3t 
from  the  time  when  it  was  first  entered  into* 

It  will  not  be  denied  that  the  trustees  had  power  to  sell 
on  credit ;  and  thfit  i?.  €•  Nicholas  had  full  powers  from  the 
<^ther  trustees  to  acu  If  a  bond  as  good  as  Pag€^9  wttc 
{>Sered  to  him,  he  had  a  right  to  uke  iu  What  difference 
is  there  between  receiving  the  money  and  loaning  it  out^ 
and  taking  a  bond  bearing  interest  ?  The  effect  would  b^ 
the  same*  If  he  had  uken  a  bond  for  money  loaned,  there 
would  have  been  no  question  but  that  k  would  have  beeE 
Uable  to  the  scale.  Robert  C.  Nicholas  was  substantially 
performing  what  was  required  by  the  act  of  Assembly. 
^It  made  no  difference  that  he  was  a  paror  to  the  bond,  be*  ^  534 
cause  the  security  was  not  lessened.  It  has  not  been,  nor 
can  it  be  alleged,  that  he  was  not  perfectly  solvent. 

The  decree  of  the  Chancellor,  by  which  this  bond  if 
directed  to  be  assigned  to  the  appellee,  recognises  it  as  a 
proper  transaction  of  the  trustees.  It  may  be  said  that  it 
grew  out  of  another  which  existed  anterior  to  the  scale  of 
depreciation*     But,  if  the  povrer  of  die  trustees  to  loan  , 

Ae  money  be  admitted,  then  we  must  look  ^t  the  date  of 
the  bond  for  the  time  when  the  scale  is  to  be  applied* 
Suppose  the  suit  had  been  brought  against  the  executors  of 
yohn  H.  Norton^  could  it  be  said  that  the  debt  would  not 
have  been  subject  to  the  operation  of  the  scale  ?  If  this 
would  have  been  the  case  as  to  his  executors,  the  same 
rule  ought  to  be  observed  with  respect  to  his  securi^^ 
Suppose  the  estate  of  Robert  CU  Nkholoi  should  be  com* 
pelled  to  pay  the  debt,  as  the  security  oijohn  H.  Norton^ 
could  his  executors  recover  more  than  according  to  the 
scale  ? 

The  decree  of  the  Chancellor  is  founded  on  a  very  ex- 
traordinary exposition  of  the  statute.    The  law  lays  it 
<lown  as  a  general  rule,  that  the  scale  is  to  be  applied  as  of 
the  date  of  the  contract ;  but  the  5th  section  authorises  the 
Court  to  judge  from  the  whole  circumstances  of  the  case, 
wfaetlier  a  determination  according  to   die  scale  would 
be  just  or  not.(a)     The  Chancellor  completely  reverses  (a)SeeX«iM 
Ae  act  of  AssemUy,  and  makes  the  exception  the  general  ofvirr.ckmu 
rule,  and  the  general  rule  the  exception.     He  says  that  no  ^^'  ^' 
contract  shall  be  intended  to  fall  within  the  operation  of  the 
scale,  unless  it  shall  appear  that  the  parties  so  contem* 
plated :  thus  throwing  it  on  the  debtor  to  prove  that  the 
scale  was  not  intended  to  operate;  whereas  the  statute 
expressly  says  that,  except  where  the  pajrment  was  to  be 
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JUNE,  l8or.  made  in  specific  articles,  or  the  operation  of  the  scale, 

from  all  the  circumstances,  would  be  unjust^  it  shall  be 

applied.     In  the  case  of  Ambler  v.  Wildy(a)  it  is  said  by  the 

President,  in  delivering  the  opinion  of  the  Court,  (p.  42.) 

that  ^*  it  was  not  the  intention  of  the  Legislature  to  let 

*^  men  loose  from  their  contracts,  but  to  allow  a  departure 

(«)  2  iTofA.  ^^  from  the  established  scale,  in  cases  where  it  was  neces- 

36.  t*  sary,  in  order  to  meet  the  real  contract  of  the  parties.^— 

C^l  Call,     Boffle,  &c«  V.  FowkSj(b)  is  analogous  to  this  case.     There 

a  party  was  indebted  in  1776,  and  in  1777  executed  a  bond 

for  the  amount.     Yet  the  Court  would  not  let  in  evidence 

to  prove  the  origin  of  the  transaction.     In  Call  v.  Jtuf" 

(0  1  Calif    Jingle)  the  *penalty  of  a  guardian's  bond  was  scaled.  The 

^  A  A  r        Chancellor,  m  the  mse  before  us,  goes  upon  the  supposi- 

tion  that  it  was  a  specie  debt  due  from  Page.     But  this  is 

mere  supposition.     It  is  true,  the  contract  was  entered 

into  before  the  scale  of  depreciation.     But,  if  a  man  owed 

a  debt  before  the  scale,  he  had  a  right  to  pay  it  in  paper 

money  ;  and  if  a  party  gave  a  new  bond,  it  was  still  liable 

to  the  scale.     This  circumstance,  on  which  the  Chancellor 

V  setms  to  have  relied,  is  stated  by  this  Court  to  have  no 

id)  See  Wil'  influence.(</)    Notwithstanding  tne  hardships  complained 

^  *""  y      of  in  all  these  cases,  yet  tbe  scale  has  been  invariid>ly  ap- 

Keeiing,  1     plied,  unless  it  appeared  that  the  parties  contemplated  a 

Wath.  194.     specie  transaction* 

Taliafcrv  r. 

524r"and    '       Cfa//,  for  the  appellee.     If  the  transactions  which  occur- 
Walker,  &c.    red   in  this  case  had  appeared  upon  the  face  of  the  bond 
V.  Walhr,  2  itself,  there  could  have  been  no  doubt  on  the  subject.     So, 
Wath,  195.     jf  jj  ^jm  j^  shewn  from  the  circumstances,  that  the  debt 
out  of  which  the  bond  grew  was  originally  payable  in  spe- 
cie, it  is  equally  clear  that  it  is  not  subject  to  the  scale  of 
depreciation.     Cases  innumerable  have  been  decided  on 
U)  1  Wash,    this  point-     They  began  with  Pleasants  v.  Btbb^{e)  and 
fn\H  '     ^^^^^  ^'^**  ^^^  Common-wealth  v.  Walker*s  ex^r.{/)    The 
^dMun^rl  ^^*^  ^^  "^^^  Commonwealth  v.  Walker^s  ex^r  is  very  pecu-* 
144.  '  liar.     There  the  money  was  paid  into  the  treasury  in  1777 

and  1778  ;  and  the  certificate  of  those  payments  carried  to 
the  Governor  in  1779,  who  gave  a  different  certificate  for 
the  amount,  as  for  so  much  paid  in  discharge  of  a  British 
debt*  A  new  document  was  given  by  the  Governor,  and 
the  old  document  was  no  longer  in  the  power  of  Walker^  or 
his  executor.  It  was  then  argued,  as  it  is  now,  that  the 
date  of  the  last  instrument  should  alone  be  regarded  as  the 
time  of  the  contract.  But  the  Court  decided  that  the  scale 
was  to  be  applied  as  of  the  da(e  of  the  payments  into  the 
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treasury,  not  of  the  Governor's  receipt  for  the  certificates  jvvs,  l8or. 
of  those  payments* 

It  is  tajcen  for  granted,  that,  if  it  had  appeared  on  the 
face  of  the  instrument  that  this  debt  was  originally  payable 
in  specie,  there  would  have  been  no  pretext  for  applying 
the  scale  to  it.  This  equally  appears  from  the  proceed- 
ings in  the  cause.  The  answer  of  the  appellants  has  re- 
lieved us  from  all  difficulty  with  regard  to  the  testimony 
out  of  the  papers,  it  confesses  the  contract  between  Page 
and  NortoTiy  and  the  consequent  transfer  of  bonds.  As 
the  defendants  ^did  not  choose  to  rely  on  the  estoppel  cre>  ^  336 
ated  by  the  bond  of  Norton  and  Robert  Carter  Nicholas  to 
Che  trustees  of  Johnson^  (if,  indeed,  it  would  have  availed 
them,)  but  submiued  the  whole  case  to  the  Court ;  we  are 
only  to  inquire  what  that  case  was.  The  contract  between 
Page  and  Norton  was  entered  into  in  1776  ;  in  conse- 
quence of  which,  two  years'  interest  from  that  date  waa 
Eaid  by  Norton  to  Robert  Carter  Nicholas  ;  and,  in  1777,  a 
ond  was  givoi  by  Norton^  with  the  same  R.  C.  Nicholas 
his  security,  for  the  amount  of  the  sum  which  he  agreed 
to  pay  on  account  of  Page^  to  Johmon^a  trustees,  of  whom 
it  is  admitted  Nicholas  was  the  acting  one.  It  was  acknow- 
ledged on  all  hands  to  be  a  specie  contract,  which  waa 
only  meant  to  be  secured  by  a  bond.  The  agreement  be- 
tween the  parties  to  this  suit,  endorsed  on  the  bond,  ex- 
pressly enabled  the  appellee  to  insist  on  any  circumstance 
which  belonged  to  the  case.  If,  then,  the  parties  were  to 
inquire  into  the  nature  of  the  ccmtract,  it  would  at  once  be- 
perceived  that  it  was  a  contract  made  in  1776,  which  waa 
clearly  for  specie. 

But  there  are  other  points  of  view  in  which  this  case 
may  be  considered,  which  make  it  equally  clear  that  the 
scale  ought  not  to  ^  applied.  In  the  account  exhibited 
by  the  testator  of  the  appellants,  it  appears  that  he  con- 
tem|dated  this  as  the  debt  of  Norton^  m  1776 ;  because  it 
is  brought  into  the  account  and  interest  charged  as  of  ihsit 
date.  Shan  a  trustee  be  allowed  to  change  the  nature  of  a 
contract  in  which  he  is  a  party  I  Robert  Carter  Nicholas 
(knowing  all  the  circumstances)  ought  either  to  have 
taken  the  bond  from  Norton  in  lieu  of  Pag^s^  as  of  the 
date  of  1 776,  or  recited  the  transfer  on  the  face  of  the  bond 
itself.  He,  as  trustee,  h^s  surely  been  guilty  of  a  fault ; 
and  if  a  prejudice  has  been  produced,  it  oug^ht  to  fall  on 
him  alone. 

In  another  point  of  view,  this  transaction  affects  him  c^s 
a  trustee.  This  was  a  voluntary  act  on  his  part.  When  a 
thistee  receives  money  on  account  of  the  trint  estate,  it  is  a 
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jvvB,  l«or,  ditfititttt  thing.    The  dd>ior  has  a  lig^t  ta  nlake  a  ^ 

%i^^^r^^    of  the  money  due ;  and  the  trustee,  in  receiviag  k,  sa 

NielMUs^    mereljr  a  passive  instrameat.     But  in  this  case,  Jt.  €• 

<z'ia       Nidtoha  was  an  aetive  aga&t»    Instead  of  receiviog  moMV 

TyM.      in)in  thftorij  he  accepted  a  bond,  in  whkh  he  himsaft 

^.....^.MM*  became  a  party,  and  exonerated  Page^  who  was  clea^fy 

bound  ti>|Miy  specie*    It  was,  in  fact,  a  continuation  of  tlie 

old  contract. 

*     This  case  falls  completely  within  the  reason  of  the  case 

(«)  t  CoA;     ^^iifwkh  v..  Clinch.(a)    There  a  lease  was  entered  <4mii> 

«^%Q^  1^3^i  which  not  being  recorded,  another  lease^  with  die 

337       'game  covenants,,  was  executed  in  1778.    It  was  dedded 

•that  the  rents  shonld  be  settled  by  the  scale  of  1777*    Tbe 

pnesent  case  is  to  be  considered  as  if  the  second  bond  was 

-only  a  giwrantee  of  the  old  debt,  and  the  trustee  kimself  a 

security.    It  is  the  same  thing  in  a  Court  of  Equity,  as  if 

•the  new  bond  had  recited  the  old  one,  and  Ifickoltai'M  gun* 

^vanty  of  tbe  payment  of  it* 

{h)  t  Call         The  case  of  Bogk  be*  v.  r#«^J^,(^)on  which  the  Juor- 

244  nty4icmrMt  seems  principally  to  rely,  has  no  resemblance 

to  thisr    In  that  case  there  were  tto  eircumitaaces  to  guide 

dK  judgment  of  the  Court ;  and  it  mig^t  be  presumed  that 

the  parties  contem|^ted  a  depreciatmn,  and  asade  pro- 

^fteitm  for  it  in  the  bond*    But,  in  this  case^  no  sinh  idaa 

-can  he  entertained*    The^  nature  of  the  tnmsaction  ihe%v» 

that  nothing  like  depivciation  was  contemplated* 

We  are  entitled  to  the  relief  sought  fblr,  from  NioMa^9 
executors,  on  the  ground  of  the  fidueiary  character  of  dieir 
testator.  His  estate  is  liable  for  the  full  aatoulit  of  the  old 
bond,  because  he  improperly  converted  it  into  the  new 


Som^  m  reply*  It  will  be  adasitted  by  Ae  counsel  on 
die  other  side,  that,  from  the  face  of  tbe  bond,  if  nothing 
else  appeam^  the  seale  of  dept*eciation  ought  to  be  applied* 
This  being  Che  general  rule,  if  there  be  any  ground  mr  an 
ekteption^  it  bchtyvvs  the  appellee  to  bring  Ms  case  within  it* 
Tbe  date  of  tbe  bond  is  explicit*  The  grbund  taken  by 
die  cMnsef  for  the  appellee  seenw  to  resblve  iteetf  into  this 
idea ;  that  ^i^AfK  Carier  Nkhota^h^^  a  trustee  ought  not 
so  have  taken  ihrtM^$  bcmd  with  himself  seeuri^'  in  part 
'  pa3mient  of  ittjrV  specie  debt*  It  would  seem,  howeviSr, 
from  the  Record,  thiit  the  bond  was  not  taken  by  Niehetai, 
but  by  the  other  gendemen  who  were  associated  with  him 
in  the  tlust.  No  blame  can  dierefore  attach  to  Nicholas. 
The  trustees  might  undoubtedly  have  received  the  money ; 
Qt^MJfottm  had  become  indebted  to  i^r,  in  crasequence 


Digitized  by  VjOOQIC 


IntfuiiUtYfar^ibeCmmonweali/L  $S7 

0!  ikt^lMrchMe  of  amrproptitjry  he  jbig^tfame  paidifae  |0Kk»ii9r. 
'momy  to  JAcAoAmw    So,  after  ^  execution  of  die  bond  bjr   \^^>r>^^ 
Norton  and  JfichoJas  to  the  other  trosteee,  the  monejr  rVkhoWs 
might  have  been  paid ;  and^  aa  it  respected  Nicheiasj  be      *  ^^^ 
fbeitt^  bodi  a  trustee  and  a  sectiri^  in  die  bond^  a  payment      ,^^ 
.hf  bun  would  have  been  Bierely  a  transfer  of  die  money        ^^' 
.bam  die  right  hand  to  the  left.    Sudi  idk  formality  coukl 
not  have  been  expected*  j 

^mad  the  Hioney  been  paid  in  any  form,  it  mutt  either        *  S38 

have  been  lent  out  or  retained  in  the  hands  of  the  trustees. 

•Had  it  been  retained,  it  would  have  depreciated  to  nothing. 

No  fsuk  coidd  have  been  fbimd  with  Nicholin  for  lending 

it  out,if  it  had  been  paid  to  him  by  Page.    The  caution  of 

•the  Legialatupe,  in  directing  that  the  money  should  be  lent 

-  out  upon  such  securi^  as  the  General  Court  should  ap- 

•  prove,  related  only  to  the  solvency  of  the  oUigors.     (f 

there  existed  no  Court  at  the  time  the  piqrments  should  be 

made,  and  the  trustees  nevertheless  took  upon  themsdv«s 

to  make  a  loan  without  the  intervention  of  any  Court,  all 

diat  they  could  be  called  on  to  do,  would  be  to  gualwity  the 

.ultimate  payment  of  the  debt  then  legidly  contracted,    lb 

diat  extent  there  would  be  no  quesdon  as  to  the  liability  of 

It  was  impossible  to  foresee  the  future  evema  which 

'totik  ]riaoe.    It  was  impossible  to  foresee  the  depreciation 

dfthe  paper  money ;  nor  could  it  InM  been  ^tuppoaed  that 

jmother  bond  with  one  of  the  trustees  as  seoority  was  not 

better  than  the  bond  of  J^{g!e  hiaMel^ 

Surely,  Robert  Carter  Nicholas  having  acted  fiuriy  as  a 
trustee,  ought  to  be  protected  in  die  «sme  vMnner  as  any 
other  innocent  security,  who  could  not  have  been  liaUe 
heyond  the  scale  ait  die  date  of  tbebond,  akhpugh  it  might 
haSve  been  given  for  a  preexisting  debt :  bnt,  in  this  case, 
there  vvns  not  suficieBt  evidence  that  the  contnact  between 
Fage  and  Norton  wns  consuasanated  till  17fT  i  and  there*- 
fore,  the  scale  should  be  applied  ns  of  that  date. 

Randolph^  on  the  same  aide,  t>bserved,  that  he  under* 
stood  all  the  cases  decided  by  this  Court  to  go  upon  the 
principle,  thsa,  if  .there  went  a  general  bond  for  the  pay-  . 
ment  of  money,  and  nothing  on  the  face  of  it  leading  to  an 
taterior  dale  of  the  transliiction,>iK>  evidence  should  be  re- 
ceived to  riiew  it.  Nor  was  die  case  otSUfiwith  v*  CSncfi 
an  exceplioni  It  is  true  the  Court,  in  that  case,  carried 
back  the  transacdon  to  1776,  ^dthough  the  deed  on  which 
thc^uit  was  brought  was  -  dated  in  177B.  But  it  was  on 
the  ground  that thesttbse^oent  deed  was  a  mere  transcript 
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yirivE,  1807.  of  die  former,  and  had  been  executed  because  die  fint  \aA 
not  been  recorded.  To  be  within  the  spirit  of  the  case  of 
Skifmnth  V.  Clinch^  this  should  have  been  a  new  bond  exe- 
cuted by  Page^  with  Nicholas  his  security. 

But  it  is  supposed  by  Mr.  Call  that  the  agreement  of  the 
_^.^_    appellants  endorsed  on  their  bond  operates  as  an  estoppeL 
^  339        *This  cannot  be  inferred.  .  All  that  they  meant  was,  that 
the  case  should  be  decided,  according  to  law* 

If  Norton  alone  had  been  before  the  Court,  there  could 
have  been  no  doubt :  and  what  can  make  a  difference  as 
to  Nicholas^  a  party  in  the. same  bond  i  If  such  a  differ- 
ence is  to  be  made,  it  must  be  on  the  ground  that  some 
improper  act  is.  imputed  to  Nicholas,  in  hb  character  of 
trustee.  But  how  is  he  jusdy  chargeable  with  any  impro- 
priety of  conduct  i  Is  there  any  difference  between  Pagers 
paying  the  money,  and  doing  what  he  did  ?  He  paid  vcdue. 
And  the  question  is,  whether  Nicholas  shall  be  liable  as  a 
trustee,  when  he  did  not  dream,  at  the  time,  of  deprecia- 
.tion? 

What  a  phenomenon  iti  jurisprudence  would  it  be,  to 
say  that  Norton  would  not  have  the  benefit  of  the  sode^ 
and  yet  that  Nkholas^s  executors  (if  he  had  paid  the  mo- 
ney as  security  for  Norton)  could  only  recover  of  him  fay 
the  scale  ! 

A  trustee  cim  never  be  liaUe  to  a  penalty  unless  it  ap« 
pears  that  he  meditated  a  fraud.  In  this  oise,  NichoCsm 
(having  acted  fairly  and  honesdy,  and  under  the  advice  of 
the  other  trustees)  ought  to  be  protected. 

Curia  advisare  vtUt. 


Monday,  June  22.  The  decree  of  the  Chancellor 
unanimously  affirmed :  the  Coiut  considering  Nicholas  to 
stand  in  the  saine  situation  as  i%^r,  and  liaUe  to  pay  the 
full  amount  of  the  bond  without  depreciation,  in  the  same 
manner  as  Page  would  have  been  bound* 


Meek  and  others  against  Baine. 


June  70. 

Where  two  *  THE  appellee  obtained  a  judgment  against  the  appel- 
terms  of  this  lanto,  on  a  forthcoming  bond,  at  the  District  Court,  held  at 
^wLd*^     W^otfAmj^^n  Court- HouMe,  on  the  4th  of  October,  11105: 

since  the  ap- 
peal, and  betoe  the  record  is  broogfat  up,  the  administrator  of  the  appellee  Wkf 
have  the  appeal  dismissed,  on  motion,  witiuMt  resortinif  to  a  scire  /iicuif . 
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fi€m  which  judgment  an  appeal  was  taken,  at  the  same   jvvn,  isor. 

term,  to  this  Court ;  but  no  record  of  the  appeal  was  sent 

up. 

More  than  two  terms  having  elapsed,  and  the  appellee 
having  died  intestate  since  the  appeal,  J^cning  moved  to 
enter  an  appearance  for  his  administrator,  and  to  dismiss 
^the  appeal  without  resorting  to  a  scire  facias.     He  con-        lit  340 
Bidered  this  case  as  not  coming  within  the  reason  of  the 
case  of  Woody.  Webby  cited  in  a  note  to  Daniel y.  Robin^ 
^otCs  Executors.(a)     There  the  appeal  was  docketed  in  (a)  1  WomK. 
this  Court,  and  the  judgment  might  either  have  been  re-  ^^ 
versed  or  affirmed ;  but  here^  the  record  not  having  been 
brought  up,  the  appeal,  according  to  the  course  of  the 
Court,  can  obW  be  dtsmissecL    This  was  settled  as  the 
practice  of  the  Court  in  Mills  v.  Blaci^(b)  and  referred  to,  (b)  1  Co//. 
at  the  last  term,  in  the  case  of  Nelson  v.  Matthews.{c)  The  ^^' 
practice  in  England  oi  suing  out  a  scire  facias  adaudiendum  u^M^M^ 
errores  upon  the  death  of  the  defendant  in  error,(rf)  has  no  2I. 
weight  in  this  case;  because  our   act  of  Assembly  ex-  {d) I  Soli. 
pressly  directs,  that,  unless  a  transcript  of  the  record  be  ^  ^^ 
sent  up,  on  or  before  the  second  term  of  the  Court  of  Ap-  y,  Crtmmart 
peals,  after  the  appeal  shall  have  been  granted,  it  shall  be  and  1  Lmd 
dismissed,  unless  good  cause  be  shewn  to  the  contrary  ;  ^^7**  ^^* 
and  the  Court  will  not  intend  that  there  is  good  cause,        * 
where  the  appellant,  far  from  attempting  to  shew  it,  does 
not  even  prosecute  his  appeal. 

Curia  advisare  vult. 

Monday  J  June  22.  The  President  delivered  the  opi- 
nion of  the  Court,  (absent  Judge  Tucker,)  that  the  appeal 
be  DISMISSED,  in  the  common  form,  the  entry  to  be  on  the 
motion  of  the  administrator,  &c« 


Edmonds  against  Carpenter,  Commissioner  of  the     Monday, 
Revenue.  5^22. 

THE  only  question  in  this  case  was,  whether,  under  the  The  proirlso 
act  of  Assembly  entided  "  An  act  laying  taxes  for  the  >>*  ^«  ^^v*- 
"  support  of  government,"  passed  the  23d  of  January^  y^mj  ^, 
1799X0  ^  merchant  keeping  two  retail   stores  in  the  1799^  that  ' 

not  above 
one  tax  should  be  paid  by  a  merchant  for  seUing  goods  at  one  and  the  same  store, 
was  not  to  be  construed  so  as  to  compel  the  payment  of  separate  taxes  on  sereral 
stores  kept  by  the  same  merchant 

(e)  £iv.  Code,  c«  243.  s.  2.  p.  38#.    Sec  alto  Saii9ni  Acf  of  1797,  c.  1.  s.  4. 
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&iprem^  CaUH  q^Appa^. 


Edmondi 
Carpenter. 


ivmB,  laor .  ^anae  touaty^  was  campelUd  to  uike  out  a  license  tqv  esM^i 
atore*(l)  Tbe  Coumy  Court  depicted  th^t  a  licence  lor  esjct^ 
store  was  necessary^  and  imposed  a  fine  of  500  dollars  op 
EdimnJs^  for  rctaUing  fooda  at  one  of  his  Atorea  wi  Aiout 
a  license ;  ha  having  two  stores  in  tbe  sam^  County,  and 
but  one  license.  From  the  dectsioa  of  the  County  Court 
Edmonds  amealed  to  the  District  Court,  ^liiere  tbZe  jud^ 
ment  was  amrmed.  Tbe  cau^t  was  brought  up  by  a  writ  of 
mtpermedtoM  to  this  Court. 

Wkkham^  for  the  plaintiff  in  error,  contended  that  tbe 
tax  under  this  law  was  merely  per$0nal^  nothing  havmg 
been  said,  in  the  enacting  clause,  abouta^/pr^.  The  words 
of  the  act  are  ^^  upon  any  penorCs  producing  to  the  com*- 
^  missioner  of  the  revenue^'  a  receipt  for  so  much  money 
We  should  grant  a  license  in  the  manner  therein  prescribe^ 
to  sell  goods,  &c«  Nothing  could  create  any  doubt  but  the 
prowo  to  that  clause,  which  declares  that  **  not  aboire  on<| 
*^  tax  shall  be  paid  on  account  of  ao  selling  at  one  and  th^ 
^  same  store*^  But  he  contended  that  a  proviso  never 
could  have  the  effect  of  enlarging  a  general  enacting  clauael 
Where  the  general  words  of  a  law  are  plain,  w^  never  havo 
recourse  to  the  proviso. 

The  Attorney-Gcnertdy  for  the  defendant  in  error,  coo-^ 
tended  that  this  was  clearly  a  tax  upon  each  store,  and  nof 
a  personal  tax.  The  license  was  for  permission  to  vend 
certain  commodities  ;  and  the^^r^t^i^^  b^iog  ap«t  of  ^e 
act  must  be  taken  into  the  construction  of  it,  and  is  explana- 
tory of  the  intcntioa  of  the  Legislature  that  a  tax  was  to  be 
paid  for  each  store. 

If  we  look  into  the  subsequent  revenue  laws,(a)  we  shall 
plainly  perceive  that  it  was  the  intention  of  the  Le^sla- 
ture  that  a  ux  should  be  paid  upon  each  store  :  for  the 
same  proviso  which  is  foimd  in  this  act  goes  further,  and 
says,  *^  and  if  any  person  shall  possess  two  or  more  stores, 
^  he  or  she  shall  pay  one  tax  for  each  sto^e.'*  He  did  not 
say  that  this  legislative  exposition  was  obligatory  on  the 
Court ;  and  he  was  well  aware  that  it  might  be  urged  as  an 
argument  against  the  tax  under  the  present  law.  But 
thb  general  law  and  enacting  clause  was  the  same  in  all 
the  acts. 


(m)  See  Bev. 
C9de,c.  255. 
s.  2.  p.  396. 
sndeveiyan- 
ausl  reTenue 
law  since 
pasted. 


(1)  This  act  wtt  tlterwards  amended,  and  a  separate  tax  directed 
to  be  paid  for  each  store.    See  Ron.  Code^  1.  ▼.  p.  396i.  o  3M.  a.  9.  and 

^  suibsequent  revenue  laws  annually  passed. 
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'  '^Wkkham^  in  reply,  laid  it  down  as  a  general  proposition  ivhs,  I80r. 
6iat  a  proviso  in  an  act  never  enlarges  its  operation^  inaajr    s,^'^^^^^ 
case  ;  much  less  in  a  penal  law*     The  legislative  exposi-     £(iinon4» 
tion«  which  has  been  relied  upon^  clearly  proves  that  they    ^     ^' 
did  not  think  this  law  embraced  the  case  of  a  person's  selK      *!^"  ^^, 
i^g  goods  at  two  stores  under  one  license^  or  they  would 
AOt  have  changed  the  language  of  the  proviso,  in  their  sub- 
sequent revenue  laws* 

Tuttday^  June  23.     By  the  whole  Court,  the  judgmenf 
of  the  District  Court  was  reversed* 


Worsham  against  M^Kcnjtfc*  Momltr^^ 

ON  an  appeal  from  a  decree  of  the  High  Cburtof  Chan-  After  a  csoii* 
Cery.  fesiioo   of 

John  JforsharH^  the  testator  of  the  appellant,  being  in*  ^^^^^ut^ 
ciebtedto\3f*i^<?«2i£r  by  bond  in  which  his  heirs  were  bound,  in  an  action 
departed  this  life,  leaving  lands  incumbered  by  a  mortgage  brought  on 
Is  well  as  a  considerable  pei^onal  estate  under  no  incum-  **.*•,  ^*J^* 
brance.  These  lands  he  devised  to  miliam  Worsham  the  Sic  ^rpo2 
appellant,  and  made  him  his  executor.  As  devisee  hfe  en-  of  r«coverin|^ 
tered  upon  all  the  testator^s  real  estate  i  and,  in  the  charac-  »gr*in«t  him 
ter  of  executor,  he  took  possession  ahd  disposed  of  all  the  ^t^,  f^",[ 
Aaves  and  personal  property.  dtntoHa^t,  he 

The  appellee  having  obtained  a  judgment  against  the  ap*  cannot  resort 
pellant  as  executor  on  the  said  bond,  and  issued  an  execu-  ^  *   hJ^S 
tion  which  proved  unproductive,  comnienced  a  suit  in  the  ^lieJi  on  the 
District  Court  of  Petersburg  on  the  executorisd  bond,  with  ground  that 
a  view  to  charge  the  executor  in  his  own  right  for  a  aevas-  »«  h*d  tiMf 
tavit^  artd,  with  him,  the  securities  in  the  bond  for  his  dUe  SJ^^l^JJ^ 
administration  of  his  testator^s  estate.     At  the  September  hU  tesutor. 
term,  17^8,  the  cause  was  continued  for  the  defendants  ; 
and,  in  Aprily  1799,  judgment  was  confessed,  with  a  stay  of 
execution  until  the  1st  of  September ^  1799*     At  the  expira- 
tion of  this  period,  an  execution  issued  on  the  judgment, 
and  a  delivery  bond  was  taken,  upon  which  judgment  was 
ironfessed  at  April  term,  1800,  with  a  stay  of  execution  un- 
til the  1st  of  October  then  next  following* 

The  appellant,  the  executor,  obt?iined  ah  injunction  from 
the  High  Court  of  Chancery  oil  the  ground  6f  ik  full  ad* 
ministration  of  the  person^  assets ;  and  assigtied,  as  a  *rea*  ^  343 
Aon  for  his  not  relying,  at  common  law,  on  the  plea  of  pknt 
4dmimstravU^  that  the  affairs  of  his  testator  were  4o  oora- 
V«L.  L  Y  y 
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juwK,  I80r.  plicated  that  he  did  not  ktioW  the  state  of  the  assets  at  iSm 
time  when  the  judgment  was  rendered  ;  and  moreover 
stated  that,  being  ruled  to  trial  without  counsel^  (the  late 
Mr.  John  Thompson^  whom  he  had  retained  in  the  defence, 
liaving  departed  this  life  but  a  short  time  before  the  tris^ 
came  on,)  judgment  passed  against  him  unopposed. 

The  answer  of  the  appellee  expressed  a  doubt  of  the  ap^ 
pellant's  having  fully  administered  the  personal  assets  of  hie 
testator,  and  relietf  on  the  several  confessions  of  judg- 
ment ;  and  on  this  point  also,  that  the  appellant,  as  heir  or 
devisee,  was  in  possession  of  ample  funds  to  discharge  thi» 
debt. 

The  bill  was  dismissed  on  a  final  hearing,  from  which  de-« 
eree  of  dismission  an  appeal  was  taken  to  this  Court. 

Wtckham^  for  the  appellant,  'fhe  first  point  meant  tobtf 
contended  is^  that  the  appellant  is  not  barred  from  seeking 
relief,  in  equity,  by  the  judgment  at  law.  This  point  has 
never  been  solemnly  settled  in  this  Court ;  but  it  has  imi- 
formly  been  acted  on  in  the  Court  of  Chancery.  Cases 
have  frequently  occurred  where  an  executor  has  been  re- 
lieved after  a  judgment  at  law,  if  it  appeared  that  be  had 
acted  fairly  and  had  fully  administered  the  assets  of  his  tes- 
tator. In  the  Federal  Court  the  same  rule  prevails,  on  the 
ground  of  its  being  the  setded  practice  of  the  Courts  of 
Chancery  in  this  state.  In  the  present  case,  it  is  assumed 
as  a  fact,  that  the  executor  had  (before  the  rendition  of  the 
judgm^ent)  fully  administered  the  estate  committed  to  his 
charge.  He  exhibits  an  inventory  and  account  of  sales  of 
the'personal  estate  ;  and,  though  he  does  not  produce  an 
appraisement,  yet  that  is  immaterial,  as  the  account  of  sales 
corrects  and  overrules  the  appraisement.  The  account  of 
administration  is  in  the  common  form,  and  has  received  the 
Sanction  of  the  County  Court.  When  that  is  done,  the  ac<* 
count  is  always  presumed  to  be  correct.  It  is  never  the 
course  of  the  Court  of  Chancery  to  require  the  vouchers bj^ 
which  the  several  hems  of  an  account  of  administration  are 
supported.  If  an  account  be  objected  to,  it  is  referred  to 
a  commissioner  to  examine  and  compare  the  items  with  the 
Vouchers  on  which  they  are  founded.  By  the  account  which 
has  been  settled  by  commissioners  and  passed  by  the  County 
Court  we  are  creditors  to  the  amount  of  three  hundred  anid 
fifty^pounds.  During  the  present  term  of  the  Federal 
#  344  Court,  administration  ^accounts  have  been  admitted  with* 
out  vouchers,  and  verdicts  rendered  for  the  defendants,  on 
the  plea  of  fient  administravitm    ^ey  should  always  be 
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considered  aa  prima  facie  evidence ;  and^  if  objected  to,  jvne,  18or 
ought  to  be  referred  to  a  commissioner.  v^^v^i^ 

Bat  it  may  be  argued  that  the  appellant  confessed  a  judg-     Worslum 
.  roent*    This,  under  existing  circumstances,  ought  not  to    ^, j.^*   . 
prevent  relief  in  equity,     I  will  not  raise  the  question  ^"^'^' 

(which  seems  never  to  have -been  solemnly  settled)  whether  ' 
a  previous  suit  be  necessary  against  an  executor,  before 
you  can  sustain  an  action  on  the  adn^'inistration  bond.  Let 
It  be  admitted  that  the  judgment  at  law,  under  the  circum- 
stances of  this  case,  was  an  admission  of  assets,  and  that  on 
a  remm  of  an  execution  "  nulla  bona^^  the  executor  would 
have  been  liable  for  a  devastavit.  If  relief  could  theij 
have  been  had  in  equity,  his  confession  of  judgment  can- 
not vary  the  case  :  for  the  fetuniiof  nulla  bona  would, 
at  law,  have  had  the  same  effect ;  it  would  have  estop- 
ped the  executor  from  saying  that  he  had  no  assets,  fven 
if,  pending  the  suit  at  law,  he  had  applied  to  the  Chancel- 
lor for  relief,  he  would  have  been  compelled  to  confess  a 
judgment. 

Another  reason  may  be  assigned  why  the  appellant  ought 
not  to  be  deprived  of  relief  in  equity.  He  was  induced  to 
confess  a  judgment  under  an  impression  that  he  cpuld  not 
defend  himself  at  law.  Counsel  differed  in  opinion  on  this 
point ;  and  even  his  own  counsel  was  of  opmion  that  he 
could  not  avail  himself  of  a  defence  in  a  Court  of  Common 
Law.  It  may  be  said,  that,  by  obtaining  a  stay  of  execu** 
tion,  hs  undertook  to  pay  the  money  in  any  event.  But  he. 
evidently  mistook  his  case  ;  and  it  has  always  been  held, 
thut  a  man  shall  not  be  precluded  from  relief  in  equity  merer 
\y  becaiise  he  was  mistaken  in  the  conduct  of  his  suit  at  law^ 
It  will  be  admitted  that  if,  by  a  stay  of  execution,  he  had 
deprived  the  creditor  of  his  right,  he  must  abide  b^  the  conn 
sequences.  But  that  does  not  appear  to  be  the  case  in  the 
present  instance.  No  payments  were  made  by  hin^  to  other 
creditors,  between  the  rendition  of  the  judgment  and  the 
expiration  of  the  time  to  which  execution  was  stayed ;  and 
the  assets  of  his  testator  were  as  sufficient  at  one  period  a^ 
zx  the  otI\er. 

I  come  now  to  another  point ;  the  supposed  liability  of  ^ 
the  appellant  as  devisee,  ih  consequence  of  the  lands  given 
him  by  the  will  of  his  testator,  it  is  admitted  that,  if  the 
lands  be  sufficient  to  satisfy  prior  incumbrances,  the  sur* 
plus,  if  any,  is  assets  in  equity.  If  he  is  to  be  charged  on 
^account  of  those  lands,  it  should  be  as  heir  or  devisee ;  and  ^  345 
the  lands  should  be  sold  for  the  payment  of  the  demand ; 
butdiere  should  be  no  personal  charge.  By  charging  the 
lvul>  not  n^ore  than  the  vaiu^  thereof  covXd  be  recovered ; 
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JUNE,  180r.  but  by  making  it  a  personal  charge  he  may  be  eompelled 
to  pay  ten  times  its  value ;  especiaiiy  as  it  was  incumbered 
with  a  mortgage  which  must  first  be  satisfied* 

If  the  appellant  be  entitled  to  relief  in  equity  as  executor^ 

^^^^^    and  be  chargeable  as  devisee^  then  there  ought  to  be  a  de- 
""  crce  for  the  sale  of  the  lands,  by  commissioners,  and  an 

account  taken  of  the  real  and  personal  estate  which  came 
to  his  hands ;  becau*.e  the  value  of  those  lands  cannot 
otherwise  appear*  In  every  view  of  the  case,  the  decree 
of  the  Chancellor  ought  to  be  reversed,  and  an  accoont 
taken  ;  and  the  judgment  at  law  should  stadd  as  a  aecurity 
for  the  performance  of  the  final  decree, 

Hay^  for  the  appellee.  It  appears,  from  the  documents 
filed  in  this  cause,  that  the  appellee  brought  a  suit  against 
the  appellant  as  executor^  upon  the  bond  of  his  testator ; 
and  that,  after  a  judgment  and  an  ineffectual  execution,  a 
suit  was  brought  on  the  executorial  bond,  in  which  the 
security  in  the  bond,  as  well  as  the  executor,  was  a  party. 
The  suit  progressed,  and,  finally,  a  judgment  was  confess- 
ed by  the  appellant,  in  consequence  of  his  agreement  thtft 
he  himself  would  pay  the  debt ;  and  six  mondis  were  al- 
lowed for  that  purpose*  The  time  elapsed  j  an  executioa 
issued,  and  a  forthcoming  bond  was  taken.  At  the  moment 
when  a  motion  was  about  to  be  made  for  a  judgment  on 
that  bond,  the  executor  again  confessed  a  judgment,  and 
obtained  a  stay  of  execution  for  six  months  longer*  It  is 
now  contended  that  he  is  not  bound  by  these  two  judg^ 
ments  deliberately  rendered  by  himself* 

Much  has  been  said  by  Mr*  Wickham  to  shew  the  pnic« 
tice  in  the  Chancery  and  Federal  Courts,  as  to  relief  in 
cases  of  ^  fair  administration*  I  shall  not  deny  the  pro- 
priet}*^  of  this  practice ;  but  I  do  not  see  the  propriety  of 
a  reference  to  those  authorities*  I  never  meant  to  zmf 
that  a  judgment  against  an  executor  in  his  executorial  cha- 
racter deprived  him  of  relief  in  equity,  if  he  were  other- 
wise entitled  to  it ;  bul  I  do  satf  that,  when  there  is  a  suit 
brought  against  an  executor  for  wasting  the  assets  of  his 
testator,  tor  retribution  out  of  his  own  estate,  his  confes- 
sion of  judgment  is  an  acknowledgment  that  the  charge 
of  waste  is  true,  and  that  he  is  bound  both  in  law  and 
equity*  It  is  remarkable  that,  in  this  case,  there  was  a 
*  349  "^^y  *<^f  execution  even  after  ajudgmentona  forthcoming 
bond ;  the  appellant  clearly  manifesting,  in  every  stage  of 
the  proceedings,  that  he  considered  the  debt  as  his  own. 
These  circumstances  differ  the  case  widely  from  the  state* 
ment  made  by  Mr«  Wiciham.    The  suit  in  whi^  ibm 
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judgment  was  confessed  was  not  against  the  appellant  as  jvm b,  1807. 
executor  i  but  against  him  in  his  own  rightj  to  establish  a 
devastavit*  • 

But  it  is  assumed  as  a  fact,  that  the  appellant  has  fulljr 
and  fairiy  administered  the  assets  which  oame  to  his  hands* 
This,  it  is  said,  appears  from  an  account  which  has  been 
returned  to  the  County  Court ;  and  we  are  told  that  a 
Court  of  Equity  will  relieve  in  such  cases,  where  a  judg« 
ment  has  been  rendered  against  a  man  in  his  executorial 
character*  This  last  position,  though  true,  has  no  appli- 
cation-  to  the  case  before  the  Court.  Relief  is  sought  by 
the  appellant,  not  in  his  representative^  but  in  his  inJp' 
vkhial  character  ;  sq  that  the  executor,  as  a  party,  would 
not  come  within  the  scope  of  M n  WicJkhams  own  argu- 
ment. 

Though  a  Court  of  Equity  will  relieve  where  an  execu- 
tor has  acted  fairly,  yet  the  rule  does  not  apply  to  this 
case.  The  account  exhibited  by  the  executor  has  a  very 
suspicious  aspect.-  There  is  no  account  whatever  of  any 
ciredits  to  the  estate  of  his  testator.  It  is  improbable  that 
a  man  should  have  owed  upwards  of  a  thousand  pounds, 
and  that  not  a  shilling  should  be  due  to  him.     Such  ap- 

E^ars  to  have  been  the  case  with  the  testator  of  the  appel- 
nt,  from  the  account  exhibited  by  his  executor.  Again, 
there  was  no  appraisement  of  the  estate.  This  the  exe^ 
cutor  was  bound  to  have  done,  by  the  tenor  of  his  oath, 
and  the  condition  of  his  bond.  This  important  duty  was 
omitted.  Why  i  The  account  of  sales  will  answer.  It 
will  be  found  that  ten  negroes  sold  for  three  hundred  and 
odd  pounds  only,  and  were  purchased  by  the  executor  him* 
self.  It  may  be  said,  that  it  might  have  been  either  a  good 
or  a  bad  bargain  ;  but,  if  there  had  been  an  appraisement, 
the  real  value  of  the  negroes  would  have  appeared.  As 
the  executor  has  not  done  what  his  duty  prescribed,  we  are 
at  liberty  to  presume  against  him,  and  to  infer  that  the 
sale  was  a  fraudulent  one.  That  the  executor  committed 
a  devastavit  J  there  can  be  no  doubt.  The  evidence  of  the 
counsel  who  prosecuted  the  suit  against  him  shews  that  the 
plaintiff  was  prepared  to  establish  that  fact,  and  that  the 
confession  of  judgment  was  the  effect  of  a  compromise  be- 
tween  them,  which  was  proposed  by  the  executor  himself. 
From  that  moment  he  considered  that  the  executor  took 
the  debt  upon  himself. 

*It  is  said  by  Mr.  Wickham^  that  the  second  judgment        ^  347 
makes  no  difference,  since  there  would  necessarily  have 
been  a  judgment  at  law.    The  position  is  not  correct. 
Where  there  is  a  suit  brought  against  the  executor  hin^<- 
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pjn,  laor.  •elt,  md  he  U  the  only  party,  the  originid  judgnent  agi^ost 
^^"i^'^w^    him  as  executor,  is  evidence  of  assets.    Mr.  Wickham  has 

Wonham     not  adverted  to  d^e  distinction  between  an  action  agaitisi 

^^L.      the  executor  suggestngacfemwtoiri^,  and  an  action  on  Ae 

"^    executorial  bondT   In  the  buer  case,   the  securky  is  m 

"  party,  and,  by  the  express  provision  of  the  Uw,  he  is  not 

Vable  beyond  the  assets  £or  any  omission  or  mistake  in 

(a^ir«v.  C^de^  pleading  or  for  false  pleading  of  his  principal.(c7)     The 
ai*  %S*  object  of  the  second  suit,  in  this  case,  was  to  j»r^^  a  <As 

t.  33.  iw  iw.  ^^^^^^  ,  gn j^  however  accurate  Mr.  Wici/um'e  ideas 
may  be  as  to  the  legal  effect  of  the  first  judgment  against 
the  executor,  as  such^  being  the  ground  of  a  second  judg> 
jnent  ag^amst  him  in  his  own  right j  the  counsel  opposed  to 
Ae  appellant  did  not  expect  to  succeed  on  that  point  of 
law,  but  to  obtain  the  second  judgment,  on  the  testimony 
of  witnesses  proving  a  devastavit^  I  contend  that  the  cfm- 
fission  of  judgment,  under  the  circumstances  of  this  case, 
was  a  fair  contract,  which  the  appellant  is  bound  in  law  and 
equity  to  perform. 

But  it  is  said,  if  the  confession  of  judgment  and  stay  of 
execution  has  deprived  us  of  any  right,  the  appellant  must 
abide  by  the  consequences.  Already  have  we  been  ex- 
tremely incommoded,  in  not  being  permitted  to  go  on  with 
our  action  at  law.  We  should  have  obtained  a  judgment 
against  the  appellant  individually,  on  proof  of  a  devastavit^ 
Can  it  be  believed  that  the  appeUant,  if  he  had  been  a  cre- 
ditor of  the  estate  of  his  testator,  as  he  represents,  would 
have  confessed  a  judgment,  and  acknowledged  that  he  had 
wasted  it  i  If  we  had  gone  on,  and  obtained  a  judgment 
on  establishiing  the  hct  of  a  devastavit^  he  never  could  have 
come  into  a  Court  of  £quity  for  rdief.  The  counsel  for 
the  appellant,  in  the  Court  of  Common  Law,  I  am  well 
assured,  never  expected  to  succeed  on  the  groond  diat 
there  had  been  no  devastgioit ;  but  only  that  the  appellee's 
counsel  had  not  tm>ught  an  intermediate  suit  against  the 
executor,  to  establish  the  devastavit^  before  he  commenced 
his  action  on  the  executorial  bond.    The  celebrated  case  of 

(&)  1  IViuh.   Braxtotu  V4  Winshw^{b^  has  produced  much  coafusion^ 

^^  and  has  never  been  clearly  understood.    It  would  aeem^ 

from  the  opinion  which  the  Court  is  made  to  express,  in 
that  case,  that  a  devastavit  must  be  estaUbbed  by  a  s^a- 
rate  action  against  the  executor,  before  you  ean  resort  tik 

^  348  ^a  suit  on  the  executorial  bond.  But  this  opinion  is  not 
supported  by  reason ;  nor  was  it  necessary  for  the  Court 
to  decide  that  point,  there  having  been,  in  that  case,  bo 
suit  whatever  against*  tl^e  execu^r j^  ^ven  tQ  ^atabliah  thf 
4cbt, 
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It  kadautted  by  Mr.  Wkihemi,  that  the  lands  devlied  jm,  laor* 
to  the  appellaot  are  liable  ;    but  it  is  contended  there 
should  be  no  judgment  against  him  perscMially.     Aftet 
such  a  length  ot  time,  it  would  be  unreasonable  to  ask  die 
appellee  to  resort  to  the  land.     It  may  not  be  in  the  pos-  _ 

aession  of  the  appellant.     But  there  is  one  circumstance  ' 

vhich  deserves  consideration:  it  is  extremefy  probable 
that,  in  consequence  of  these  lands,  the  appelliint  was  in« 
duced  to  confess  judgment :  especially  if  he  bad  disposed 
of  them« 

But,  it  is  said,  the  land  was  subject  to  a  mortgage.  It 
does  not  clearly  appear  that  this  was  the  case.  There  is 
no  evidence  that  this  is  the  same  land.  But  if 'it  were,  the 
flsortgage  has  probaUy  been  paid  off;  as  there  appears,  in 
the  executorial  account,  an  item  for  money  paid  on  account 
of  a  mortgage.  It  is  not  smd  for  what  kuEid  ;  but  the  pre* 
sumption  b,  that  it  was  for  the  land  devised  to  the  appel- 
lant. 

Another  circumstance  deserves  the  consideration  of  the 
Court.  The  appellant  repeatedly  promised  to  pay  this 
debt.  I  would  ask,  if  this,  does  not  strengdien  the  con* 
victioo,  that  he  considered  himself  bound  to  pay  it  t 

Wickham^  in  reply.  It  is  not  contended,  on  the  part  of 
the  appellant,  that  there  ought  to  be  a  perpetual  injunction, 
without  further  inquiry  ;  his  liability  for  the  property,  real 
and  personal,  which  came  to  his  hands  as  devisee  or  exe* 
cutor,  is  admitted.  All  that  we  contend  for  is,  that 
enough  a|>pears  io  put  the  Court  on  an  inquiry  as  to  the 
truth  of  the  facts  aUeged  by  the  appellant. 

It  is  admitted  by  Mr.  ifoy,  that  we  were  not  so  condu* 
sively  bound  by  the  first  judgment,  as  to  preclude  us  from 
relief  in  equiiy.  He  must  admit  that  we  were  bound  by 
it  at  law»  I  cannot,  therefore^  see  that  the  confession  of 
the  second  judgmem  made  any  difference :  for  the  appellee 
hadonk  to  carry  his  first  judgment  into  Court,  with  a  re* 
turn  of  rmUa  bona  on  the  execution,  and  take  his  second 
judgment  as  a  matter  of  course.  It  was,  consequentiy, 
unnecessary  to  summon  witnesses  to  prove  a  devcutavtt 
which  the  law  implied.  If  the  appeMant  had  applied  to  a 
Court  of  Equity  in  the  first  instance,  he  would  have  been 
compelled  to  c(»ifess  a  judgment,  before  an  injunction 
would  have  been  awarded.  As  to  the  stay  of  ^execution,  «  349 
it  is  admitted,  that  if  any  loss  had  been  sustained  on  that 
account,  it  must  have  been  borne  by  the  appellant;  and 
with  respect  to  the  delay^  we  pay  interest  on  the  debt, 
which  the  law  deems  an  adequate  compensation. 
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ivn,  laor.*  But  the  account  is  said  to  have  a  suspickras  aspoct. 
\^^>r>^^  There  i^  no  proof  of  fraud ;  and  prima  facie  the  account  ia 
Worsiwm  correct.  .  It  is  setded  in  the  usual  form ;  and^  if  there  be 
^*  .  a  suffffestion  of  any  unfairness,  it  is  not  now  loo  late  to  in^ 
quire  into  it.  The  circumstance  of  there  bemg  no  credits 
is  easily  accounted  for ;  the  testator  being  much  in  debs, 
probably  assigned  the  bonds  of  others,  payable  to  himi  in 
discharge  of  his  own  debts. 

.  Why,  it  is  asked,  was  there  no  appnusement  i  Tliia 
question  cannot  be  asked  here.  If  the  appraisement  were 
now  in  my  pocket,  I  could  not  produce  it.  In  Chancery 
it  might  be.  called  for.  With  respect  to  the  negroes  we 
know  nothing.  Those  ten  sold  by  the  executor  and 
purchased  by  himself  at  the  price  of  three  hundred  and 
fifty  pounds,  might  have  been  very  old  or  very  young ; 
they  might  have  been  a  good  or  a  bad  bargain. 

It  is  inferred  that  the  appellant  knew  he  was  a  debtor  to 
the  estate  of  his  testator  by  confessing  a  judgment.  What 
else  could  he  have  done  ?  He  was  bound  at  law  by  the 
£r8t  judgment  against  him  as  executor ;  and  advised  that 
his  onlv  defence  was  in  equity.  If  diere  had  been  a  judg^ 
ment./or  a  devastavit,  it  would  have  been  no  bar  to 
relief;  because,  in  the  action  suggtsting  2l  devastavit^  the 
Jury  would  have  been  bound  by  the  original  judgment* 
J^for  does  the  stay  of  execution  make  any  difference  :  for 
jcases  have  gone  so  far,  as  that,  where  there  was  a  bond 
^ven  on  a  new  contract,  relief  has  been  granted  on  ^he 
equity  arising  from  the  original  transaction.  But  the  land 
may  be  gone.  If  so,  the  in|unction  bond  sunds  as  a  secu* 
rity.  It  is  said  too  that  it  does  not  appear  the  land  was 
mortgaged.  This  comes  out  in  the  answer.  ^^  But  the 
**  mortgage  may  be  paid.'*    This  may  or  may  not  be  the 

case ;  and  ought  to  be  inquired  into-' ^^  But  the  appel- 

**  lant  promised  to  pay  the  debt."  Mr.^  Hay^  himself,  (as 
appears  from  the  record,)  told  him  that  he  could  not  gee 
relief.  It  was  then  only  a  promise  to  pay  a  judgment 
which  he  thought  himself  bound  to  pay.  Cases  arena* 
merous  where  relief  has  been  granted  in  equity,  afta:  a 
promise  by  the  party  to  pay.arising  from  a  mistaken  appre- 
hension that  he  was  bound. 

Tuesday^  June  23. — ^The  detrce  of  the  Chancellor 
xmanimously  affirmed. 


Digitized  by 


Google 


In  the  3Ut  Yettr  of  the  Commomvealth.  350 

JUNE,   1807. 

Nelson  against  Suddarth,  %^^^v>i^ 

The  same  agaimt  the  same, 
and 
Nelson  against  Cocke.  Tuesday^ 

THESE  three  causes  were  heard  together^  being  ap-  ^n  «ttach- 
peab  from  decrees  of  the  late  Judge  of  the  Superior  Court  ment  havinj^ 
of  Chancery  for  the  Richmond  Dbtrict.  J>een  served 

The  first  suit  was  brought  by  Suddarth  against  Robert  perfoilJi^ce 

NtUon  for  the  purpose  of  reviewing  a  decree  obtained  in  of  a  dt-cree 

a  former  suit  brought  by  the  said  Nelson  against  a  certain  »"  chancery, 

John  Syme.  Mildred  Sume^  and Suddoth  ;  of  re-  "^^^^^  w»» 

•^  ^  m  .  erroneous  in 

covering  back  a  sum  of  money  paid  by  hmi  the  said  Sud-  consequence 

darthy  under  influence  of  that  decree  ;  of  obtaining  a  dis-  of  a  mistake 

charge  from  an  obligation  given  by  him  in  consequence  of  ^^^^*^  chan- 

the  award  of  certain  arbitrators,  to  whose  opinion  he  had  "ag^aiJ^^n,, 

submitted  the  value  of  so  much  of  an  estate  in  land,  (to  properly  ob- 

which  the  said  Nelson  claimed  tide,  under  the  said  decree,)  uined 

as  was  in  his  the  said  SuddartKs  possession  ;.  and  of  set-  oftJ!**j^f  * 

ting  aside  so  much  of  that  decree  as  would  have  compelled  dants,    on 

him  to  surrender  the  said  land  to  the  complainant,  if  the  whom    no 

matter  in  controversy  had  not  been  submitted  to  arbitra-  process  had 
^  "^  been  served  5 

^V  ,       .  .  ^     ^      -Kr  .  o     , ,       ,    a"<i  t»»^  "id 

1  he  second  suit  was  brought  by  Nelson  against  Suddarth  defendant 

for  a  specific  performance  of  the  award.  having  been 

The  original  decree,  and  all  the  consequences  flowing  ^"^"^flf'  ""' 

from  it,  were  foimded  on  a  mistaken  idea  of  the  Chancel-  ^f  ^^^  decree 

lor,  that  John  Syme  the  elder  was  tenant  by  curtesy  of  and  duras  of 

certain   wnds  which  were  entered  and  surveyed  b\'  his  ^^^  atuch- 
w^t^y^  c^^v.  -  ment,  with- 

Wlfes  father.  .       , ,       out  knowing 

The  circumstances  were  these.— y(?An  ot/m^  the  elder  of  his  rights, 
intermarried  with  Mildred  Meriwether^  an  infant  daughter  to  pay  a  sum 
of  Nicholas  Meriwether  deceased,  and  his  sole  heiress.  ^|[ ™^,"7  JJJI'^ 
The  said  JVfcA^/otf  Merttoether  hvid  made  an  entry  for  1,600  obligation 
acres  of  land  in  the  then  County  of  Goochland^  now  Albe^  for  a  farther 
fnarle  i  but  he  dying  in  the  year  1741,  before  a  patent  had  J^W.^"l'  **" 
issued,  and  his*  widow  having  married  Dr.  Thomas  Wai^  *j^^  the*^' 
ker^  that  gentleman  obtained  it  on  the  28th  of  August^  money  waa 
1746,  in  the  dame  of  his  step-daughter  Mildred  Meriwether,  correctly  de- 
creed to  be 
refimded,  and  the  obligation  to  be  surrendered. 

Where,  by  mistake,  the  vendor  of  a  tract  of  land  delivers  to  the  vendee  possession 
•f  other  land  which  does  not  belong  to  him,  and  the  vendee  is  evicted  from  such 
other  land  ;  he  is  not  to  be  compelled  to  pay  rent  to  the  vendor  for  the  time  he  re- 
mained in  possession  there.if ;  although  he  continues  to  hold  the  full  quantity  whieh 
he  bought  by  certain  metes  and  bounds. 
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jvNis,  18or.  After  her  marriage,  and  while  she  was  yet  under  age,  the 
said  Syme  (her  husband)  soU  the  land  to  Wiliiam  Neisotty 
father  of  the  appellant.  She  died  in  l7S4i  leaving  three 
children,  of  whom  jfohn  Syme  the  younger  wa»  the  eldest 
and  her  heir. 

The  conveyance  from  John  Syme  the  elder  to  William 
Neison  bears  date  the  26th  of  Aprii^  1755. 
*  351  *The  patent  to  Mildred  Mernueiherwadcoxivtyvaot  from 

John  Syme  to  IVilliem  Nelson  describe  the  knd  as  1,600 
acres,  by  certain  metes  and  bounds ;  but  Ntkon  settled  kk 
plantation  not  within  those  limits. 

Nicholas  Meriwether  had  made  another  entry  (or  400 
acres  of  land,  which  were  surveyed,  on  the  26th  of  Marck, 
.  1 740,  adjoining  the  said  tract  of  1,600  acrea,  and  including 
the  plantation  settled  by  William  Nelsiru  This  eotry  had 
escaped  the  notice  of  Dr.  Walker;  but  jfohn  Syme  the 
younger,  having  attained  his  full  age,  made  the  discovery ; 
and,  after  the  establishment  of  the  Commonwealth's  laiKlr 
office,  had  those  400  acres  resurveyed,  for  the  purpose  of 
ascertaining  their  identity  ;  and  was  proceeding  to  obcaki 
a  patent  on  the  original  survey,  when  he  was  restrained  by 
a  caveat  entered  at  the  instance  of  Hubert  Nek9M  tke  ap- 
pellant* 

U^lliam  Nehcn  the  elder  being  then  dead,  and  having 
devised  the  1,600  acres  of  land  to  the  appellant,  he  had  ot>- 
Uined  from  the  said  John  Syme  the  youngper  a  deed  of 
confirmation  which  neither  abridged  nor  extended  the 
teundaries  of  the  original  tract.  William  Nelson  the  youn- 
ger (brother  of  the  appellant)  made  an  entry  for  the  same 
400  acres  of  land,  had  them  surve3red,  and  sued  out  a  cat 
veat  to  prevent  the  emanation  of  a  grant  to  the  appellant  i 
after  which  the  appellant  dismissed  his  caveat  agatmt 
yohn  Syme^  jun.  and  a  patent  issued  on  the  3l8t  of  yuly^ 
1788,  to  WiUiam  Nelson^  who  thereupon  conveyed  the  law! 
to  the  appellant,  yohn  Syme^  jun.  as  soon  as  be  was  in* 
formed  of  the  dismission  of  the  i^^peUam's  caveat,  proceed- 
ed to  obtain  a  patent,  which  bears  date  the  20th  otjfutm^ 
1791,  for  the  saaae  400  acres  of  land,  on  the  ancieat  surrey 
-mf  his  grandfadier  Nicholas  Meriwether ;  stating  his  de^ 
jcent,  and  deriving  his  title  through  his  mother ;  but  soon 
afterwards  sold  the  land  to  Suddarth^  and  put  him  in  po»- 
session.— ^After  this  sale  and  delivery  of  possession,  Sud'* 
darth  hearing  of  the  claim  of  NeLson^  refused  to  pay  the 
purchase  money ;  whereupon  Jolm  Syme^  jna.  bron^t  a 
suit  in  the  late  High  Court  of  Chancery  against  Robert  and 
William  Nelson^  suting  his  title  to  tfie  said  400  acres  cyf 
land;  his  sale  thereof  to  Suddarth;   an4  the  manner  \n 
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>vtncti  Ae  cMiondaat  WiUtam  Jielson  had  obtained  a  patent  twm,  1807. 
^r  the  tfame,  and  conveysd  it  to  Robert  Nekon;  which  he 
charged  to  have  been  by  fraud  and  collusion  between  the 
two  brotheps.  He  therefore  prayed  that  the  patent  to  WiU 
Ham  Nei9on  should  be  set  aside  and  the  land  decreed  to  him ; 
and  that  the  defendant  should  account  for  the  rents  and 
^profits  during  the  time  that  they  and  their  father  had  held 
possession. 

The  answer  o{  Robert  N^Uon^  stated  that  his  father  had 
purchased  of  the  complainant's  father,  and  devised  to  him 
the  defendant,  who,  long  afterwards,  discovered  that  400 
acres  (possession  of  which  had  been  delivered  by  the  agent 
and  guardian  of  the  complainant's  mother,  thiny  years  be* 
lore)  were  surveyed  for  the  complainant;  and,  there* 
upon,  he,  the  defendant,  had  caveated  the  same  and  takes 
measures  to  obtain  a  patent  therefor  :-*that,  if  the  Court 
should  be  against  him  on  this  point,  his  tide  wae  stili 
(ood,  dtiring  the  life  of  the  complainant's  father,  Johm 
Syme  the  elder,  who  had  paid  a  valuable  consideration  ta 
liie  comptaiaant  to  induce  him  to  confirm  his  sales. 

The  depositions  taken  in  the  cause  proved  that  Dr.  WaU 
ker^  who  was  supposed  to  be  the  agent  of  John  Syms  the 
elder,  shewed  the  lands  to  the  agent  of  William  Nelson  the 
elder :  but  Dr.  Walker  declared  that  he  shewed  them  as  the 
friend  wciA  not  as  the  agent  of  Syme^  and  that  he  did  not 
know  the  situation  of  the  tract  in  dispute,  till  he  heard  it 
was  caveated.  John  Syme  the  elder  deposed  that  he  sold 
the  land  to  William  Nelson  the  elder  as  described  in  th*^ 
deed,  and  no  other.--*> Another  witness  stated  only  that  Dr. 
Walker  and  himself  shewed  the  land  ;  and  that,  if  there  had 
been  any  entry  hi  favour  of  Syme^  he  thought  he  would  have 
known  it. 

John  Syme,  jun.  having  died  intestaite,  the  suit  (which 
abated  by  his  death)  was  revived  on  the  day  of  March^ 
1793,  byconseat,  in  the  nameaof  y^An^m^hisson,  and 
Mildred  Syme  his  daughter,  by  Nicholas  Syme  their  next 
friend. 

On  the  IStfa  of  March,  1797,  Robert  Nelson  brought  his 
flftnt  agaiast  the  last  mentioned  John  Syme^  his  sister  Mil^ 
dred,  and  — —  Suddoth. 

The  hiH  stated  that  John  Syme  the  elder  being  seised  in 
right  of  his  wife  sold  tne  land  in  question  to  the  cottplain- 
ant's  father,  who  devised  it  to  the  complainant ;  but  it 
was  discovered  in  1787,  that  40Q  acres  of  it  had  not  been 
patented  ; — that,  in  consequence  of  this  discovery,  John 
Syme,  jun.  entered  for  those  400  acres ;  but  the  comp4aiii* 
oat  caveated  ;  and  William  Nslssn  the  younger  •btained  a 
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JUNE,  18or.    patent  for^  and  conveyed  the  same  to  the  complaifiaiit  5 
^•^^^'^^•^    that  John  Syme  the  younger  iafterwards  obtained  a  patenti 
^^elson       3Q(|  brought  suit  against  the  complainant  for  the  saoie  land, 
Suddarth     although  the  complainant  ought  to  be  considered  as  a  pur- 
sue    '     chaser  of  the  fee-simple  ;  but,  if  that  were  not  the  case, 

. —    *at  least  for  the  life  of  yohn  Syme  the  elder :    that  John 

*  3a3  Syme^  jun.  had  sold  to  Suddothy  who  refused  to  pay  the 
Complainant  the  value  of  the  land,  although  when  he  bonght 
of  John  Syme^  jun.  he  had  notice  of  the  complainant's 
right. 

The  prayer  of  the  bill  was,  therefore,  that  Suddoth 
should  be  compelled  to  deliver  possession  of  the  400  acres 
to  the  complainant,  and  that  the  defendants  should  account 
for  the  rents  and  profits,  from  the  time  when  John  Syme^ 
jun.  obtained  possession. 

The  answer  of  the  defendants,  Johmxid,  Mddred  Symty 
insisted  that  the  400  acres  of  land  were  not  comprehended 
in  the  deed  from  John  Syme  the  elder  to  William  Nelson 
the  elder. 

I'he  exhibits  filed  in  this  cause  were  the  patent  to  Mil- 
dred Mervwether  for  1,600  acres  of  land ;  a  deed  of  re- 
lease from  Robert  Nelson^  the  complainant,  to  John  Symr^ 
jun.  for  a  tract  of  land  which  was  mortgaged  to  William 
Nelson  the  elder,  by  J<?hn  Syme  the  elder,  as  an  indemnity 
against  his  wife's  title ;  the  patent  to  William  Nelson  the 
younger,  which  was  for  481  acres  of  land  ;  the  patent  te 
John  Syme^jun.  for  400  acres  ;  and  the  deed  from  John 
Syme  the  elder  to  William  Nelson  the  elder. 

These  two  causes  came  on  to  be  heard  together,  and  the 
Chancellor  decreed  that  the  patent  to  William  Nelson  the 
younger  should  be  vacated,  as  having  been  obtained  by 
fraud  ;  but  that  John  Syme  the  elder,  being  tenant  by  the 
curtesy^  his  sale  and  conveyance  to  William  Nelson  the 
elder  passed  an  estate,  at  least  for  the  life  of  the  said  John 
Syme  the  elder ;  (which  interest  he  had  a  right  to  sell ;) 
and  that  Robert  Nelson^  as  devisee  of  his  father,  Wiliiam 
Nelson  the  elder,  was  entitled  to  hold  the  land  for  that 
time  ;  that  after  the  death  of  the  said  John  Syme  the  elder, 
it  was  to  be  delivered  up  to  John  Syme  the  younger ;  but, 
until  that  event  should  happen,  John  Syme  the  younger 
should  deliver  possession  to  Robert  Nelson^  and  account  to 
him  for  the  rents  and  profits,  from  the  time  when  he  had 
taken  possession,  until  he  should  so  deliver  it  up. 

In  the  above  decree,  the  sale  from  John  Syme^  jun.  t# 
Suddarth  was  not  mentioned,  nor  did  the  name  of  Suddarth 
occiu-  in  it:  yet  an  attachment  was  issued  against  and  le- 
vied  upon  him,  to  compel  him  to  surrender  the  land»  and 
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to  p^  the  intervf  ning  profits  theri^f,  between  th^  time  jtfir«,  I80r. 
when  the  occupation  by  John  Stfm€^]\xn.  commenced^  and 
the  d^te  of  the  decree.     This  was  the  first  kgal  notice  of 
the  suit  which  Suddarthhvid^  except  a  service  of  the  decree 
upon  him.     He  was  taken  into  custody,  on  the  attachment, 

♦by  the^sheriflp,  on  whose  advice  he  agreed  to  p^y  a  certain    ^_ 

snm  of  money  to  Robert  Nelson^  for  the  intervening  profits         4^  354 

of  the  land ;    and,  moreover,   engaged  to  pay  whatever 

should  be  considered,  by  men  chosen  for  the  purpose,  the 

value  of  the  estate  by  the  curtesy  of  John  Syme  the  elden 

The  former  of  these  sums  was  paid  before  Suddarth  had 

bener  advice. 

Suddarth  then  filed  the  bill  of  review  first  above  m«i- 
tioned,  mdk\t\^  Robert  Nelson^  John  Syme^  (an  infant,)  oy 
Nicholas  Sy?ne^  his  guardian,  William  Cochran  and  Mildred 
his  wife,  (which  John  Syme  and  Mildred  were  children  and 
co-heirs  of  y^Aw  Syme^  ]\xti.  aforesaid,)  vmA  ElishaWhite^ 
sheriff  of  Hanover^  to  whose  management  the  personal 
estate  of  John  Syme^  jun.  had  been  committed,  parties  de* 
fendants. 

The  answer  of  the  defendant,  John  Syme^  admitted  the 
sale  to  the  complainant,  but  not  that  all  the  purchase  mo- 
ney had  been  paid  :  that  of  Cochran  and  wife  referred  to 
that  of  Syme :  that  of  White  the  sheriff  merely  stated  that 
he  had  no  property  of  the  estate  of  John  Syme^  jun. 

Robert  Nelson^  in  his  answer,  stated  that  the  blank  for 
the  complainant's  christian  name,  in  the  formt^r  suit,  was 
left  through  want  of  information,  and  not  from  design  ; 
and  that  his  surname  was  mistaken  through  ignorance  : 
that  the  complainant  knew  of  the  suit,  and,  while  it  was 
depending,  was  served  with  a  notice  not  to  pay  any  money 
to  John  Syme^  jun.  He  pleaded  the  decree  on  which  the 
attachment  issued,  and  stated  that  the  complainant  there- 
upon purchased  his,  the  defendant's,  interest  in  the  land, 
with  which  bargain  he  appeared  well  pleased. 

The  cause  was  heard  on  the  bill  and  answers,  and  the 
following  exhibits  ;  viz.  Nelson^ s  receipt  to  Suddarth;  the 
award  oF  the  arbitrators  concerning  the  back  rents  ;  Nel- 
son^s  notice  to  Suddarth  ;  the  obligation  of  the  latter  to 
secure  the  payment  of  those  rents  :  and  transcripts  of  the 
records  in  the  two  suits  abovementioned. 

The  Chancellor  admitted  his  decree  to  have  been  erro- 
Beous,  because  Robert  Nelson  had  no  title  to  the  land  ; 
declared  that  Suddarth  was  never  bound  thereby,  because 
he  was  no  party  to  the  suit ;  and  that  the  attachment 
against  him  (which  occasioned  the  compromise  with  the 
appellant)  had  emanated  improvidcntly  ;  and  therefore  di- 
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jvirc,  I80r.  rect^d  ^t  Robert  Nekon  should  repay  to  the  coioplthMM 
the  money  he  had  received,  (170/.)  with  interest  from  the 
date  of  the  receipt ;  should  release  the  obligacioa  for  rent, 
iftid  pay  the  costs  to  which  the  complainant  was  sufc^ted 
by  ^he  attachment,  as  well  as  the  costs  of  the  present 

suit.    *SWi/arf  A  thereupon  dismissed  the  bill  as  to  the  other 

^  S55  defendants.  From  this  decree  Nebon  appealed  to  thia 
Court. 

The  second  appeal  was  from  a  decree  rendered  in  a  suit 
brought  by  Nekon  before  that  just  mentioned,  for  the  pur- 
pose of  enforcing  the  compromise  above  stated.  The  an- 
swer of  Suddarth  was  filed  after  he  had  exhibited  the  biil 
in  the  suit  brought  by  him  against  Nelson  and  others^ 
That  bill  is  made  a  part  of  his  answer  in  this  suit,  which 
answer  confesses  the  compromise,  butprayd  that  it  may  be 
set  aside,  because  obtained  from  him  by  duress^  and  with* 
out  an  adequate  knowledge  on  his  part,  either  of  his  own 
rights,  or  of  those  of  the  said  Nekon.  The  Chancellor 
' '  dismissed  the  bill,  and  Nekon  in  like  manner  appealed. 

The  third  appeal  was  from  a  decree  dismissing  the  bill 
of  the  appellant,  in  a  suit  brought  by  him  against  Jame^ 
P.  Code.  The  cause  was  set  for  hearing  upon  the  bill 
and  answer,  without  a  replication.  Nekon  filed  his  bill^ 
alleging  that  he  had  sold  to  Cocke  the  tract  of  patented  land, 
containing  1,600  acres,  and  had  delivered  to  him»  by 
mistake,  400  acres,  (for  which  there  was  only  an  entry ^ 
as  part  of  the  patented  land  ;  that  John  Symeihc  younger 
was  entided  to  the  entry^  after  the  death  of  his  father, 
John  Syme  the  elder,  from  whom  the  title  to  the  paumed 
land  was  deduced  to  ^ekon ;  but  that  Ndson  was  entided 
to  possession  of  the  entry y  during  the  life  of  John  Sytm 
the  elder ;  that  CocAe  had  occupied  this  entry  for  several 
years,  and  therefore  rent  was  demanded  from  him. 

The  answer  of  Cocke  stated  that  the  etUry  was  a  part  of 
the  South  Garden  tract  which  Nekon  sold  to  him  ;  tiiat  on 
this  entry  were  all  the  houses  of  the  plantation,  and  the 
first  <jlearmgs  on  it ;  that  Cbci^  believed  the  entry  belonged 
to  him,  as  possession  thereof  had  been  delivered  by  Net^ 
son  ;  and  that  he  never  should  have  occupied  it,  faiut  for 
such  delivery  j  that,  upon  the  discovery  of  aa  adverse 
title  to  the  400  acres,  Nekon  insisted  that  diey  shonld  fat 
considered  as  part  of  the  land  which  Cocke  had  bought  ; 
and,  upon  a  reference  to  arbitrators,  ift  was  decided,  that 
Cocke  should  allot  to  Nekon  other  four  hundred  aeres^ 
part  of  the  patented  land,  when  Nekon  ahovdd  be  aUe  Xm 
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make  a  title  to  tbe  entry  ;  but  if  Nd90H  should  DCTar  be  jvats,  Idor^ 

able  to  make  sttch  title,  that  Coci^r  should  retain  the  iprhc^  v^'v^^ 

of  the  pateated  land  in  lieu  thereof :  that  NeUon  was  noc  NeUoo 

*abie  to  OMke  a  title  of  the  etUru^  and  Cocke  assigned  to  bifli  auddsrth 

all  the  rents  which  were  due  n-om  tenants,  which  NeUon  ^.     ' 

accepted.      The  affidavits  of  two  witnesses  shewed  only  mmmmmmmm^^ 

the  amount  of  rents  which  had  been  received.    The  cause  ^  j|^ 
having  been  referred  to  a  commissioner,  he  charged  Cockt 
with  the  rents,  and  interest  on  the  rents  ;  both  of  which 
diarges  were  specially  excepted  ta 

The  Chancellor  dismissed  the  bill ;  whereupon  Nekon 
again  appealed. 

CaU^  for  the  appelhmt,  contended,  that  the  patent  of 
Wiliiam  Nelson  the  younger,  being  prior  in  date  to  that  of 
John  Syme  the  younger,  should  be  preferred  ;  and,  there* 
fdre,  that  Robert  Neleon^e  title  under  it  was  unexception<> 
able  ;  that  Neison's  tide  being  superior  to  that  of  SiuUartkt 
the  latter  was  bound  by  the  compromise  founded  on  the 
decree  against  him,  in  the  suit  brought  by  Robert  Nehon  ; 
although  a  blank  had  been  left  for  bis  christian  name :  and, 
consequently,  that  his  subsequent  purchase  and  agreement 
ao  pay  the  rent  were  obligatory  on  ninki 

As  to  the  case  of  CocJke^  he  said,  that  all  parties  under* 
stood  that  the  1,600  acres  of  land  passed  by  the  deed  from 
Nelson  ;  but,  the  400  acres  having  been  delivered  by  mis- 
take, and  occupied  so  many  years  by  Cocke^  it  was  but  right 
that  be  should  pay  rent  for  the  use  of  them* 

Warden^  for  Suddarth^  (^^r  stating  the  case,)  observed, 
that  in  the  suit  which  gave  rise  to  that  brought  by  Suddarth 
against  Nelson  and  othersy  Suddarth  had  been  ccmdemned 
in  a  decree,  without  being  heard.  No  process  was  ever 
served  upon  him  ;  nor  did  he  ever  hear  of  the  suit  till  he 
heard  of  the  decree.  Being  in  the  custody  of  the  sheriff 
on  the  attachment,  he  had  no  alternative,  as  he  supposed, 
but  to  go  to  prison,  or  submit  to  such  terms  as  kelson 
tiiought  proper  to  prescribe.  Under  false  impressions,  both 
as  to  his  own  situation  and  the  title  of  Nelson^  he  made 
the  bargain  with  him,  which  the  Chancellor  had,  very 
properly,  set  aside.  In  the  former  suit,  there  was  n 
blank  for  the  name  of  baptism,  and  the  surname  was 
mis-spelt.  An  entire  misnomer  h  ejror,  both  in  law  aad 
eapiity. 
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jvNK,  I80r.  As  to  the  principal  point,  he  need  oaljr  say,  th«t  Jekn 
Symt  the  ekW,  having  never  reduced  dse  400  acres  of 
Jaad  into  possession  dunng  the  coverture,  iand  John  ^me 
Ae  j^unger  having  obtained  a  grant  under  the  entry,  which 
^\i%^  been  made  in  favour  of  his  mother,  his  father,  Joha 
-  -   Syme  the  elder,  was  not  entitled  to  curtesy.     The  Chancel- 

%,  357  ^^^'^  ^^^  decree  was,  therefore,,  erroneous,  which  went  lo 
charge  Suddartky  in  consequence^of  the.esute,  by  the  cur- 
tesy of  John  Syme  the  elder ;  but  the  last  decree  was  cor- 
rect in  saying  that  the  money  which  had  been  paid  by  Sud-- 
darth^  under  the  influence  of  that  decree,  should  be  re- 
paid, and  that  he  should  be  released  from.all  his  obligations 
to  Nelson  in  consequence  thereof* 

As  to  the  compromise,  Suddarth  was  under  duress^  in  the 
possession  of  the  sheriff,  whose  advice  he  followed  when 
it  was  entered  into.  This  is  the  very  ^definition  of  duress; 
and,  as  nothing,  is  valid  which  the  party  does  under  such 
circumstances,  the  Chancellor's  other  decree  dismissing  the 
bill  of  the  appellant,  filed  to  enforce  that  compromise,  was 
also  correct. 

Call,  in  reply.     With  respect  to  the  main  point  in  this 
cause,  whether  Nelson^s  patent  takes  precedence  of  that  ob-  > 
tained  by  John  Syme  the  younger,  the  law  is  clearly  with 
us.     Meriwether"^ s  survey,  on  which  the  patent  of  John 
Syme  the  younger  was  founded,  was  made  in  1 740.    Nelson 
and  those  imder  whom  he  claims,  were  in  possession  from 
1/55.     This  case  is  precisely  within  the  principle  of  Johnr 
(a)  2  Wath.  son  V.  Buffington{a)  and  Curry  v.  Burns^(J))     In  the  latter 
rif  o        A    case,  it  is  expressly  said  that  an  entry  not  pursued  for  ele- 
121.  ^^^  years  is  void.     In  the  present  case  more  than  eleven 

years  had  elapsed;  and  Nelson  was  put  in  possession,  un- 
der a  supposed  right  from  Sym&,  himself.  If  Syme^  having 
an  old  entry,  did  not  choose  to  carry  it  into  a  grant,  in  due 
time,  can  he  say  that  Nelson  has  been  guilty  of  a  fraud  in 
attempting  to  get  a  grant,  when  the  land  had  been  so  long 
in  the  possession  of  William  Nelson  the  elder,  as  for  a  de- 
scent to  have  been  cast  on  his  heir  ? 

Warden.  In  1746  or  1747,  Nicholas  Meriwether  died: 
his  daughter  Mrs.  Syme  died  while  under  coverture  and  in 
.  infancy,  leaving  her  son  John  Stfme  the  younger  an  infant 
only  three  yeacs  old.  Besides,  the  war  intervened,  which 
put  a  stop  to  the  issuing  of  patents  till  the  establishment  of 
the  Commonwealth's  land-office*  y^^«  Syme  the  yoimger 
was  bom  in  1752 ;  in  1773  he  was  of  age,  and  the  King  ne- 
ver issued  any  grant  after  May^  1774.    In  1779,  the  Corn- 
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Ihottfvwddi's   land-office   was  e^aUtstied.      Taking  into  jimt,  laOT. 

view  the  coverture  of  Mrs;  Syme^  the  infancy  of  her  son^ 

yobn  Syme  the  younger,  and  the  extension  of  the  time 

^granted  by  the  Legislature  for  obtaining  patents  on  sur^ 

yteya  of  land,  jfohn  Syme  the  younger  was  not  barred, 

by  any  limitation,    from  suing  out  a  grant  at  the  time   __.«« 

*wben  it   issued.     He  referred  to  the  case  of  Picket  ^r.        ^  ^^q 

I>9ewdaU^{a)  to  shew  that  a  younger  patent  founded  on  an  . 

older  survey  takes  place  of  an  older  patent  founded  on  a  ^Je. 

younger  survey^  ^ 

CalL  The  cdse  o^  Curry  v.  Burns  is  deciMVe  on  this 
case.  The  register  of  the  land-office  was  not  authorised 
to  issue  a  grant  to  John  Syme  the  younger,  he  having 
abandoned  his  entry  and  siirveyi  Syme  should  have  ca- 
Veated  Nelson ;  and  the  whole  question  would  have  been 
whether  an  old  entry  and  survey,  which  had  been  aban- 
doned, could  have  been  set  up  against  an  entry  and  survey 
which  had  been  regularly  made  and  pursued  with  due  dili^ 
gence. 

The  case  of  Nelson  v.  Cocke  was  submitted  without  far- 
ther argument,  on  the  part  of  die  appellant.  Mr.  Call  con- 
sidered it  as  depending  on  die  main  point  in  die  case  otNet- 
99nv.  Suddarth. 

Randolph  and  Warden^  for  Cocke^  contended  diat  the  cases 
were  dtinerent.  The  bill  demands  nothing  more  than  the 
curtesy  of  John  Symeil^c  elder.  The  suit  was  brought  to 
recover  rent  from  Cotke  for  the  time  he  cultivated  the  land ; 
on  a  supposition  that  Ntkon  was  entided  to  the  curtesy  of 
Syme.  Cocke  improved  the  400  acres  of  land:  Nelson 
thought  he  had  sold  them  :  Cocke  thought  he  had  bought 
them :  the  mistake  of  Nelson  led  Cocke  into  a  mistake,  it 
was  an  imposition  upon  Cocke  for  which  Nelson  is  not  en- 
tided to  relief.  At  the  time  the  Court  awarded  to  Robert 
Nelson  the  land  of  John  Syme  the  elder,  an  account  was 
directed  in  diis  case.  The  Master  reported  96A  to  be  due 
from  Cocke  for  rent.  He  excepted  to  the  report  Upon  two 
grounds.  1st.  That  affidavits  had  been  read  which  were 
taken  without  nouce ;  2dly.  That  interest  had  bcenaflow^ 
ed  on  844  part  of  the  rent ;  which  allowance  was  contrary 
to  die  decisions  of  this  Court.  The  Chancellor  in  his  sub- 
sequent decree  says,  the  former  decree  was  erhmeous;  so 
fiir  as  it  went  to  say  that  Nelson  was  entided  to  the  cartenr 
of  John  Syme  the  elder.    It  has  been  said,  in  the  argument 

Vofc.  1.  3  ^ 
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jiTHE,  I80f.  ^ NeUoA\^  Sudiarihy  thit  John  Syme  the  ddcr 

^^'v^    entitled  to  curtesy,  because  he  was  not  seised  during  die 

Nelsoa      life  of  his  wife.    Nekon  was  *never  entitled  to  any  esUte 

▼•  in  fee  in  this  land  ;  and  his  title  was  founded  entirely  oa 

*'^J^*    the  erroneous  decree  of  the  Chancellor.     On  the  special 

.  circumstances  of  this  case,  Nehon  is  not  entided  to  recover.^ 

*  359        ^^  ^^^  ^^  possession  of  2»000  acres  of  land,  and  sold  1,600 

acres  to  Cocke.  Upon  delivery,  he  gave  Cocke  possession  of 

400  acres  to  which  he  was  not  entiUed. 

Can  he  then  compel  Cocke^  who  only  contemplated  a  pur- 
chase of  1,600  acres,  to  pav  rent  for  what  by  his  own  mis- 
take, and  not  the  fadt  of  docket  was  erroneously  put  into 
his  possession* 

Curia  advUare  vult. 

Friday^  July  €.  The  decrees  in  all  three  of  the  suits 
were  unanimously  ArriRMED,  by  the  whole  Court,  consist- 
ing of  all  the  Judges* 

Judge  Fleming  ddivered  the  following  opinion. 

From  an  attentive  examination  of  the  records  in  these 
suits,  it  appears  to  me  that  neither  the  appellant,  nor  either 
df  those  under  whom  he  claims,  had  ever  any  eqmtable  utle 
to  the  400  acres  of  land  in  question ;  nor  a  kg'ol  one,  un- 
til, by  a  piece  of  artful  management,  hot  much  to  his  credit^ 
he  got  a  fnend  to  obtain  a  patmt  for  it,  in  the  year  1789, 
during  the  pendency  of  his  cateat  against  the  rightful  owner, 
which  he,  in  his  answer  to  Syme^e  bill,  says,  ^  was  after- 
*^  wards  dismissed,  because  there  was  found  to  be  consi* 
^  deratde  difficulty  in  bringing  it  to  trial."  But,  as  I  con- 
ceive, because,  pending  the  caveat^  his  fnend  had  obtained 
a  patent  for  the  land,  which  was  conveyed  to  him. 
y  Let  us  examine  his  equitable  tide,  which  he  conceives 

-  to  be  indubitable.  His  father,  under  whose  will  he  daims« 
iin  the  year  1755,  purchased  3,560  acres  of  patented  land 
contained  'm  two  grants  ;  the  one  for  1,900  acres,  l)ang  in 
« the  North  Gardeti^  and  the  other  for  1,600  acres,  lying  in  the 
South  Garden^  and  adjoining  the  land  in  controversy.  This 
4and  was  purchased  of  the  late  Cobnel  yohn  Swmty  who 
had  therein  only  a  life  estate,  in  right  of  his  wi&,  then  an 
infant,  nbt  more  than  15  or  16  years  of  age  ;  and  who,  for 
the^umof  800/.  sold  the  land  to  the  late  Mr.WtlBam 
Nekortj  (father  of  the  appellant,)  an4  gave  a  mortgage  of 
another  estate  to  the  purchaser,  to  secure  the  title  at  a  fu- 
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tare  day ;  and  thus  defeated  the  inheritance  of  his  own  off- 
spring. 

^  ^Possession  of  the  land,  so  purchased,  was  immediately 
j^ven  to  Mr*  NeUon^  who,  supposing  the  land  in  question 
Xfor  which  there  was  an  entry  and  survey  in  the  name  of 
JUildred  Meriwether^  then  the  infant  wife  of  Colonel  Syme^ 
to  have  b«en  included  in  his  purchase,  actually  settled  his 
people  thereon^-p^neither  he  nor  Colonel  Svme  having  any 
knowledge  that  such  an  entry  and  survey  (which  were  made 
in  the  year  1740)  ever  existed.  And  this  mistake  of  Mn 
NeboUy  or  his  agent,  in  setdingland  which  of  right  belong- 
ed to  another,  (owing  entirely  to  their  own  inattention  and 
negligence,  as  the  boundaries  of  the  purchased  lands  are 
minutely  described  in  the  patents,)  was  to  give  tfie  appellant 
an  equitable  title  against  the  infant  presumptive  heir  of  an 
infoxitjeme  covert;  which  heir  had  already  been  defeated 
of  his  inheritance  of  3,500  out  of  thirty-nine  hundred  acres 
of  land!  Of  what,  it  may  be  asked,  has  the  appellant  to 
complain  ?  His  father,  under  whom  he  claims,  purchased^ 
and  supposed  he  had  purchased,  3,500  acres  of  land,  only^ 
of  which  he  was  put  into  immediate  possession,  and  the  title 
secured ;  and  there  is  not  even  a  suggestion  that  there  is  a 
deficiency  in  quantity* 

The  reasomnff  of  the  appellant  on  the  subject  seems  to 
amount  to  this — ^  I  have  purchased,  and  paid  for  your 
^^  coat,  and  have  (through  mistake,  and  without  your  know- 
*^  ledge)  almost  worn  out  your  cloak ;  and  am  therefore 
**  entided  to  that  also." 

Let  us  now  take  a  short  chronological  view  of  the  title 
of  yohn  Symej  the  son,  who  was  father  of  the  appellees, 
yohn  Syme  and  Mildred  Syme^  (now  Mildred  Cochran)  and 
heir  of  Mildred  Meriwether^  who  died  the  wife  of  John 
Syme  the  elder,  about  the  time  she  came  of  age  ;  in  whose 
name,  and  for  whose  benefit,  the  entry  for  400  acres  of 
land  (now  the  subject  of  controversy),  was  surveved  the 
22d  oiMarchy  1740.  But  neither  of  the  parties  had  any 
{knowledge  of  such  entry  and  survey  until  many  years  after 
John  Syme^xht  son  and  heir,  came  of  age ;  soon  after  which, 
he,  by  indenture,  bearing  date  the  1st  of  September ^  1777 ^ 
confirmed  to  the  appellant  a  complete  tide  to  the  lands  pur- 
chased by  his  father  of  John  Syme  the  elder,  and  thereby 
obtained  a  release  of  the  estate  mortgaged  by  the  latter,  to 
secure  that  tide* 

Some  time  in  the  year  1787,  John  Syme^  the  son  and 
heir,  found  among  the  papers  of  his  CTandfather,  Nicholas 
Meriwether^  the  entry  and  survey  beforementioned,  which 
was  the  first  discovery  he  ever  made  of  them  i  and,  on  thQ 
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fvnjL,  188r.  8th  of  October^  the  same  year^  he  returned  them  to  ^fthe  re- 
gister's office,  in  order  to  obtatp  a  patent  thereon.  A  war^ 
rant  ffaa  laid  on  the  land,  and  a  survey  thereof  made,  in  the 
name  of  William  Nelson^  the  23d  of  Nopember^  which  wan 
returned  to  the  land^^office  the  18th  of  December  follow- 
ing ;  and,  on  the  4th  of  April^  1788,  the  appellant  entered 
a  caveat  against  the  patent  of  Symey  which  he  says,  in  his 
answer,  ^*  was  really  to  contest  the  right  between  them"—? 
and,  bad  that  been  tmly  the  case,  the^  would  have  bem 
nothing  blameable  in  his  conduct :  but  we  have  already 
seen,  that,  pending  the  caveat^  his  friei^d  obtained  a  patenf 
from  the  siirvey  of  November ^  1787,  and,  soon  after,  made 
him  a  conveyance  of  the  land*  How  long  it  was  afterwardsi 
before  the  diheat  was  dismissed  does  not  appear ;  but  Sywte 
did  not  obtain  his  patent  until  the' 20th  of  Jim^  1791* 

I  shall  n^al^e  no  comments  on  diie^e  transactions,  farther 
than  to  observe,  that  it  is  clearly  my  opinion  that  SyfM?9 
eqviitable  ^ide  is  parapaount  to,  amd  ought  to  supersede  the 
legal  title  of  the  appellant,  thus  surreptitiously  obtained  ; 
who,  I  conceiye,  never  had  eyen  the  shadow  of  equity  ia 
his  favour ;  and  he  may  think  himself  fortunate,  that  he 
has  not  been  compelled  to  accost  for  the  ravts  and  profits, 
whilst  the  land  was  in  l^is  occupation. 
ia)  a  Wath,  The  case  of  Picket  v.  DoxvdaU{a)  wa%  cited  in  the  ar* 
^06.  gument,  by  the  appellant's  counsel ;  but  the  circumstances 

hi  that  case  were  so  widely  diffei^ent  from  this,  that  it  seems 
unnecessary  to  take  further  notice  of  it. 

And  upon  the  whole,  I  C9ncur  in  the  opinipn,  that  zj^ 
three  of  die  decrees  ought  to  be:  affinned. 


^^^'.  Roe  agimut  Crutche^ld. 

If  there  THIS  was  an  action  brought  by  Crutchfield  z^iVL%xRoe^ 

be   several    in  the  County  Court  of  Spotsyhanta.  • 

SScUntti'on  *      '^^  declaration  contained  two  counts :-- the  first  charged 

and  any  one  ^^^  defendant  as  the  remote  assignor  of  a  bond  which  had 

of  them 

good,  though  all  the  rest  be  faulty,  a  general  demurrer  to  the  declaration  ought  to 

be  overruled,  and  judgment  entered  for  the  plaintiff,  provided  the  counts  can  be 

properly  joined  in  the  same  action. 

In  such  case,  if  a  writ  of  inquiry  be  executed,  after  overruling  the  demurrer,  t^ 
*eenu  tht  defendant  may,  nevertheless,  object  to  the  admission  of  evidence  apply- 
mg  only  to  the  fauhy  counts,  and  tender  a  bill  of  exceptions  or  demurrer  to  the 
evidence  ;  or  may  apply  to  the  Court  to  instruct  the  Jury  to  disregard  such  fauHy 
counu.  But,  if  no  such  step  be  taken,  and  entire  damages  be  given,  the  verdict  is 
good,  and  judgment  ought  not  to  be  arrested* 
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been  prosecuted  to  a  judgment  against  the  obligor,  an  jvwb^  I80r. 
execution  issued  on  the  judgment,  and  a  return  of  ^^  no 
^  eflfectB"  thereon  bjr  the  sheriff;  in  which  count  there  is 
a  profert  of  the  record  and  proceedings  in  the  suit  against 
the  obligor )  the  second  count  was  for  money  had  and  re- 
ceived. 

*The  record  dien  states,  that  the  defendant  took  an  im-  %  362 
parlance,  and  at  the  Court,  when  die  cause  is  staled  to 
|ia?<  been  tried,  ^^  until  which  day  the  same  was  front 
^^  time  to  time  continued,''  it  is  stated,  ^^  the  parties  came 
^*  l^  their  attomies,  and  the  defendant  by  his  attorney  de* 
^  nmrs  to  the  plaintiff's  declaration,  and  the  plaintiff  by 
^  his  attorp^y  joins  in  die  said  demurrer,  and  thereupon 
^  the  defendant's  deqiurrer  to  the  plainuff 's  declaration 
^  being  ai^ed  and  overruled,  it  was  ordered  that  a  writ 
^  of  inquiry  of  damages  be  executed."  Whereupon  came 
a  Jury,  &f;.  who  found  a  verdict  for  the  ^aintiff  for  357 
dollan  BO  cents ;  and  judgment  was  rendered  for  the 
same,  with  costs.  The  defendant  appealed  to  the  District 
Court  of  Fredericisiurg'f  and  the  judgment  having  been 
^re  aflbioed,  took  a  second  appeal  to  this  Court. 
\ 

WUHaniBj  for  the  appellant.  The  grounds  upon  which  I 
expect  the  judgment  must  be  reversed,  are  these  :  1st. 
That  the  County  Court  ought  to  have  sustained  the  demur- 
rer as  to  die  first  count,  even  if  the  second  count  had4>een 
good,  and  a  judgment  could  have  been  g^ven  upon  it ;  and 
die  writ  of  inquiiy  should  have  been  awarded  only  as  to 
that  count  $  Sdly.  That  it  being  on  a  demurrer,  and  one 
count  faulty,  judgment  ought  to  have  been  given  for  the 
defendant. 

There  can  be  no  question  but  that  the  first  count  was 
bad,  because  an  action  could  not  be  maintained  against  a/ 
remote  assignor  of  a  bond.(l)    This  point  has  been  fully 
settled  by  this  Court.    The  rule  at  common  law  is,  that  if 
there  be  two  or  more  counts  ip  a  dedaradon,  and  one  be 
iaulty,  judgment  for  the  whole  shall  be  arrested.(a)    In  (a)  2  Lord 
this  case,  the  Court  overruled  the  demurrer  as  to  both  Jftrim.  835. 
counts,  and  gave  judgment  upon  the  endre  declaration.        ^'^^^  J' 

If  the  defendant  had  been  before  the  Jury  upon  a  plea,  Bac.'^hr. 
he  might  have  moved  the  Court  to  strike  out  the  count  GwU.  ed. 
which  was  faulty ;   but  damages  having  been  assessed  ^^>  ^^^* 


(1)  Kote«    See  the  acts  of  IB06,  c  2^  s.  3.  where  the  law  on  this 
fubject  ^  altered. 
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JUNK,  itof.  upon  a  writ  of  inquiry,  he  ^was  to  be  regarded  as  not  in 
Court. 

If  these  positions  be  correct,  it  follows,  as  a  Heoessarjr 
consequence,  that  the  judgment  must  be  reversed  ;  for  a 

judgment  (being  an  entire  diing)  must  be  affirmed  tn  toto^ 

or  reversed  ;  it  cannot  be  affirmed  in  part  and  reversed  in 
part. 

m  353  *Randoph^  for  the  appellee,  said  that  he  did  not  mean 

to  impugn  the  doctrine  uiat'an  action  could  not  be  sustain- 
ed against  a  remote  indorser ;  but  it  was  unnecessary  to 
consider  that  point,  in  deciding  upon  the  present  case. 
He  contended,  however,  that  there  was  a  sufficient  con-^ 
sideration  to  support  die  express  assumpsit  laid  in  the  first 
count*  The  appellant,  though  not  immediately,  was  ul*' 
timately  liable  as  indorser ;  for,  if  all  the  intermodiatr 
indorsers  were  insolvent,  equity,  which  abhors  circuit  of 
action^  would  give  a  decree  against  him  in  the  first  in» 
stance.  Wherever  the  consideration  is  legal,  equitable  or 
moral,  it  is  sufficient  to  found  an  assumpsit.  If  a  person 
shall  be  satisfied  that  he  will  be  ultimately  compelled  to 

Eay  a  sum  of  money,  will  not  his  express  promise  bind 
im  both  in  law  and  equity  i 

But  it  is  really  unimportant  whether  the  first  count  be 
considered  good  or  bad :  for  the  law,  upon  the  whole  case, 
is  directly  opposite  to  what  is  contended  for  by  Mr«  Wil*' 
Hams, 

The  most  valuable  book  lately  published,  Saunders^Si 
Reports  J  edited  by  Williams^  expressly  lays  it  down,  ^  that 
^  if  there  are  several  counts  in  the  same  decbmtion, 
^'  some  good  and  some  bad,  and  the  defendant  demurs 
^  generally  to  the  whole  declaration,  the  plaintiflT  shall 
(a)  1  Sound.  ^  have  judgment  for  so  much  as  is  good*"(a)  This  is  the 
j^note  (9).  general  law  now  practised  upon,  both  in  England  and  this 

Smund.  380. 

note  (14).  Judge  Tucker  asked  Mr.  Randolph  whether  he  had 

^^i^^  "'  f  examined  the  case  of  The  Duke  of  Bedford  v.  JUlcockeJ^c) 

JSfut'mn-  *^^  *^  opinion  of  Lee^  Chief  Justice,  delivered  in  Aat 

dred,  case.(rf) 
(6)  5  Bac, 

049  ^f'*^  Randolph.  After  such  a  respectable  authority  as  Saun^ 
5  Conu  Dig.  ^^'f  edited  by  WilUams^  1  deemed  it  unnecessary  to  look 
4S5.     1  Bot.  into  any  others. 

R  ^ 43?7r  ^^  "  *^^  ^^  ^^*  WiUiams,  that  the  defendant  had  no 
dtny.Senmiil  opportunity  to  except  to  the  bad  count,  because  the  Jury 
(c)  i  Wilton,  were  sworn  on  a  writ  of  inquiry.  I  do  not  admit  that 
^48.  either  count  was  bad.    But  it  may  be  asked,  why  was  iM 


Digitized  by 


Google 


tn  the  Slit  Year^  tfthe  Commoiwealtb.  36$ 

^kfendant  in  this  utuation  i  be  throws  away  the  right  of  jtrnk^  I80r. 
defence  by  his  pleading,  and  then,  very  modestly,  asks  the 
Court  to  reverse  the  judgment,  merely  because  he  had  not 
availed  himself  of  every  advantage  which  he  might  have 
resorted  to  if  he  had  sought  it  in  time.  If  we  required  the 
aid  of  the  statute  of  Je^ihy  it  would  be  abundantly  suffi- 
dent«(a)  But  die  case  b  dearly  with  the  appellee,  on  («)  See  Rem^ 
common  law  principles*  Code,  vol.  1/ 

^JVUliamSy  in  reply.  The  nde  of  law  is  admitted  by  Mr.  c.7&s.  38. 
Rando^y  that  an  acdon  will  not  lie  against  a  remote  in-  ^  4^  nc.A 
doraer ;  but  he  says  there  was  a  sufficient  consideration 
to  support  the  express  assumpsit  charged  in  the  declaration. 
If  he  had  looked  into  the  declaration,  he  would  have  found 
that  diere  was  only  an  implied  assumpsit.  The  considera* 
tion  must  be  good  and  valuable  in  law  to  support  even  an 
express  assumpsit.  But  the  rule  of  law,  in  cases  of  this 
kind,  is,  that  the  party  is  bound  as  indorser,  merely  on 
account  of  the  privity  between  him  and  the  next  inuae« 
diate  mdomee.  The  supposed  liability  of  the  appellant  as 
indorser,  in  this  form  ot  action,  from  its  analogy  to  pro^ 
ceedings  in  equity,  will  not  hold.  If  a  bill  in  equity  IukI 
been  brought,  it  mi^t  have  appeared  that  Xoc  had  re*- 
ceived  no  consideration  from  the  person  to  whom  he  in- 
dorsed, and,  therefore,  he  would  not  have  been  liable  in 
equity. 

.  If  the  County  Court  had  given.judgmeat  for  the  de- 
munrant  on  the  first  count,  their  decision  would  have 
l>c«n  correct.;  and  the  defendant  mig^t  then  have  moved 
the  Court  to  reject  the  evidence  as  inapplicable  to*  the  se- 
cond count.  But,  the  judgtnent  of  the  Court,  was,  that 
the  whok  declaration  was  jgjod*  This  was  clearly  an  er- 
roneous ofnnion* 

.  The  rule  from  Saunders  is  conSned  to  those  cases  where* 
there  are  different  breaches  assigned  in  an  action  of  co- 
Tenant :  in  such  cases  the  Court  will  give  dMnages  so  far 
as  the  declaration  is  good,  and  the  breaches  ate  well  as- 


The  act  of  Jeqfmla  re&rred  to  by  Mr.  Rcmdolph^  only 
applies  to  cases  where  the  parties  are  at  issue  before  the 
Jury,  and  not  to  judgments  by  defiiult,  or  on  inquiry  of 
damages  after  a  demurrer  overrulec|. 

The  case  from  Wilson^  dcies  not  apply  to  the  circum- 
atances  of  this  case<  All  the  other  cases  go  to  say,  that 
judgnMdt  shall  be  g^ven  for  the  demurrant  as  to  die  bad 
couat.  .  But .  here  the  Court  gave  judgment  that  both 
counts  were  good^  wd  executed  a  writ  of  inquiry  as  ^  the 
whole. 
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jwft,  1807.       Mmdm/yjune  29.     The  Judg€&  ddiveied  thftir  «p^ 

Hoe 

T-  Judge  Tucker.    CrutchfieU  brought  att  action  oil  tiui 

^^'^^^^  case  against  Ree^  on  a  sesded  note,  assigned  by  Wekh  to 

Roey  by  him  to  Zrr,  and  by  I^c  to  Crvtct^M,  and  de^ 

dared  upon  it  accordingly ;  and  added  a  second  count  fiv 

money  had  and  received  to  the  plaintiff's  use.    The  de* 

^  365        fendant  ^demurred  generaltyto  the  declaration,  and  the 

plaintiff  joined  in  demurrer :  the  Court  gave  judgmoit  for 

the  plaintiff  on  the  demurrer,  and  awarded  a  writ  of  ia* 

quiry,  which  was  executed,   and  <lamages  according^i 

No  bill  of  exceptions  or  demurrer  to  evideiice,  nor  motion 

(a>^  X.  r.  to  instruct  the  Jury  to  disregard  the  first  count  as  fiuilty,(a) 

»  3a  ^  ^^    vgi^can  to  have  been  made  when  the  writ  of  inquiry  was 

executed. 

There  are  tWo  questions  in  this  case.    First,  whether 
the  Court  decided  pi*o^rly  upon  the  demurrer.     As  a  de- 
fendant may  demur  to  one  count  in  a  declaration,  and  plead 
to  another^  because  separate  counts  are  regarded  as  several 
(A)  4  ^ac     declaration8.(^)    So  where  there  are  two  counts,  one  of 
^'    ^^'     ^hi<^b  i^  confessedly  good,  if^  instead  of  pleadmg  to  it^ 
^  and  demurring  to  the  other,  as  he  tnig^t,  he  prmrsto 

quesdon  die  goodness  of  both,  by  .a  general  demurrer^  he 
ought  not  to  invalidate  that  which  is  good  because  the  odier 
may  happen  to  be  bad.  On  the  contrary,  having  umieces- 
sarily  demurred  to  that  which  is  good,  he  ought  to  have 
judgment  .against  him,  as  M^that;  provided  both  count* 
can  prbperly  be  joined  in  the  same  action,  as  there  can  be 
DO  doubt  the  two  counts  in  this  declaration  may.  And  so 
it  was  expressly  •  decided  in  tht  Duke  of  Be^rd  v.  if/t 
(0 1  WiUunt  cocke(cy — in  which  case  there  were  three  counts,  two  of 
352,  253.  .  -ii^hich  were  objected  to  as  faul^,  by  a  general  demurr^. 
But  the  Court  said  they  might  all  three  1^  joined,  and  cme 
6f  them  was  good,  and  therefore  they  ^gave'  judgment 
for  the  plainti^  ^*  non  constat  but  diat  upon  a  truil  die 
^^  pla^ff  might  be  able  to  prove  that  count,  and  might 
^  take  a  verdict  for  the  same»  though  the  other  counts 
^^  should  be  iad,  and  therefore  they  gave  no  rainion  aa  tn 
^^  those  counts,''^  this  case  is  so  fiea*  perfecdy  li^e  die  caae 
before  us. 

The  second  |>0fnt  is,  whether,  if  one  of  these  counts  be 
bad,  the  defendant  can  now  avail  himself  of  it.  If  upon 
the  trial  he  had  tendered  a  bill  of  excepdcms,  thereby  it 
had  appeared,  that  no  evideuite'  whatsoever  was*^ivnn 
upon  the  secpnd  count,  except  such  aa  mi^t  have  been 
sufficient  to  mainuin  the  first  count,  if  good,  or  if  he  f 
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demurred  to  the  evidence,  and  thereby  shc^vn  the  same   june,  1807. 
thing  in  effect ;  or  if,  (as  I  am  inclined  to  think  he  might,)     %*^*^^^s*^ 
notwithstanding  the  judgment  on  the  demurrer,  he  had         Roc 
applied  to  the  Court  to  instruct  the  Jury  to  disregard  the   c^^  J^fj^ji^^ 
count,  which  he  supposed  to  be  faulty,  so  as  to  shut  out     . 
the  evidence  upon  that  count  j  in  either  of  these  cases,  he 
might,  if  the  damages  were  assessed  generally,  have  avail- 
ed *himself  of  the  error  in  the  first  count,  as  was  done  in        *  366 
the  case  of  Hooe  v.  Wilson^  where  it  appeared  by  the  bill 
of  exceptions  that  the  same  evidence  was  produced  in  sup- 
port of  both  counts,  to  the  first  only  of  which  the  evidence  . 
applied,  and  therefore  there  was  no  separate  evidence  to 
the  second  count*     But  the  defendant  having  neglected  to 
take  any  of  these  steps  upon  the  execution  of  the  writ  of 
inquiry^  we  may  say  in  the  words  of  the  Court  of  K.  B. 
non  constat^    but  that  the  plaintiff  </i<9^prove  the  count  for 
money  had  and  received,  by  other  evidence  than  that  which 
he  ofiered  to  prove  the  first  count.     And,  since  that  is  the 
case,  the  act  of  Jeofsdl8(a)  does,  in  my  opinion,    make  («)  L,  f. 
the  verdict  good.     I  am  therefore  for  affirming  the  judg-  ^^|**  ^•^^* 
ment. 

Judge  Ro  AKE.    In  the  case  of  Grant  v.  Astle(b)  the  Court  Wiyotf-TSQ. 
of  King^s  Bench,  while  they  admitted  it  to  be  a  settled 
role,  that  where  there  are  general  counts,  and  entire  dama- 
ges are  given,  and  one  count  is  bad,  and  the  others  not, 
this  «htll  be  fatal ;    lamented  that  so  inconvenient  and  un- 
founded a  rule  should  ever  have  been  established :  and 
thatf  upon  the  fictitious  reasoning,  that  the  Jury  has  as^ 
sessed  damages  on  a//,  though  in  truth  they  never  thought     ' 
of xlifferent  counts ;  that  what  makes  the  rule  appear  more 
absurd,  is,  that  it  does  not  hold  in  criminal  prosecutions  ; 
and  that  in  civil  cades  the  Court  has  gone  as  far  as  it  can, 
(the  rule  being  settled,)  by  allowing  verdicts  in  such  cases 
to  be  amended  by  the  Judges*  notes.     This  decision  took 
place  in  that  country  in  17B1,  and  being  followed  up  by 
similar  decisions  here,  produced  the  provision  on  this  sub- 
ject in  our  act  of  Jeofails.     That  act  should  certainly  re- 
ceive a  liberal  construction  in  order  to  get  rid  of  the  ab- 
surd and  inconvenient  rule  abovementioned*     By  the  27th 
section  of  the  statute  of  Jeofails,(c)  on  a  ^en^ra/ demurrer  (c)^ar, 
joined  to  the  declaration,  the  Court  must  not  regard  any  ^^'^j  ^oL  h 
defect  or  imperfection  therein,  unless  something  so  essential  ^' 
to  the  action  as  that  judgment  according  to  law  and  the  very 
right  of  the  case  cannot  be  given,  be  omitted.     This  sec- 
tion applying  to  a  dedaration  with  a  single  count,  part  of 
which  is  faulty,  certainly  applies  with  peculiar  force  in  fa-. 

Vol.  h  3  B 
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jvNB,18Qr.   vour'of  a  declaration,  which  however  faulty,  ad  to 

count,  has  another,  perfecthj  legale  both  in  form  and  sub- 
stance* The  judgment  of  the  County  Court  ovcrrulingtho 
demurrer  in  the  present  case  was  dierefore  perfectly  cor- 

rect»     Under  our  acts  of  Assembly,  the  case  is  clear  for 

*   ^(\1        ^^^  appellee ;  *and  perhaps-also  under  the  Engli»h  decisioDs 
OS  appears  by  the  case  in  1  Wikon^  252.  before  stated. 
I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judge  Fleming.     This  appeals  to  me  a  rcry  plain  case, 

and  the  law  seems  against  the  appellant  on  two  grounds : 

1st.    By  our  act  of  Assembly  for  limitation  of  actions,  &c« 

(tf)  Hn,        sect.  ?7.(a)    it  is  declared  that,  "  where  a  demurrer  shall 

Code,  1  vol.    ^^  be  joined  in  any  action,  the  Court  shall  not  regard  any 

^77^  ^''^  **  other  defect  or  imperfection  in  the  writ,  return,  deda- 

^^  ration,  or  pleading,  than  what  shall  be  specially  alleged 

^^  in  the  demurrer,  as  causes  thereof,  unless  something  so 

*^  essential  to  the  action  or  defence,  as  that  judgment,  aC'' 

*'  cording  to  law,  and  the  very  right  of  the  cause,  <:annol 

"  be  givt;p,  shall  be  omitted- 

This  being  a  general  demurrer,  nothing  special  being 
stated  as  a  cause  thereof,  and  there  being  sufficient  stated 
in  the  declaration  to  support  the  action,  it  comes  expressly 
within  the  provision  of  the  act. 

2d.     If  we  recur  to  the  English  law^  it  is  there  dc- 
W  ^  ^^w«»  cided,  in  the  case  oithe  Duke  of  Bedford  \.  Allcocke,{b)  th«t 
if  one  count  in  a  declaration  be  good,  though  all  the  rest 
be  bad,  there  shall  be  judgment  for  the  plainti£F  upoo  a 
general  demurrer  to  the  whole. 

I  therefore  concur  in  the  opinion  that  the  judgment 
ought  to  be  affirmed. 

Judge  Lyons.  On  a  general  demurrer  the  parly  may 
avail  himself  of  every  advantage  which  he  might  take  on  a 
motion  in  arrest  of  judgment,  and  no  other-  If  there  be 
'  '  defects  in  the  process  or  pleadings  they  should  be  noticed 
by  a  special  demurrer  ;  as  the  Court  cannot  regard  any  de- 
fects of  that  kind,  after  demurrer  joined  in  any  actioOit 
other  than  what  shall  be  specially  alleged  as  cause  of  de- 
murrer, unless  something  shall  have  been  omitted  so 
essential  to  the  action  or  defence,  as  tlwt  judgment  accord-^ 
ing  to  law  and  the  very  right  of  the  case  cannot  be 

(c)  Sfte  Xet.    given/c) 

Code,  vol.  1.       **  Where  there  are  several  counts,  one  of  which  is  fiiulf 

p. 'us*  ^  "  ^y*  ^"^  entire  damages  are  given,  the  verdict  shall  be 
"  good  ;    but  the  defendant  may  apply  to  the  Court  to  in- 

00  Ibid.  s.     **  struct  the  Jury  to  disregard  such  faulty  count."(rf)  Thi»^ 

38:. 
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law  was  loade  to  prevent  motions  in  arrest  of  judgment ;  juns,  l8or. 
and  the  defendant  should  have  taken  advantage  of  the  de-    ^^'^'^r^^^ 
feet  in  the  wajr  authorised  by  it ;    but,  not  having  done  so,         R<)e 
he  is  bound  by  the  verdict  and  judgmoit,  ♦which  is  not  now  cmtchtleUl 
to  be  arrested*     The  case  beibre  us  is  expressly  within  the  ' 

principle  of  our  law,  and  the  case  of  the  Duke  of  BeJford  9^  ngg 
V.  AUcocke^d)  which  was  cited  by  the  Judge,  who  first  de-  ^^n  ^  jy-^ 
livered  his  opinion.  3ii. 

I  therefore  concur  in  the  opinion  expressed  by  all  the- 
ether  Judges,  that  the  judgment  be  afErmed. 


Miller  jMiW  Be vcrlj',  widow,  8cc.  Thur^dayr 

yune  25. 

THIS  was  an  appeal  from  ^  judgment  of  the  District  A  writ  of 
Court  of  Fredericksburg^    affirming  a  judgment  of  the  dower  M«ip 
County  Court  of  Caroline.  tULtt^ 

The  case  was  this  :  Robert  Gaines  Beverly^  husband  of  maintjuned 
the  appellee,  being  in  his  life-time  possessed  of  a  large  real  ai^^oinst  ate- 
cstate,  made  a  seulement  on  his  wife  of  greater  valine  than  nwitforyetrs 
her  dower  in  all  his  lands,  and  died  leaving  her  his  widow  ^i^^  ^^^be 
and  several  children,  who  were  alive  at  the  date  of  the  brought 
case  agreed  in  this  cause.     He  also  leased  a  tract  of  700  ftgainst  a 
acres  of  land,  lying  in  the  County  oi  Caroline y  to  the  ap-.  l!^\^^^^ 
pellant,  for  a  term  of  ten  years,  reserving  rent,  &c.  which  j^^vinr  the 
teritt  was  unexpired  at  the  time  of  the  trial  of  the  cause  in  inheritance^ 
the  Coirat}'  Court.  His  widow,  the  appellee,  sued  out  her  or  an  «ute 
summons  and  filed  her  count,  in  dower  ^nde  nihil habet.^^^^^^ 
against  the  appellant,   for  dower  in  the  said  700  acres  of  {ifeofthede- 
land.   A  conditionaljudgment  was  confirmed  against  him,  mandi^i^ 

^  by  default,  and  a  Jury  directed  to  be  impanelled,  at  ^ 
subsequent  term,  to  inquire  whether  he  had  more  right  to 
hold  the  said  land  than  she  had  to  den^and  dower  in  the 
same.  Instead  of  a  special  verdict  9  case  was  agreed  be- 
tween the  parties,  to  the  following  purport : — **  That  Ro- 
**  bert  Beverly  was  seised  and  possessed  of  the  land  iri  the 

,  **  count  mentioned  while  he  was  the  husband  of  the  de- 
**  mandant ;  that  he  leased  the  same  ^to  the  defendant  for 
^  the  term  of  ten  years  then  unexpired ;  that  since  the 
**  decease  of  the  said  Robert  Beverly ^  the  demandant  had 
**  received  rent  from  the  defendant  for  the  said  land  ;  that 
**  no  Court  had  appointed  any  guardian  to  the  children  of 
"  the  lessor  of  the  def^pdant;  apd  that,  by  virtue  of  a  set- 
**  dement  made  by  the  said  lessor,  in  his  life-time,  on  the 
**  demandant,  she  had  received  in  lands,  more  than  the 
♦*  value  of  her  dower.'* 
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juvB,  isor.      "i^The  Coun^  Court  gave  judgment  iox  the  dover  de* 
\,^^^^r^    maaded ;  from  which  an  appeal  was  taken  to  the  Distrki 
Miller       Coixvt  of  Frederkisburff  ;  and  the  judgment  having  bee» 
there  affirmed,  an  appeal  was  prayed  to  this  Court. 


Beverly. 


*  370 


Warden^  for  the  appellant,  took  several  es^eptions  to  tbe 
proceedings  in  the  cause^  as  well  as  to  the  judgment  of  the 
(^ourt. 

^  1.  That  the  District  Court  ought  not  to  have  affirmed 
tfie  judgment  of  the  County  Court,  on  9,  transcript  oi  its 
record,  which  did  not  exhibit  the  original  summons,  where^ 
by  the  correspondence  or  variance  between  it  and  the  Court 
might  appear  ;  the  summons  not  being  described  as  a 
yvrit  of  dower  icnde  nihil  habet.  If  it  had  been  descri* 
bed  as  a  rvrit  of  doxver  unde  nihil  habet^  he  might  not 
have  made  the  objection ;  since  no  oyer  of  the  summons 
was  taken. 

2.  That  the  husband  of  the  demandant  was  denomina- 
ted by  a  different  name  in  (he  pount  from  that  in  the  case 
agreed  ;  in  the  first,  he  is  called  Robert  Gaines  Bev^rh/^  u| 
the  second,  Robert  Beverly^ 

3.  That  it  no  where  appears  in  the  record,  that  the  hus-r 
band,  during  the  coverture,  was  seised  of  such  an  estate  as 
would  entitle  the  wife  to  dower*  Since  our  law  of  de- 
scents, a  widow  cannot  demand  dower  unless  the  husband 
had  been  seised  of  a  fee.  A  man  may  be  seised  of  an 
estate  for  life^  The  Court  ought  to  have  seep  what  kind 
of  estate  it  was,  of  which  dower  was  demanded :  fen*,  if 
the  husband  had  not  appeared  to  have  been  seised  of  an  es-r 
tate  of  inheritance,  the  wife  was  not  dowable.  This  is  a 
fatal  error. 

4.  That  there  ought  not  to  have  been  an  award  of  hahere 
facias  seisinam  of  dower,  on  a  case  agreed,  which  stated, 

that  the  demandant  had  received,  in  other  Ismds  of  her  htts? 
band,  more  than  the  whole  of  her  dower,  by  yirtue  of  a  set- 
tlement on  her,  made  by  hi^,  in  his  life-time ;  without  sfiy* 
ing  any  thing  whereby  it  appears  whether  the  said  settle- 
ment was  made  before^  or  ^^r  marriage,  or  whether  it  was 
in  bar  and  lieu  of  dower,  or  not.  It  is  a  known  principle 
oflaw,  that  when  thefe  is  zjpinture^  before  marriage,  and 
in  lieu  of  dower^  the  wife  cannot  demand  the  latter,  fiut 
it  does  not  appear  from  the  record  that  the  jointure  was 
made  at  any  time  other  than  "  in  the  life^tiiMr  of  the  husr 
band.  That  is  a  very  indefinite  expression.  HhJift'itimt 
existed  both  before  and  after  marri^^e.  *The  findmg  WJ^ 
too  vague  for  the  Coui;t  to  give  any  judgment  upon^ 
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5*  That  die  writ  of  dower  was  brought  against  a  nian   jvNfe,  laor. 
who  had  no  seuin*    It  was  brought  against  a  tenant  for    v^^v^^ 
years,  when  it  could  only  lie  against  a  tenant  of  the  freehold      MUler 
or  inheritance.(a)    The  tenant  for  years  held  \ht possession  ^* 

^only,  but  the  seisin  was  in  the  demandant's  children.     The  ^^ 

tenant  cotdd  not  give  seisin  because  he  had  it  not*.    The  ^^v  p  j^  j^ 
writ  ^ould  consequently  have  been  brought  against  the  i48a.  5Coi 
children,  who,  by  their  guardian,  ought  to  have  assigned  ^n'l  Dig. 
^wer.     But  it  is  expressly  found  that  she  received  rent  ?r\ .  ^!^^' 
of  the  tenant*    She  could  not  have  received  it  as  execu-    *'    ***     ^ 
triz  or  administratrix  of  her  husband,  but  only  as  the  natu* 
ral  guardian  of  her  children*    The  reception  of  rent  was 
an  estoppel  to  her  to  demand  ^wer  of  the  tenant,  because 
such  reception  amounted  to  a  confirmation  of  the  lease ;  . 
and  because,  by  a  recovery  of  one  third  of  the  land,  she 
would  have  taken  a  part  of  the  subject  out  of  which  the  rent 
issued. 

6*  The  judgment  was  erroneous,  in  being  absolute  in  the 
first  instance.  There  ought  to  have  been  an  inquest  as  to 
the  noesne  profiu  from  the  death  of  the  husband.  On  the 
return  of  the  inquest  the  judgment  would  have  been  com* 
plete,  and  not  before.(*)  W  ^  ^^' 

Randolph^  for  the  appellee,  said  it  wds  unnecessary  to  434.  p,  21, 
dwell  on  many  of  the  points  made  by  Mr.  Warden.  With  £.  546^  547. 
respect  to  the  summons,  it  was  no  part  of  the  record,  be* 
cause  oyer  bad  not  been  taken  of  it*  As  to  the  second 
point,  the  record  furnished  a  sufficient  answer-rr^the  parties 
themselves,  in  the  case  agreed,  had  considered  the  seisin  of 
Robert  Gaines  Beverly  sufficient  to  entitle  his  widow  to 
dower*  They  had  taken  other  ground  ;  and  did  not  rely 
on  any  deficiency  of  estate  in  him*  He  is  said  to  have 
been  seised^  which  expression  has  often  been  considered 
as  implying  an  absolute  estate*  Since  our  act  of  Assem* 
bly,  a  deed  not  mentioning  heirs,  carries  a  fee-simple* 
The  word  seisin  may  consequently  imply  an  estate  of  in- 
heritance* 

As  to  the  fourth  and  fifth  points,  be  admitted,  that  if  a 
settlement  be  made  before  marriage  and  in  lieu  ofdorwer^  it 
was  a  bar  ;  but  if  it  were  merely  a  common  settlement  or 
convey  ance»  it  would  be  no  bar*  .  The  exception  that  it  does 
pot  appear  at  what  time  the  setdement  was  made,  or  of  what 
nature  it  was,  ought  not  to  come  from  the  other  side*  Our 
right  is  complete :  we  shew  an  indisputable  *legal  title  :— >  4^  S71 
they  only  omittedto  statea  material  objection.  They  rely  on 
the  settlement,  and  ought  to  shew  on  what  it  was  founded* 
Sut,  \i  the  jCi«e  agreed  be  imperfect,  it  may  be  set  aside, 
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juKB,  leo?:.  and  a  p^nir^  ^io^  ^<?  novo  awarded.(tf)  The  #icloWt  ^ 
demanding  her  seisirij  need  not  bring  her  action  against  a 
tnan  &eised  of  an  estate  of  inheritance.  -She  only  claims  her 
right ;  and  the  husband  can  do  no  act  to  deprive  the  wife- 

__    of  her  dower  in  the  specific  land  itself. 

(i»)  I  Caii,  With  respect  to  the  inquest  for  the  mesne  ]m>fit8,  thitt 
212.  Bretoo'  Was  for  her  benefit ; — She  might,  therefore,  waive  it,  and 
ijO^ie.  See  take  a  writ  of  habere  facias  possessionem  for  her  one  third 
^  uSr* '  ^^  *^  ^^^*  '^®  children  being  no  parties  to  the  suit,  no 
*«  Verdict,*' ta  judgment  against  the  tens^nt  could  aflfect  their  rights, 
to  awarding 

a  vtttire  de        Warden^  in  reply.     The  first  exception  will  be  left  to  the 
''^^  Court  without  further  observation.     But,  as  to  the  second, 

it,  being  to  a  misnomer  in  the  christian  name,  was  always 
held  to  be  fatal. 

It  is  said  by  Mr.  Randolph^  that  when  a  person  is  seised 
of  an  estate,  it  necessarily  means  an  estate  of  inheritance. 
There  is  no  authority  or  dictum  in  the  law  to  warrant  the 
assertion.  Suppose  there  had  been  a  plea  that  the  hus* 
band  was  not  seised  ;  what  would  have  been  the  issue  ?— - 
that  the  husband  was  or  was  not  seised  of  an  estate  of  in- 
heritance ? — The  husband  might  have  been  seised  of  an 
estate  for  his  own  life,  or  for  the  life  of  anodier,  and  yet 
the  widow  not  entitled  to  dower.  The  Court  wiU  not  go 
further  to  intend  an  estate,  than  the  parties  have  gone  them-i 
selves. 

But  it  is  said  not  to  be  necessary  for  the  tenant  to  be 
seised  of  an  estate  of  inheritance. — Can  the  demandant  re-r 
cover  of  the  tenant  seisin,  when  the  tenant  has  it  not  him- 
self ?  The  possession  of  Miller  was  not  the  seisin  of  Bever^ 
ly:  but  his  possession  was  the  seisin  of  the  heirs  of 
jSeuerfyj  of  whom  alone  it  could  be  recovered. 

As  to  the  widow's  havings  received  other  lands.     Is  the 
finding,  in  this  case,  a  complete  bar  i    Such  n  setdement 
ought  to  have  been  found,  as  would  defeat  ^e  e|a)m  of 
dower;  for,  if  we  are  to  presume  any  thing,  we  must  pre- 
sume iFrom  the  nature  of  the  circumstances,  that  the  set- 
tlement was  before  marriage,  and  a  bar  to  dower.  It  is  not 
probable  that  Robert  Beverly^  aftef  he  had  married  and 
had  children,  (as  is  found  in  the  case  agreed,)  would  hstvp 
given  to  his  wife  more  than  her  just  proportion  of  his  es- 
tate,  to  the  injury  of  his  children.    The  case  of  Axtetv. 
^372        ^-Axtel^^b)  shews  that  at  common  law,    a  widow  cat^ot 
(A)  ?  Qkan.     ^^171  both  her  jointure  and  dower.     Without  an  inq«iest, 
CtiQfl,  %^     the  iudgmeht  was  a  mere  nullity  and  never  could  be  car- 
ried into  efiect.    The  sheriff  could  not -execute  itj  and 
give   dower  fyyme^s  am)  bounds,  a3   he  ought.^  tSKe 
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ought  to  have  moved  the  Coujrt  for  a  writ  of  habere  facias  jvhb,  iWf* 
csisindniy  and  at  the  same  time  for  an  inquest  as  to  the  s^^>r>'^ 
profits.  Miller 

Curia  advisare  vulu  . 

Monday^  June  29.  'f  he  President  delivered  the 
opinion  of  the  Court,  (consisting  of  all  the  Judges,)  that  the 
judgment  of  the  District  Court  was  erroneous,  in  this9 
^*  that  a  suit  was  brought  against  a  tenant  for  years  only, 
^^  and  not  against  a  tenant  of  the  freehold,  having  the  in- 
'^  heritance,  or  an  estate  equal  in  duration  to  the  life  of 
^^  the  demandant.''  Judgment  of  the  District  and  County  . 
Courts  reversed. 


Kice  against  Purcell.  MatKUt, 

^  yune  20. 

ON  an  appeal  from  a  decree  of  the  Superior  Court  of  a  Court  of 
Chancery  for.  the  Richmond  District,  pronounced  in  May^  Equi^  is  not 
1802,  reversing  a  decreeof  the  Hustings  Court  of  the  City  ^T^^^l* 
of  Richmond,       ^  ^       g^^^   on  the 

.   Purcell  fi\t  A  a  bill  in  the  latter  Court  against  Nice^  stating  ground  that 
that  he  had  sold  to  him  a  horse  for  120  dollars,  and  re-  the  evidence 
ceived  in  part  paymerit,  certain  soldier's  claims  for  military  ^n^^Lto- 
•ervises,  to  the  amount  of  102  dollars,  which  Nice  assured  ry ;  but  m«y 
him  he  was  entitled  to,  and  that,  on  application  at  the  war-  judge  of  the 
office,  the  money  would  be  at  punctually  paid  as  on  bank  "^f^^  ^ 
notes;  that,  if  die  money  was  not  paid  from  any  cause  gndinttcon^ 
whatever,  Nice  was  to  pay  that  sum  on  application,  or  re-  scienee  be 
turn  the  horse  j  that,  on  applicadon  at  the  war-office,  he  satUfied,  de- 
found  that  neither  he  nor  Nice  himself  could  draw  the  cer-  ^  j^'"'''"^ 
tificates  for  want  of  proper  authority  from  the  original       ^' 
claimants  j  that  Nice  refused  to  comply  with  his  engage-  Sec  Uic  fame 
ment,  and  the  subject  in  controversy  having  been  referred  ?*"*A{{*^ 
to  arbitrators,  they  made  a  report,  but  no  linal  decision,  nTltted  m  the 
only  enjoining  Nice  to  use  his  endeavours  to  procure  from  case  otRovs- 
the  original  claimants,  proper  transfers:    tnat  Nicehs^d  tonv.Jt^m* 
*U8ed  no  exertion  to  procure  such  transfers  ;  that,  at  the  ^^  ^"^^  1** 
time  of  reference,  the  parties  placed  twenty  dollars  each  in     '  i|(  373 
the  hands  of  the  referees  to  compel  a  performance ;   but 
that  either  party  might  vacate  the  award  by  forfeiting  the 
twenty  dollars ;  that  the  arbitrators,  not  considering  the 
award  final,  recommended  that  each  party  should  receive 
back  his  own  money,  and,  with  that  view,  laid  it  on  the 
l^ble  ;  but  Nice  took  possession  of  the  whole  of  it,  in  op- 
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lUNs,  isor.  position  to  the  opinions  of  the  arbitrators.    The  bS  pragrs 
for  a  discovery  and  for  general  relief. 

The  answer  of  Nice  stated  the  contract  difierratly  froai« 
that  set  forth  in  the  bill.  It  represented  that  PurceUpa>- 
posed  that  he  should  assign  the  certificates  to  him,  biuhe 
expressly  refused.  He  admits,  however,  that  he  did  tell 
Purcell  he  believed  they  would  be  paid ;  and  it  is  possible^ 
he  did  say  thejr  would  be  paid  as  promptly  as  bank  notes  ; 
but  this  was  u>uiided  enurely  on  the  information  he  re->. 
ceived  from  others  ;  that  he  was  not  to  be  answerable  for 
the  certificates  in  any  event,  unless  it  should  appear  that 
they  were  forged  or  counterfeited,  or  that  there  was  not  as 
much  money  due  on. them  as  was  expressed  on  their  fac« } 
and  that  Purcell^  after  inquiry,  was  satbfied  to  take  ihcm 
on  the  terms  proposed. 

The  award  ot  the  arbitrators  (which  was  filod  ansoo^ 
the  exhibits)  appeared  not  to  be  fimd,  but  only  reconunen* 
dator}'  as  stated  in  the  bilL 

The  answer  was  supported  by  At  deposition  of  one 
witness,  and  the  allegations  of  the  bill  by  the  depositions 
of  two ;  besides  which,  there  was  other  cooflictiog  testis* 
mony  in  the  cause* 

On  a  hearing,  the  Court  of  Hustings  dismissed  the  bill ; 
from  which  an  appeal  was  taken  to  the  High  Court  of 
Chancery. 

The  Chancellor  being  of  opinion  that  the  evidence  sup* 
porting  the  bill  outweighed  that  supporting  the  awwer,  and 
moreover,  that  the  award  being  void,  Nice  had  no  right 
to  deuin  the  deposit  of  twenty  dollars,  placed  in  the  hands 
of  the  arbitrators  by  Purcell^  reversed  the  decree  of  the 
Court  of  Hustings,  and  directed  that  Nice  should  pay  to 
Purcell  the  amount  of  the  value  of  the  certificates,  toge* 
ther  with  the  twenty  doDars  which  had  been  deposited  with 
the  arbitrators,  and  taken  by  Nice  as  a  forfeiture  for  not 
performing  the  award.  From  which  decree  an  appeal  was 
prayed  to  this  Court. 

*  374  ^jRanddlph^  for  the  appellant,  contended  that  the  deposi- 

tion of  a  witness  going  to  support  the  answer  of  the  defend- 
ant, which  expresdy  denied  the  allegations  of  the  bill, 
was  decisive  of  the  question,  and  shewed  that  the  com- 
plainant had  no  ground  of  equity*  But,  even  admitting  die 
evidence  to  be  equals  yet  as  it  is  contradictory,  he  submit- 
ed  it  to  the  Court,  whether  the  Chancellor  oug^t  not  t» 
hsive.  directed  an  issue. 
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Warden^  for  the  appellee,  insisted  that,  ^s  the  appellant  ivwE, 
Kad  not  procured  the  transfers  of  the  original  claimants  to" 
the  certificates,  which,  under  the  act  of  Congress,  could 
be  done  only  by  the  parties  themselves,  the  consideration 
on  whkh  the  contract  was  founded  had  failed,  and  the  ap- 
pellee was  entitled  either  to  his  property,  or  to  money  in 
iiett  of  the  certificates^;  but  that  when  the  decree  was  pro* 
nounced,  money  only  could  be  decreed  by  the  Chancellor* 
He  admired  the  evidence  was  contradictory  ;  but  contend- 
ed that  the  Chancellor  had  correctly  determined  the  weight 
of  it  to  be  with  the  appellee.  The  Chancellor  must  have 
a  conscience  of  hi^  own.  Doubting  as  to  the  weight  of 
evidence,  he  may  direct  an  issue  ;  but,  if  bis  conscience 
be  satisfied,  there  is  no  necessity ;  for  no  law  requires  itk 

Cmia  advisor  €  vnk, 

Wednesday  J  July  8.  By  Ae  Court,  (consisting  of  all 
die  Judges,)  the  decree  of  the  Chancellor,  reversing  that 
of  the  Cotirt  of  Hustings,  was  unanimously  affiriied. 
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Garland  against  Bugg. 


Monday, 
Juat  29. 


THIS  was  an  appeal  from  a  judgment  of  the  District  ^"  ajfdmh 
Court  of  Charlottesville^  rendered  ia  i<^r//,  180r.  pmtofV  mSl 

The  appellee  brought  an  action  of  detmue  against  the  ap-  tion  for  a 
]>ellant,  for  a  negro  woman  :— the  defendant  pleaded  non  continuance 
detinet; — and  moreover  a  special  plea  in  bar,    ^'ITiat  he  ^^^^i^-^ 
^*  had  sold  the  said  negro  woman  with  her  two  children  to  not  a  part  of 
•*  the  plaintifF,  who,  by  his  deed  in  writing,  bearing^date,  the  record, 
•*  hcj  did  agree  that  the  sale  of  the  slave  in  the  declara-  ^n*«»»  it  be 
**  tion  mentioned  should  be  void  and  defeasible,  and  the  biUo^f  except 
**  title  of  the  plaintifF  in  her  forfeited  and  vested  in  the  *de-  tioiw. 
•*  £endant,  if  the  said  plaintiff  should  sell,    hire,  convey        *  375 
•*  away,  or  otherwise  divide  the  said  slave  from  her  two  In  detinue 
•*  children,  until  they  should  respectively  attain  the  age  of  ^^^  ^\^^^^1 
•*  ten  years,  unless  such  sale,  &c.  should  be  of  the  mother  ^l  delhiet 
^*and  children  collectively  and  all  together,  upon  the  de-  and  a  special 
**  fendant's  paying  to  the  plaintifF  the  sum  of  500  dollars ;  plea  in  bar  ; 
**  that  the  plamtifi"  had  broken  the  condition  of  the  said  pi^^J^^i^^^ 

was  a*gene«^ 
nd  reptioatton,  denying  the  truth  of  them  both,  and  issues  were  joined*  A  general 
TenHct  for  the  ptuntiowaf  considered  sufficiently  r^ponsive  to  both  the  issues. 

An  appeal  may  be  takea  out  of  its  turn  on  the  docket,  as  a  delay  case,  if  the  coun- 
•elfoMhe  appellant  will  notsay,  ing^eral  terms,  that,  in  his  opinion,  Uiereis  error, 
but  merely  states  ndnu  which,  in  the  opinion  of  U)«  Court,  do  not  constitute  error. 

Vou.  I.  3  C 
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June,  i8iG^.  *^  agreement^  and  forfeited  his  title  in  the  8»id  negro 
^^  woman,  by  making  a  distinct  sale  of  her  in  exduaioQ.of 
^^  her  children  before  they  respectively  attained  their  ag^ 
^^  of  ten  years,  whereby,  &c* ;  and  th^t  the  defendant  xxsi^* 
^  dered  to  the  plaintiff  the  500  dollars,  which  he  refused 
"  to  accept.'* 

To  this  plea  there  was  a  replicatioUi  denying  the  fact  of 
having  separated  the  mother  from  her  children,  and  als^ 
of  the  tender  of  the  500  dollars— On  these  pleadings  issuea 
4vere  joined. — 

At  the  September  term,  1B06,  commissions  were  award* 
ed,  by  consent,  to  take  the  depositrans  of  two  witnesses 
de  be  fie  essef  and,  at  the  Court,  when  the  cause  was  tried, 
the  defendant  moved  for  a  continuancef  on  fiffidavHJikd^ 
of  the  absence  of  material  witnesses  ;  but  his  motion  was 
overruled.  No  bill  of  exceptions .  was  tendered  to  the 
opmion  of  the  Court.  The  Jury  who  were  sworn  to  try 
the  issues^  found  a  general  verdict  for  the  slave  in  the  de- 
claration mentioned,  &c.  On  this  verdict  judgment  waa 
rendered,  and  an  appeal  taken  to  this  Court. 

The  Attorney  General^  for  the  appellant,  moved  for  a 
certiorariy  suggesting  diminution  in  the  record* 

Per  Curiam.  A  certiorari  is  granted,  of  course,  unless 
delay  appear  to  be  the  object. 

Wirtj  for  the  dppellee<  This  is  considered  an  appeal 
merely  for  de}ay  -,  and  the  certiorari  will  have  the  effect  of 
producing  still  greater  delay.  He  therefore  moved  to  take 
up  the  cause,  out  of  its  turn  on  the  docket,  in  order  to  open 
the  record,  and  have  the  judgment  of  the  District  Court 
affirmed. 

Attorney-General.    The  record  is  incomplete^   because 
at  omits  the  affidavit  made  by  the  appellant,  (the  defendant 
ip  the  District  Court)  as  the  ground  of  a  continuance.  This 
record  states  that  a  motion  was  made  by  the  defendant  for 
\.  ♦  376        •  continuance  on  ajidavit  Jiled  of  the  absence  of  ^material 

^  witnesses.— -The  affidavit  itself,  which  is  not  inserted  in 

the  record,  specifies  what  he  expected  to  prove  Jby  those 
witnesses,  and  that  due  diligence  had  been  used  to  ob- 
tain their  attendance.  This  was  the  same  as  if  a  bill  of 
eaceptions  had  been  sealed*  In  the  ease  of  Hook  v.  Nan-- 
\a)  Aprils  ^^i/r(p)  ^his  Court  determined  that  the  Court  below  erred 
1806,  MS.  in  not  allowing  a  continuance  of  the  cause,  .when  the  partjr 
fatd  brought  himself  within  the  rule  of  law. 
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•  Wirt.  In  the  case  oiHook  v.  Nanny ^  there  was  a  bill  of  itjviit  IW.: 
^xcepdODS,  which  shewed  the  whole  ground,  and  enabled 
dik  Court «9  determine  whether  the  motion  for  a  continu- 
ance was  rejected  on  legal  principles,  or  not.  A  mere 
affidavit,  which  was  not  made  a  part  of  the  record,  is  a 
very  diflbrent  thing  from  a  bill  of  exceptions*  'the  Court, 
in  this  case,  might  reject  the  motion  for  a  continuance 
from  circumstances  apparent  on  the  record.  This  was 
probably  the  case ;  for  it  appears,  that  at  the  September 
term,  1806,  commissions  were  awarded  to  take  deposit 
tions ;  but  no  ewienee  wtts  taken* 

Attofney^General*  There  is  no  difference  whether  a  bill 
ofexceptiotts  was  sealed  or  not.  The  defendant  filed  an 
affidavit,  stating  the  ground  of  his  motion  for  a  continu- 
ance I  and,  .if  there  were  any  extraneous  reasons  why  the 
cause  should  not  be  continued,  the  other  party  should  have 
spread  them  i^pon  the  record.  This  case  is  the  same,  in 
substance,  as  that  of  Hook  v.  Nanny.  There  the  party,  on 
being  overruled  as  to  the  continuance,  spread  his  affidavit 
on  the  record ;  but  it  was  still  nothing -but  the  affidavit  of 
the  party. 

Judge  Tucker  said  it  would  be  a  dangerous  precedent 
to  allow  affidavits  to  be  a  part  of  the  record  ;  unless  made 
ao  by  an  exception* 

Judge  RoAKE.  The  affidavit  might  have  been  rebutted 
by  extraneous  evidence ;  and  the  party  should  have  spread 
the  whole  case  on  the  record* 

Judge  Flexing.  The  affidavit  was  no  part  of  the  re* 
cord  unless  made  so  by  an  exceptiop* 

Judge  Ltons,  of  the  same  opinion* 

Certiorari  refused*  • 

*Wtrt  then  moved  th^  consideration  of  the  cause  as  a        ^  y^ 
loftere  delay  case. 

Per  Curiam. — It  is  not  the  practice  to  take  up  a  cause 
out  of  its  turn  on  the  docket,  as  a  delay  case,  if  the  coun«> 
sel  on  the  other  side,  say  that  in  their  opinion,  there  is 
tnrror* 
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lirKHi  xaoff*  Attorney'GeneriiL  The  onfy  poh|t,in  the  catse  U  dtts  : 
Thtre  were  two  pleas ;  cme,  the  genenil  issue,  the  others  ft 
<^pecial  plea  in  bar,  on  which  issue  was  joined*  The  Jur)^ 
found  a  verdict  generally  for  tho  plainti6P  \  and  there  was 
a  particular  faci  growing  out  of  the  special  plea*  which uras 
notfound  by  the  Jury.  It  is  a  weU  settled  principle,  that 
a  Jury  must  answer  to  the  whole  case  put  in  isaue.(a)  Sot 
if  there  be  several  issues  joined,  the  Jury  must  find  upoft 
;hem  sjl,  ^  i(  ^iU  1^^  error* 


(<f>  ^  Liu 
27T     a. 
See  vol.  2. 


Jl^trt.  The  Jury  have  substantially  found  both  issues, 
llitre  was,  besides  the  general  issue,  a  special  plea,  which 
was  denied  by  the  replication ;  and  tho^  Jury,  having  found 
generally  for  the  plaintifl*,  fsilsified  both  pleas  of  the  de* 
fcndant. 

The  cause  was  taken  up  as  a  delay  case,  and  the  judg-r 
ment  of  the  District  Court  AFfiRSfED* 


Hoskins  against  Wright,  AdmmistratorofHoskins; 

THE  appellant  having  brought  an  action  on  tl)te  case 
against  the  appellee  in  the  County  Court  of  Essex,  a  ver- 
dict and  judgment  were  given  for  the  defendant  in  Avgtati 
1 801 .  The  plaintiff  appealed  to  the  District  Court  of  Xing 
and  ^ueerij  where  the  judgment  was  affirmed,  and  from 
the  judgment  of  affirmance  the  plaintiff  again  appealed. 

'tlie  declaration  as  amended  is  in  assumpsit*  The  first 
count  is  a  general  indebitatus  assumpsit  for  a  negro  slave, 
a  tract  of  land,  divers  sums  of  money  had  and  received, 
and  divers  sums  of  nioney  laid  out.  and  expended.  The 
sum  in  which  the  intestate  is  said  to  be  indebted  on  all 
these  accounts  is  250/«  but  the  amount  oJF  each  is  not  dis- 
tinguished, The  second  count  \s  quantum  valebat  for  a 
♦negro  slave  sold  and  delivered.-^The  third  is  a  special 
indebitatus  assumpsit,  stating  that  the  intestate  had  given 
an  order  on  tfill  and  others,  executors  of  his  fisither,  di- 
recting them  to  pay  the  plaintiff  50/.  11^.  %d.  out  of  his  part 
of  his  father^s  estate  ;  that  the  intestate  afterwards  fraudu- 
lently prevented  the  plaiiuiff  from  receiving  this  sum,  and 
himself  received  it,  by  reason  whereof  he  became  liable  to 
pay,  &C.  and  in  consideration  thereof  assumed,  &c. 

it  10  lufficient 
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The  defcadant  pleaded  to  the  origmal  declaration  non 
m$mimpait^  and  non  assumpsit  within  five  years*  These 
pleas  were  not  withdrawn,  but  a  new  plea  of  non  assumpsit 
appears  to  have  been  put  in  to  the  amended  declaration. 

A  verdict  was  found  for  the  defendant  and  judgment 
entered  accordingly.  The  plaintiff  filed  a  bill  of  excep- 
tions, which  states,  that,  at  the  trial  of  the  cause,  he  offer- 
ed in  evidence  an  account  containing  debits  and  credits, 
which  is  stated  at  large ;  (the  charges  in  which  bear  date 
previous  to  the  year  1787;)  and  a  deed  of  bargain  and 
sale  in  the  usual  form,  from  the  plaintiff  to  the  defendant's 
intestate,  for  a  tract  of  land,  with  a  receipt  for  the  pur- 
chase money  indorsed,  bearing  date  on  the  28th  Septum- 
iery  1797 1  and  moreover  proved  by  oral  testimony  that 
the  land  charged  in  the  account  was  the  same  land  convey- 
ed by  the  deed;  that  the  intestate  died  in  May^  1798  ; 
that,  twelve  or  thirteen  months  before  he  died  he  told  a 
creditor  of  the  plaintiff  that  he  would  pay  the  plaintiff^$ 
debts ;  that  the  plaintiff  proved  bv  said  creditor  that  the 
defendant's  intestate  told  him  he  nad  bought  land  of  the 
plaintiff,  and  would  pay  his  debt  to  him,  amounting  to 
above  20/i  that  it  was  afterwards  paid,  not  by  the  defend- 
ant's intestate,  but  by  a  certaih  John  Haskins;  and  that, 
within  five  years  before  his  death,  the  said  intestate  bought 
of  the  plaintiff  five  acres  of  land,  worth  thirty/ shillings  the 
acre  ;  that  the  defendant  moved  the  Court  to  expunge  ail 
the  charges  in  the  account  dated  five  years  before  the  death 
of  the  intestate,  which  the  Court  decided  should  be  done, 
and  directed  the  Jury  to  disregard  the  charges  in  the  said 
account. 


S78 

junB,  18(17. 

Hoskint 

Wrigbt, 

Adm'r  of 

Hoskins. 


Randolph^  for  the  appellant*    The  question  does  not  de- 
pend on  the  genuineness  of  the  account,  but  on  the  instruo- 
tioos  of  the  Court,  by  which  the  Jury  were  directed  to 
disreg^d  the  items,  and  thereby  the  plaintiff  was  prevent- 
ed from  gomg  into  hb  proofs  before  the  Jury.  The  County 
Court  ought  to  have  exercbed  its  own  discretion,  and  not 
left  it  to  the  Jury  to  expunge  the  items*  The  law  *is  ex-        «  579 
press  upon  this  8ubject.(a)     Notwithstanding  the  language  (a)  See  Rev. 
of  the  law  is  explicit  tiMt  the  Court  shall,  in  suits  brot;g^t  Code^  toI.  l 
on  open  accounts  against  executors  or  administrators,  cause  ^'  ^'  "' ^ 
every  item  to  be  expunged  which  appears  to  have  been  due 
five  years  before  the  death  of  the  tesutor  or  intestate,  yet 
there  are  cases  in  which  it  may  be  necessary  to  retain  them : 
for  instance,  where  a  person  comes  within  some  of  the  ex- 
ceptions of  the  law ;  or  where  there  has  been  a  subsequent 
assumpsit  within  the  five  years% 


p.  167. 
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3uifB,1807.   ^  If  any  items  of  debit  be  expunged,  correspondent  itemv 

\^^>r>,^   of  credit' ought  also  to  be  expunged*      In  this  case,  there 

Hoskins      are  credits  dated  on  the  same  day  with  debits  amounting 

y-         to  the  same  sum/   Subjects  which  are  correlative  ought  to 

j^^f^^of   share  the  same  fate. 

Hoskina.         The  item  of  the  draft  on  Hiil  6f  Co.  stands  on  a  writing^ 
■  and  not  on  an  open  account.     It  consequently  ought  not  to 

hare  been  expunged. 

With  respect  to  the  item  for  a  tract  of  land,  it  was 
something  more  than  a  mere  matter  of  account :  the  deed 
shews  the  cause  of  the  debt,  and  the  claim  may  be  traced 
back  to  that  instrument,  lliis  debit  was  created  in  less 
than  five  years  before  the  death  of  the  intestate  ;  and  the 
receipt  for  the  purchase  money,  being  a  mere  matter  of 
form,  would  not  prevent  a  recovery. 

«  Judge  Lyons  asked  whether  general  indeHUttus  asstmp^ 

sit  would  lie  for  the  price  of  a  tract  of  land.  He  had  al* 
ways  understood  the  practice  to  be,  to  bring  a  special 
action,  stating  the  circumstsmces  of  the  contract, 

Wtckham^  for  the  appellee.  It  was  impossible  for  the 
County  Court  to  have  decided  otherwise  than  it  did.  The 
law  is  positive  that  such  items  as  bear  date  five  years  be- 
fore the  death  of  the  testator  or  intestate,  shall  be  expimg- 
ed.  As  to  the  objection  that  the  Court  directed  the  Jury ' 
to  disregard  the  items,  it  cannot  seriously  be  relied  on« 
The  law  does  not  direct  any  one  of  the  magistrates  to  per- 
form the  manual  operation  of  expunging  the  items,  and  it 
13  physically  impossible  for  all  to  do  it.  The  direction  of 
the  Court  to  the  Jury,  was  substantially  the  same,  aa 
if  the  act  had  been  performed  by  the  Court  itself.  '  But, 
in  effect,  the  Court  did  it;  because  the  Court  directed  it  to* 
be  done.  It  would  be  strange,  indeed,  if  the  Court  should, 
in  a  mere  formal  manner,  erase  the  items  of  an  account,' 
and  still  leayeit  to  the  Jury  to  decide  on  the  evidence  re* 
apecting  them.  It  is  said,  however,  that  circnmstaaces  may 
♦  380  *^cur  which  would  render  it  improper  to  adhere  to  Ae 
strict  letter  t>f  the  law  ;  such  as  parties  coming  within  the 
exceptions  of  the  act,  or  a  reacknowledgment  of  the  d|ebr 
within  five  years  before  the  death  of  the  testntor.  It  is  ad** 
mitted  that  this  last  is  an  hnportant  question  ;  and  'When** 
ever  it  shall  come  directly  before  the  Court,  it  will  deserve' 
a  very  serious  consideration.  But  it  does  not  occur  in  the' 
present  case. 

Whether  the  corresponding  credits  ought  to  have  been* 
struck  out  or  not  is  of  no  consequencci  in  this  case  as  all 
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Hoskins 

Wright, 
AdmV.  of 
Hotkins. 


^  items  bear  date  more  than  five  jears  l^efore  the  death  o^  jd vb,  1807 
the  intestate.     The  plaintiff  had  nodebits,  and  the  defend- 
ant could  not  have  had  a  judgment  for  his  credits. 

General  indebitatus  assumpitit  will  not  lie  for  the  use  and 
occupation  of  land,  bec;auseitsavoursof  the  realty  ;  a  for' 
ihri  it  will  not  lie  for  the  price  of  the  land  itself.  The  re- 
ceipt for  the  purchase  money  is  said  to  be  merely  formal ; 
but  still  a  man  cannot,  .in  a  Court  of  law,  go  into  evidence 
to  contradict  his  own  deed  underhand  and  seal.  The  mere 
general  declarations  of  the  intestate,  that  he  would  pay  the 
debts  of  the  plaintiff,    has  no  weight.    They  cannot  be  ap- 

Clied  to  this  demand;  and  he  might  have  intended  to  become 
is  security  for  the  payment  of  hia  debts  to  others. 
But,  independently  of  the  act  of  Assembly,  this  account 
#ught  not  to  have  gone  to  the  Jury.  Nothing  can  go  in 
^idence  to  the  Jury,  imless  it  applies  to  some  count  in 
l|he  declaration.  NThe  item  for  the  price  of  the  land  ought 
to  have  been  struck  out,  because  it  is  a  subject  for  iidiich 
%n  action  is  not  sustainable.  In  the  form  in  which  this  suit 
yas  broughu  Here  are  four  distinct  causes  of  action  blend- 
ed in  one  count ;  and,  if  general  indebitatus  assumpsit  will 
not  lie  for  the  land,  then  the  mere  circumstance  of  blend- 
ing that  subject  with  others  and  demanding  one  entire  sum 
vitiates  the  whole  count. 

,  The  count  upon  the  order  on  Hill  0  Co.  could  not  be 
supported,  because  it  states  no  consideration  whereon  to 
found  an  assumpsit. 

Randolph^  in  reply*  As  to  the  objection  that  general  in* 
debitatus  assumpsit  will  not  lie  for  the  price  of  a  tract  of 
land  ;  suppose  after  making  the  deeds,  in  which  the  receipt 
of  the  purchase  money  is  formally  acknowledged,  the  ven- 
dee promises  to  pay  it,  would  not  this  be  a  sufficient  foun- 
dation for  an  assumpsit  ?  On  the  same  principle,  if  a  ca* 
pias  ad  satisfaciendum^  be  taken  out,  and  on  a  promise  of 
payment  by  the  debtor  the  execution  is  suspended  by  the 
^creditor,  although  another  execution  cannot  issue,  yet  an  ^381 
sietion  ms^  be  maintained  on  the  promise.  The  item  ibr 
the  land  is  charged  within  less  than  five  years  before  the 
death  of  the  intestate,  and  therefore  ought  not  to  be  ex- 
punged. But  it  is  said,  that  the  whole  count  in  which  the 
price  of  the  land  is  declared  for  is  vitiated,  because  tbi^ 
subject  is  introduced  into  it.  Is  there  any  reason  why  aU 
matters  which  may  be  consolidated  in  one  declaration,  may 
not  be  blended  in  one  count  ?  The  objection  has  no  prin- 
ciple to  support  it.     Besides,  this  is  not  the  time  to  make 
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jxFVB,  180r.  an  objection  to  the  declaration :  it'should  have  been  done 
\^^>rs^    by  a  demurrer. 

Uofkint 

„.  y\  Curia  adviaare  vult. 

Wrigiit, 

Uoikms.         Wednesday^  J^V  J*     By  ^^  whole  Court,  consisting  of 
I      Judges  Lyons,  Flshing,  and  Tucker,  (Judge  RoAnk 
being  absent,  occasioned  by  indisposition,)  the  judgment 
of  tl^  District  Court' was  affirmed. 


*  382 
WedMsdof,  Overstreet  and  another  ogaimt  Marshall* 

Julyl, 

A.  executes  -fl/il^5'J5MIX  brought  an  action  of  debt  agjunstOwr^^rtfrf 
a  writing  ob-  and  Hokombe  in  the  District  Court  of  l^ince  Edward. 
ligatory  to^.  The  declaration  set  fordi,  that,  on  the  18th  of  April,  1781, 
mnt  *of^*o-  ^^^  defendants  gave  their  writing  obligatory  to  the  plain- 
l«M»,  under  tiff,  for  the  payment  of  14^000  pounds  of  tobacco,  under 
a  peatniarjf  the  penalty  of  30,000/.  lawful  money  of  Virginia^  with 
P*'"^Jy»  ^'^  condition  to  be  'void,  if  the  state  of  Virginia  should  pay 
wM^edr*  ^"^°  *^  plaintiff  14,000  pounds  of  tobacco,  or  the  value 
(hat  it  shall  thereof,  for  a  certificate  which  he  had  received  from  the 
*K  Ti"^  *^h^'  defendant,  Overstreet ;  and  assigned  for  breach,  that  neither 
tdSicSJf  or  ^^  *^^  ^^^  ^^^  ^^^^  defendants  had  jjaid  the  tobacco  to 
iu  Tfthie  to  the  plaintiff,  although  the  defen^dant,  Oveistreety  had  pos- 
J.  In  tn  ac-  sessed  himself  of  the  certificate,  and  applied  it  to  his  own 
oT^xT^-  use.  The  defendanu  pleaded  ^'payment,''  on  which  issue 
tinr  the  de-  ^"^^  joined.  The  Jury  found  a  verdict  for  the  jdaintifl^ 
claration  and  assessed  damages  to  one  penny  ;  and  thereupon  judg« 
h^^  f  tK«  "^^^  ^*®  entered  for  20,000/.  to  be  discharged  by  the  pay- 
SSuion»  ^^^^  ^^  14,000  pounds  of  inspected  tobacco,  with  interest 
and  the  de-  at  &veper  cent,  from  the  18th  of  Aprils  1781,  till  payment 
fendant         with  the  damages  and  costs. 

inent  *  The        *^^  this  judgment  a  writ  of  supersedeas  was  obtained  by 
verdict  and    Overstreet  &  Hokombe. 
judgment 

T^^  *°  *T  ^^^^^'»  for  the  plaintiflFs  in  error,  contended  that  the 
ty^to^blTdfs'  penalty  of  the  bond  ought  to  have  been  scaled,  according 
charged  by  to  the  act  of  Assembly  passed  in  \7%U(a)  The  verdict 
payment,  not  of  the  Jury  had  no  reference  to  the  currency  in  which  the 

wtK^iJf^  ^^  ^as  given  ;  and  of  course  the  fifth  section  of  the  act 
iNPitn  interest     *.  ^*.«^     •  .      «  t  •     i_      ^  » 

theretipon»     o^  1781,  just  Cited,  cannot  apply  so  as  to  permit  the  debt 

butof^fiur- 

getf  for  breach  of  the  ^nditioo. 

The  penalty  of  wch  a  writing  obligatory^  where  it  was  executed  in  tlw  tbne  eT 
depreciated  paper  money,  ought  to  be  reduced  by  the  scale. 

(a)  Chm.  JSim.  UT. 
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to  be  settled  oo  equiuble  principles*  The  penalty,  being 
tlie  debt,  in  law,  must  be  scaled,  although  the  condition  be 
for  the  payment  of  tobacco*  On  the  same  principle  it  was 
decided,  that  the  scale  should  be  applied  to  a  guardian^s 
ix>nd. 

The  penalty  of  the  bond  being  in  money,  the  condition^ 
which  was  for  the  payment  of  tobacco,  was  collateral  to  the 
bond  \  and,  for  that  reason^  as  well  as  on  account  of  the 
form  in  which  the  plaintiff  thought  fit  to  declare,  the  judg- 
ment ought  to  have  been  given  iov  the  penalty  of  the  bond^ 
to  b^  discharged  by  the  payment,  not  of  tobacco^  but  of 
such  dmnageB  in  money  as  should  have  been  assessed  by 
the  Jury  ;  and  no  judgment  could  lawfully  be  given  until 
such  assessment*  At  common  law,  tobacco  stood  on  the 
«ame  footing  with  wheat  or  any  other  commodity  \  and 
the  same  kind  of  action  ought  to  have  been  brought  for  its 
tiecovery.  The  act  of  AsSembly,(a)  indeed,  puts  tobacco 
on  a  different  footing  from  other  commodities,  and  allows 
an  action  of  debt  to  be  maintained  on  a  bond  given  for  the 
payment  of  it  \  but,  that  being  an  innovation  on  the  com- 
mon law,  the  act  must  be  strictly  pursued.  In  this  case 
the  suit  is  on  the  penalty  of  the  bond  for  money*  It  is, 
consequently,  not  embraced  by  that  law,  but  by  the  act 
which  directs  the  mode  of  proceeding  on  bonds  with  a  col* 
lateral  condition«(6)  A  collateral  condition  is  defined  ib 
C^ke  on  Littleton  to  be,  where  the  condition  is  collateral 
to  the  penalty* 

But  there  are  other  circumstances  which  make  the  con- 
dition of  this  bond  collateral :— ^he  obligor  is  to  pay,  in  the 
event  that  the  state  of  Virginia  does  not:<— it  is  sdso  in  the 
ittera^fve,  either  to  pay  money  or  tobacco ;  and,  in  this 
case,  the  party  has  not  his  choice  to  demand  which  he 
pleases,  because  there  is  no  day  limited. 

Ko  p$urtof  the  record  or  proceedings  warranted  the  giv- 
iBg  judgment  for  interest  on  the  tobacco,  from  the  date  of 
the  bond,  or  from  any  other  definite  period  ;  because,  to- 
JMcco  ^being  merely  a  commodity^  the  obligor  was  not 
bound  to  carry  it  to  the  obligee,  and  interest  would  not 
run,  till  a  demand  was  made* 

Hay  J  for  the  defendant  in  error*  The  bond  was  to  pay 
foboGco,  under  a  peconiary  penalty  ;*^*of  course  it  was  a 
tobacco  debt*  There  was  a  contract  annexed,  that,  if  the 
Stale  should  pay  the  debt,  the  obligation  should  cease*  The 
practice  in  the  old  General  Court  was  said  to  be,  to  enter 
up  judgBient  for  the  penal^,  to  be  discharged  by  ^  td^- 
00  ment^ned  in  the  c9nditioa* 

VoD.  r.  3D 
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Overstrett 
and  another 

V. 

MarahaH. 


(a)  Jfe^. 
Code,  c.  3a 
sect.  3*  pi 
36. 


(b)  See  Jfe9. 
Code,  c«  76. 
sect.  21.  p* 
110. 
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JUNE,  I80r        Until  application  was  made  to  the  state,  it  was  a  toluK-' 
s^^"'^^^*^    CO  contract ;  and  upon  the  failure  of  the  state  to  pay,  Ac 
Overstrect   appearance  of  the  contract  was,  indeed,  Changed,   bat  it 
and  another   remained  substantially  the  same  j  and  the  bond  might  have 
Marshall.     ^^^°  discharged  by  the  payment  of  14,000  pounds  of  to- 
.......•^....^    bacco. 

This  case  comes  within  the  provisions  of  the  latter  clause 
of  the  act  of  Assembly  last  quoted  by  Mr.  Wickhami  which 
directs,  that  in  actions  brought  on  bonds  for  the  payment 
of  money,  judgment  shall  be  entered  for  the  pensdty,  to  be 
discharged  by  the  principal  sum  expressed  in  the  condK 
tion,  with  interest. 

In  England ]\id^;catnt  could  only  be  entered  for  the  pe- 
nalty, to  be  discharged  by  the  principal  sum  of  money  ex- 
pressed in  the  condition,  with  interest ;  because,  in  that 
countr)',  tobacco  is  only  a  commodity  ;  but,  here^  the  law 
authorises  an  action  of  debt  for  its  Recovery*  Hence^  ia 
England^  the  condition  of  a  bond  to  pay  tobacco  would  be 
collateral ;  but  in  ihis  country  it  would  not,  because  it 
would  only  be  to  pay  what  the  law  authorises  you  specifi- 
cally to  recover.  English  authorities,  therefore,  do  not 
apply.  As,  in  this  country,  judgment  nwy  be  entered, 
and  execution  issued  for  tobacco,  there  is  no  good  reasom 
tvhy  the  judgment  should  not  be  entered  as  it  has  been  iB 
this  case. 

There  was  no  necessity  for  the  Jury  to  inquire  into  the 
value  of  the  tobacco,  because  a  judgment  may  be  render- 
ed for  tobacco  itself.  The  comparison  of  tobacco  with 
wheat  would  be  just  in  England^  but  not  in  this  cotmtry : 
for  here  you  can  obtain  judgment  for  tobacco  but  not  for 
wheat;  nor  cad  you  get  judgment  for  either  in  EnglaruL 
The  true  definition  of  a  bond  with  a  collateral  condition  is, 
where  the  condition  is  for  a  thing  for  which  debt  will  not 
lie.  If  the  stipulation  be,  that  a  third  person  shall  pay  a 
sum  of  money ^  it  is  not  collateral ;  nor  would  it  be  neces* 
♦  384  sary  ♦for  a  Jury  to  inquire  into  the  value  of  the  thing;  bc- 
i  cause,  being  money ^  the  value  is  already  ascertained.     But, 

if  the  condition  be,  that  a  specific  act  shall  be  performed  by 
a  third  person,  it  is  collaterals 

The  payment  not  having  been  made  by  the  State,  the 
parties  were  thrown  back  on  their  original  bond,  as  if  no 
such  stipulation  had  been  annexed  thereto  ;  and  Marshall 
had  a  right  to  demand  interest,  which,  being  only  at  Jhe 
per  cent,  was  less  than  he  wotild  have  received,  if  payment 
had  been  made  by  the  State. 

The  essence  of  this  contract  was  for  the  paymifnt  of  to- 
bacco ; — ^the  bond  is  expressly  for  the  payment  of  14,0(X) 
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pounds  6f  tobacco,  under  a  pecuniar^  .penalty ;  of  course,   joiaE, 
the  scaling  law  does  not  apply  to  it ;  nor  is  it  within  the 
reason  of  a  guardian's  bpnd,  which  is  for  the  payment  of 
tnohey. 

The  law  ought  to  be  literally  interpreted ;  and,  where 
the  contract  was  originally  for  tobacco,  it  would  be  high- 
ly unjust  to  defeat  the  party  of  his  just  claim  to  tobacco, 
avesx  if  ihcjbrm  of  the  contract  was  subsequently  changed, 
which  is  not  the  case  here* 

.    Wiciham,  in  reply.     The  stipulation  annexed  must  be 

considered  as  part  of  the  condition  of  the  bond*     The  case 

of  Gordon  v.  Frazier  and  Cosbte(ja)  proves  this,  and  was  a  (a)  2  Watlu 

stronger  case  than  the  present.     There^  the  obligees  alone  ^^' 

made  an  indorsement  on  the  bond ;  herey  the  stipulation 

was  in  the  body  of  the  instrument,  and  the  act  of  both 

parties. 

The  condition  of  an  obligation  is  always  collateral  where 
it  is  to  pay  or  deliver  a  thing  different  in  its  nature  from 
the  penalty,  or  where  an  act  is  to  be  performed  by  a  third 
person* 

In  this  case  there  being  no  liability  on  the  obligors,  till 
there  was  a  default  on  the  part  of  the  State,  and  notice 
thereof  given,  no  interest  cpuld  accrue  till  such  notice,  and 
a  demand  made* 

The  scale  of  depreciation  certainly  applies  to  this  case : 
for  judgment  could  not  have  been  entered  otherwise  than 
for  the  penalty,  and,  of  course,  ought  to  have  been  accor-r 
4ing  to  the  scale* 

Thursday y  July  2* — By  the  Court,  consisting  of  Judges 
Lyonsy  Flemings  and  Tucker^  (Judge  Roane  being  absent, 
occasioned  by  indisposition,)  the  judgment  of  the  District 
Court  was  unanimously  reversed  ;  because,  ^^  the  plain- 
♦*  tiffs  in  error  having  pleaded  *  payment,'  and  the  Jury, 
^^  ^having  found,  that  th^  debt  was  not  paid  to  the  defend-  ^  S&3 
^^  ant  in  error,  should  have  assessed  damages  for  the 
**  breaches,  assigned  in  the  declaration,  of  the  agreement 
**  in  the  condition  of  the  obligation  mentioned,  and  judg- 
*'  ment  should  have  been  entered  for  the  penalty  of  the 
**  bond,  which,  being  in  the  time  of  depreciated  paper  mo- 
!^^  ney,  should  have  been  reduced  to  specie,  according  to  the 
*^  scale,  as  setded  by  law,  at  the  date  of  the  said  bond ; 
<*  and,  when  so  reduced,  to  be  discharged  by  the  payment 
^^  of  the  damages  assessed  by  the  Jury,  and  the  costs,  and 
**  not  by  the  payment  of  the  tobacco,  which  the  State  of 
^^  Virginia  was  to  pay  in  discharge  of  the  said  bond,  ac- 
^*  cording  to  the  condition  thereof." 


Digitized  by 


Google 


58S  Suprem  C^wrt  ^  ApptoM. 

^-^-v-^v*'    Price's  Executor  against  Warren,    Administratotr 

A  new  trUl  WARREN^2l%  administrator  of  FuquOy  brought  an  action 
on^t  not  to  of  debt,  in  the  District  Court  of  Prince  Edward^  against 
^«  ^h*"ffi^i  ^^  executor  of  Prke^  on  a  bond  executed  in  the  year  1772, 
vL  of  two  of  ^y  Ws  testator,  in  the  penalty  of  400/.  conditioned  for  the 
the  Jur«)r8,  payment  of  200/»  The  defendant  pleaded  pajrmcnt,  on 
that  they  ;vi^hich  issue  was  joined;  and  a  general  verdict  and  judgir 
enced"  hT'  "*^°^  ^^""^  rendered  for  the  plaintiflF,  with  interest  at  five 
their  verdict  pcr  Cent,  for  twenty  years,  one  penny  damages,  and  the 
by   informa-  costs. 

tion  given  by      tj^^  defendant,  after  judgment,  filed  a  bill  of  exceptions 

owi  body^in  ^^  *^®  following  words  :— (**  Upon  a  motion  for  a  new  tri- 

the   Jury.      **  al  :)-.-rPresumptive  payment  was  urged,  in  this  cause, 

Foom.  *c  from  the  4ength  of  time  j^-a  motion  was  made  by  the 

^*  defendant's  counsel  for  a  new  trial,  stating  two  jurymeq 

**  had  declar^^,  that  one  of  their  own  body,  who  was  not 

^*  examined,  said  in  the  jurj'  room,  that  be  knew  the  tcs-p 

^^  tator  of  the  defendant,  and  that  he  was  so  accurate  a  man 

**  in  his  affairs,  that  he  would  have  taken  a  receipt  on  the 

*^  bond  if  it  had  been  paid,  and  that  two  of  die  jurors  de<r 

^  dared,  that  this  circumstance  alone  influenced  them  to 

^^  find  for  the  plaintiff ;  which  the  plaintifl^'s  counsel  ad- 

**  mitted  as  if  proved  by  affidavits  of  two  of  the  jurymen^ 

♦*  which  motion  was  overruled  this  7th  Azyof  Aprils  1802 ; 

^*  because  it  would  be  dangerous  to  admit  a  new  trial  on 

^^  such  information  from  the  jurymen,  and  the  new  trial 

^  386  ^^  *in  this  cause  would  be  against  the  justice  of  the  case,  to 

**  which  opinion,''  &c. 

To  the  judgment  of  the  District  Court  a  writ  of  super^' 
sedeas  was  awarded. 

Hay^  for  the  plaintiflF  in  error.  This  case  depends  on 
(*)  1  Wath.  a  principle  setded  in  the  case  of  Cochran  v.  Street(a) — 
T^'  .  The  rule  of  lav  is  positive,  that  a  juror  knowing  any  thing 

relative  to  the  point  in  issue  must  give  testimony  in  open 
Court.  The  propriety  of  this  rule  is  obvious,  because 
where  evidence  is  offered  by  one  party  it  may  be  repelled 
by  the  other ;  but  if  the  Jury  find  their  verdict  on  testimo- 
njr  not  known  to  the  parties,  they  may  be  influenced  by  a 
view  of  the  cj|se  which  neither  party  expected,  and  which, 
if  made  known  in  Court,  might  be  proved  to  be  erroneous. 
In  this  case  it  was  peculiarly  necessary  that  the  rtile  of  law 
(hould  have  been  observed.  The  bend  was  dated  m  1772 ; 
^d  the  Court  wov4d  hove  instnicted  the  Jury  to  find  fb^ 
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the  defoidant,  on  the  presumption  at-ising  from  the  length   july,  l8or. . 
of  time  ;  but  they  found  a  verdict  on  evidence  of  which 
the  Court  knew  nothing* 

The  only  difference  between  this  case  and  that  of  Coch* 
ran  v.  Street  is,  as  to  the  number  of  jurors  whose  affida- 
vits go  to  prove  the  irregularity  of  the  course  pursued  by 
their  own  body*  The  case  from  Dumf.  and  Ectst^  men- 
tioned by  the  President,  in  delivering  the  opinion  of  the 
Court,  (where  a  new  trial  was  refused  upon  the  affidavits 
of  two  of  the  jurors  stating,  that  the  case  was  decided  by 
cross  and  pile^)  depended  on  quite  different  principles* 
There  the  evidence  went  to  prove  misbehaviour  in  the 
Jury,  and  had  no  relation  to  the  merits  of  the  case*  In  the 
case  of  Cochran  v*  Street  the  verdict  was  objected  to,  on 
the  ground  that  four  of  the  jurors,  (whose  affidavits  were 
taken,)  were  opposed  to  any  damages,  and  yielded  to  the 
verdict  from  a  mistaken  idea  that  a  majority  must  govern* 
It  was  so  improbable  that  a  juror  should  be  thus  ignorant  of 
his  rights  and  his  duties,  that  strong  evidence  was  requi- 
red to  establish  the  fact,  and  a  majority  of  the  Jury  con- 
firmed the  truth  of  the  circumstance  to  which  those  four 
had  deposed*  In  this  case  there  was  no  improbability  in 
one  of  the  juror's  having  given  evidence  to  the  rest  after 
they  had  retired  from  the  bar*  The  policy  of  the  law, 
therefore,  which  requires  the  concurrence  of  a  great  num- 
ber of  the  Jury  to  impeach  the  verdict  did  not  apply  to  pre- 
vent the  Court  from  granting  a  new  trial  on  the  affidavits  of 
the  two  jurors* 


^Wickham^  for  the  defendant  in  error*  The  case  of 
Cochran  v*  Street^  which  has  been  relied  on  by  Mr*  Hai/^ 
is  a  conclusive  authority  against  him*  There  the  Court 
set  aside  the  verdict,  expressly  on  the  ground  that  it  was 
founded  in  mistake,  which  was  positively  sworn  to  by  four 
of  the  jurors,  and  their  testimony  was  supported  by  a  great 
majority  of  the  others*  If  the  affidavits  of  two  jurors 
would  be  sufficient  to  set  aside  a  verdict,'  that  number 
might  be  often  tampered  with* 

The  Jury,  in  this  case,  were  not  influenced  by  any  facts 
which  appeared  in  evidence  in  Court,  but  were  regulated 
by  their  own  opinions  only :  and  to  this,  objections  are 
made*  But  for  what  purpose  is  a  Jury  of  the  vicinage  re- 
quired by  the  laws  of  this  country  I  One  of  the  excellencies 
of  this  regulation  is,  that  the  Jury,  being  acquainted  with 
the  characters  of  the  parties,  are  more  able  to  draw  proper 
inCn'Mices  from  the  transaction.  But  I  principally  rely  on 
a^  dangerous  tendency  of  suffering  a  verdict  to  be  disturb- 
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juT.Ty  180T.  ed  by  the  evidence  of  so  small  a  number  of  the  Juiy.— « 
Again,  the  granting  of  a  nevr  trial  is  to  be  exercised  by  th« 
Court  with  sound  discretion  y  and  a  new  trial  ought  not  to 
be  granted  against  x}cv^  justice  of  tiie  case* 

Thursday^  July  2.«-p*The  judgment  was  onaDioioualy 
AFFIRMED  by  the  Court  consisting  of  all  the  Judges* 


o 


88 


Wcdnetday^  Pcgram  agatftst  Isabel!. 

In  a  suit  for  THIS  was  an  appea)  from  a  judgment  of  the  District 

freedom,  if  Court  of  Petersburg. 

awdict  for  ^^ctML,  Styling  herself  an  Indian  and  a  pauper^  presented 

the  plaintiff,  her  petition  to  the  Court,  (which  petition  was  inserted  in 

subjccttothe  the  record,)  praying  to  be  permitted  to  prosecute  her  suit, 

cT*"*??^  ^^^  inybrma  pauperis^  for  the  recovery  of  her  freedom,  against 

a  *^  question'^  Elizabeth  Pegram  who  detained  her  in  slavery.     'G,tr  pe- 

whether  the  tition  being  allowed,  and  counsel  assigned  her,  she  com- 

rccord  of  menced  an  action  of  trespass,  assault  and  battery,  and  false 

Tn  whtch  the  inJprisonment.     The  defendant  pleaded  that  the  plaintiff 

plaintiff's  was  her  slave  ;  and  the  plaintiff  replied  that  she  was  free  j 

mother  reco-  whereupon  issue  was  joined.     At  the  trial  of  the  cause,  the 

rered    free-  counsel  for  the  plaintiff  offered,  "  as  conclusive  evidence 

a^nst  the  **  ^'^^  Nanny  (whom  he  proved  to  be  the  mother  *of  the 

deHmdant  **  plaintiff)  was  entitled  to  her  freedom,  a  record*'  (which 

but  another  he  set  out  in  hax  verba)  of  a  suit  in  the  said  District  Court, 

^r?"l-  **  in  which  Nanny  and  others  had  recovered  their  freedom 

COnclUSlYC  «  •        r^         X  Ttjr  -i»i-  • 

evidence  (a«  irom  a  certain  Stephen  Mays  :  m  which  suit  no  ^sue  wa^ 
between  the  made  up  between  the  parties,  but  the  Jury  were  sworn 
parties  to  the  upon  a  writ  of  inquiry. 

^fl^"that"  ^^^  J^^t  'n  the  case  of  Isabell  v.  Pegram  found  a  ver- 

theplaintifTs  diet  for  the  plaintiff,  that  she  was  free  and  not  a  slave,  sub- 
mother  wasa  ject  to  the  opinion  of  the  Court  upon  the  question,  "  whe- 
but*  TT^ot  **  *^''  ^^^  ^^'^  record''  (in  the  case  oi  Nanny  and  others  v. 
•ute  that  the  Mays)  "  is  conclusive  evidence,  (as  between  the  parties 
plaintiff  was  **  to  the  present  action,)  that  the  plaintiff's  ancestor  was  a 
h^"^inoUwr  "  *^®  woman."  The  District  Court  was  of  opinion  Aat 
wjw'entitred  ^^  '^^  ^^^  ^^^  ^^  plaintiff,  and  gave  judgment  accord - 
to  freedom,  ingly :  from  which  judgment  an  appeal  w^  taken  to  this 
or  that  her  Court, 
mother   was 

bom  free  :  tlie  verdict  is  uncertain  and  in8uf!icient«  and  a  venire  de  novo  ou^^t  to  b^ 
awarded. 

^uere.  How  far,  in  a  suit  for  freedom,  can  the  record  of  a  previous  recovery  «f 
fi'cedom  by  a  female  ancestor  of  the  p\^\iff  (not  ^gaiiut  the  defeidanu  bva  ofkother  pa^' 
tan)  be  given  in  evidence  ? 
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'Hay^  for  the  appellant.    The  hnmateriality  of  the  state-  julv,  1807- 
ment  of  facts  andfinding  of  the  Jury,  in  this  case,  is  such, 
that  no  judgment  can  be  giveik    if  the  record  be  evidence, 
(which  is  not  admitted,)  and  prove  Nanny  free,  it  does 
not  necessarily  follow  that  the  plamt\ff'  is  free  ;  because    ___^,.^_^ 
ahe  night  have  been  bora  before  her  mother  acquired  her 
^edom.     The  verdict  does  not  find  that  Nanny  was  bom 
free  c  and,  for  any  thing  that  appears  in  the  record,  she 
might  have  been  emancipated  after  the  birth  of  the  plain- 
tiff.     The  verdict  is,   consequendy,  insufficient^  and  a 
"venire  de  norm  ought  to  be  awarded. 
^    If  it  were  necessary  to  discuss  the  question  whether  the 
rerord  between  Nanny  and  Mays  be  conclusive  evidence^ 
as  between  the  parties  to  this  action,  I  should  contend, 
that)  so  far  from  being  conclusive  evidence,  it  was  no  evi- 
dence at  all.     Cases  need  not  be  cited  to  prove,  that  a  ver- 
dict between  A.  and  £k  is  not  evidence  between  C.  and  Dm 
A  verdict,  to  be  conclusive  evidence^  must  be  between  par- 
ties or  privies  to  the  former  suit.     This  is  expressly  laid 
down  by  the  President,  in  delivering  the  opinion  of  the 
Court,  in  the  case  of  Shelton  v.  £arbour.{a)    In  this  case,  (a)  2  n^atk. 
there  is  no  privity  between  Mays^  (against  whom  Nanny  67. 
recovered  her  freedom,)  and  Peg-ram  the  present  appellant. 

Georg^e  Keith  Taylor^  for  the  appellee.  It  would  be  x 
subject  of  much  regret,  if  the  party  should  lose  her  free- 
dom by  a  mistake  of  her  counsel.  But,  if  it  be  an  error,  it 
is  in  conformity  with  the  uniform  practice  of  the  District 
Courts* 

*As  to  the  objection,  that  the  time  when  Nanny  was  en*  *  389 
tided  to  her  freedom  does  not  appear ;  it  is  obviated  by 
the  petition  of  the  appellee,  stating  that  she  was  an  Indian* 
The  point  before  the  District  Court  was,  whether  the 
plaintiff  there,  was  an  Indian  or  not.  If  she  were  an  In- 
dian, she  was  entitled  to  her  freedom,  unless  a  right  to 
retain  her  in  slavery  under  some  particular  law  could  be 
proved*  As  she  is  thus  found  to  be  an  Indian,  all  objection 
to  the  sufficiency  of  the  verdict  must  be  at  an  end. 
•  The  opinion  of  the  President  in  Shelton  v.  Barbour  will 
not  be  controverted.  Though  a  verdict  be  not  conclusive 
evidence^  except  between  parties  or  privies,  yet  it  may,  in 
all  casesy  be  offered  to  prove  the  particular  fact,  for  which 
it  is  introduced.  If  it  were  not  so,  what  monstrous  incon- 
veniences would  result !  Suppose  the  descendant  of  a  per- 
son who  had  recovered  her  freedom  be  taken  in  slavciy, 
ttidall  the  witnesses  were  dead)  who  could  prove  die  right 
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(b)  1  Watk. 
S06. 


Supreme  Com^  ^^App^oiiN 

of  the  ancestor  to  freedom  ?  The  depontiom  of  tho86  inc 
nessesy  if  previously  taken,  coukl  not  be  read,  bccauaeiiot 
taken  between  the  parties  in  the  ocuse.  If  the  record  of 
the  recovery  of  the  ancestor  could  not  be  read  in  evideaoef 
the  descendant  must  forever  remain  in  slavery*  In  tke 
case  of  yerUtns  v.  Tom  and  oth«r8(aVtke  dedaratioiia  «f 
old  people  were  considered  legal  tesdmony  to  prove  the 
right  of  the  appellees  to  freedom.  What  strange  incon- 
sistency would  it  be  to  admit  hearsmf  evidcme^  but  not  ir 
record  to  prove  the  same  fact* 

There  is  a  manifest  distinction  between  a  record,  whidi 
operates  as  an  estoppel^  and  absoltttely  precludes  the  partj 
from  making  any  defence,  and  a  record  introduced  to  prove 
a  particular  fact,  leaving  the  party  free  to  defend  himself 
fay  other  evidence*  In  the  case  of  Lee^  executor  of  DmM 
V.  Cook{b)  the  principle  is  recognized,  that  a  record  nsaj  be 
introduced  as  evidence  to  prove  a  particular  hsty  where  it 
would  not  be  conclusive* 


*  390 


(c)  JmU,  p. 
134 


Hay^  in  reply*  The  question  before  die  District  Court 
was,  whether  Isabell  was  entitled  to  her  freedom  or  not  $ 
but  the  point  which  the  record  was  introduced  to  prove, 
was,  that  another  person  was  entitled. 

The  petition  of  the  appellee  styling  herself  an  Indian^  is 
not  evidence :  but,  if  it  were,  it  would  leave  the  case  open 
to  the  full  force  of  my  objection,  because  ahe  claims  her 
freedom  as  an  hereditary  right* 

The  record  was  not  merdy  introduced  to  prove  a  par- 
ticular fact :  for  the  Jury  expressly  refer  it  to  uie  Court  to 
♦say,  whether  the  record  was  conclusive  evidence,  at  be* 
tween  Pegram  and  Isabella  to  prove  that  the  mother  of 
Jsabeil  was  a  free  woman ;  still  submitting  the  abstract 
question  whether  it  was  evidence  between  the  partiea. 

I  cannot  perceive  the  soundness  of  the  law  or  logic,  that 
^  a  record,  though  not  evidence,  unless  between  parties  or 
privies,  yet  may  be  introduced  to  prove  the  fact  which  it 
professes  to  prove*  It  is  either  evidence  or  not :  and  ne 
case  can  be  produced  where  it  has  been  admitted  under 
such  restrictions  as  are  contended  for*  In  truth  the  record 
was  no  evidence^  and  could  not  be  introduced  to  prove  anjr 
fact* 

The  case  of  Tom  and  Jenkins  was  very  diflFerent  from 
this*  There  hearsay  evidence  was  admitted  to  [»t>ve  a 
pedigree ;  which,  considering  the  indulgence  allowed  to 
paupers  in  tracing  their  descent,  might  not  be  impiupei* 
In  Hudgins  v.  Wrights{d)  it  was  decided  that  a  dadm  (as 
freedom  might  be  established,,  although  the  proo£i  did  sot 
agree  with  the  case  suted* 
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Tiaur^dayy  July  9*  The  President  delivered  the  uxuni- 
mous  opinioii  of  the  Coart,  (all  the  Judges  being  present,) 
^  that  the  case  stated  and  referred  to  in  the  verdict  of  the 
^  Jury,  in  this  cause,  was  too  imperfect  for  this  Court  to 
•^^  detrrwine  the  question  of  law  arising  upon  it*"  Verdict 
-act  aside  and  a  new  trial  grsmtcd* 


.  TiMi^eoiuicquettcas  would  be  £ital,  indeed,  if  the  merei  vi-t*  I30r. 
inquest  of  a  Jury,  sworn  on  a  writ  of  inquiry,  should  be 
coQchftsive  evidence  of  freedom.  A  person  anxious  to  give 
iroedooi  to  slaves  might  suffer  the  ancestor  to  recover  a 
judgment  by  de&ult,  and  then  offer  a  record  of  that  judg- 
<ment,  a$  ccmdusive  evidence  against  some  other  person, 
IMT  a  party  to  the  suit,  and  holding  some  of  the  descend- 
ants in  slavery.  In  the  present  case,  Mtty9  might  have 
jauScr^  Namny  to  recover  her  freedom,  whether  right  or 
for  it  appears  that  he  made  no  defence. 


Whitiiig  against  Daniel  and  others.(l) 

ON  an  appeal  from  a  decree  of  the  Superior  Court  of 
Chancery  for  the  Williamsburg'  District. 

^Daniel  and  twenty -three  others  filed  their  bill  iti  the 
said  Court,  stating  that  they  were  the  only  slaves  of  a  cer- 
tain Miss  Mary  Robinson^  who  on  the  lOih  of  March^  1803, 
made  and  published  her  will  in  due  form  of  law,  in  which 
is  the  following  clause  :  **  After  all  my  just  debts  and  fu- 
^  neral  expenses  are  paid,  as  I  cannot  satisfy  my  con- 
**  science  to  have  my  negro  slaves  separated  from  each 
**  other,  and  from  their  husbands  and  wives,  &c.  &c.  I  desire 
•*  and  will  that  the  whole  of  them,  that  are  my  property  at 
**  the  time  of  my  death,  as  far  as  the  law  enables  me  to  do 
••it,  be  emancipated  ;**  that  the  testatrix,  having  appointed 
James  Ross  and  Mathew  Whiting  her  executors,  departed 
this  life  in  the  same  month ;  that  on  the  4th  of  July^  1 803, 
the  will  was  proved  in  the  County  Court  of  Gloucester; 
though  neither  of  the  executors  had  qualified,  nor  was  it 
believed  that  they  would,  as  more  than  twelve  months  had 
elapsed  since  the  death  of  the  testatrix  ;  that  the  debts  due 
from  the  testatrix  were  but  trifling ;  such  as  the  other  per- 
sonal estate  was  sufficient  to  pay ;  that  Whiting  had  taken 

'     (I)  See  St  the  end  of  the  decLsiona  of  this  tern),  the  rule  of  Court, 
.  adopted,  iA  this  case,  with  respect  to  the  reading  of  records  in  the  Ch«n« 
eery  cases. 

Vol.  K  3  E 


♦  39l 

Wedneiday, 

A    deed    of 
conyeyance 
for     sUycs 
h&Tin^  been 
sin)ea,  seal- 
ed, and  deli* 
vered,  witha 
blank  leA  for 
the  date,  the 
donee  after- 
wards insert- 
ed the  date : 
no  fraud,  or  . 
imposition 
appearing  to 
have  been 
practised  in 
ob  aining  it, 
and   no   evil 
design  in  fill- 
ing up  the 
blank,    the 
deed  was  ad- 
judged to  be 
good;  the 
date  not  be- 
ing a  materi- 
al part  there- 
of 
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391  Sb^reme  Court  of  A^ed$* 

)VLT,  1807*  ^m  into  his  possession^  not  as  executor,  but  as  has  cvm 
property ;  daimiog  them  ond^  a  deed  prior  in  date  to  die 
will ;  that,  iipon  their  institutiiig  a  suit  for  die  purpose  of 
aeuing  up  the  will  and  vacating  the  deed  as  fiauduleatfy 
obuined,  he  had  ferciUy  seised  them  and  put  them  on 
board  a  vessel,  widi  the  avowed  objea  of  sending  thaoi  to 
the  State  of  Georgia  ;  and  that  they  were  then  on  their  wagr 
to  that  State ;  that  the  pretended  deed  under  which  Whi-- 
ting'  claimed  was  executed  by  the  t^tatriz  under  an  iden 
that  it  operated  merely  as  a  power  of  attorney  to  enable,  hua 
to  recover  the  possession  of  the  said  slaves  from  a  certaot 
WilUam  Curtis  by  whom  they  were  then  hdd ;  and  that  the 
deed,  which  in  many  places  was  left  blank,  had  been,  by 
the  said  Whitings  altered  and  added  to  since  the  death  <>f 
the  testatrix,  and  had  been  recorded  in  the  Comity  Court 
of  Jefferson^  many  hundred  miles  from  the  resittence  of  the 
tesutrix  and  of  the  defendant,  and  since  her  death*  The 
bill  prayed  an  injunction  to  restrain  the  defendant  from 
selling,  or  in  any  manner  disposing  of  the  slaves,  or  re- 
moving them  out  of  the  jurisdiction  of  the  Court ;  that  the 
deed  snould  be  set  aside,  and  that  they  might  enjoy  their 
freedom  under  the  wilL 

To  the  bill  was  annexed  the  ^davit  of  George  BaU^  who 
stated  that  the  complainants  were  the  slaves,  and,  he  be« 
heved,  the  only  slaves  of  Miss  Mary  Robinson^  of  the 
county  of  Gloucester^  and  were  the  slaves  intended  to  be 
emancipated  by  her  will ;  that  the  defendant  had  not  quali- 
^  392  X  fied  ^'as  executor,  but  had  removed  the  slaves  from  Glouces* 
ter  to  Norfolk  or  Portsmouth^  on  his  way  to  Georgia. 

The  answer  of  Whitings  (after  stating  the  existence  of 
two  other  suits  brought  by  the  same  complainants  for  the 
same  object,  one  in  me  County  Court  of  Gloucester j   the 

*  other  of  Norfolk^  and  praying  that  they  may  be  removed 
by  supersedeas  and  certiorari  to  the  Superior  Court  of 
Chancery  for  the  WiHiamsburg  District,  and  further  copa- 
senting,  that  such  of  the  complainants  as  he  claimed  as 

.  slaves  might  be  considered  parties,  and  have  the  benefit  of 
any  decree  made  in  this  cause,)  stated  that  Miss  Mary  Ro^ 
btnsofii  who  was  his  aunt,  had  for  some  time  resided  with 
her  relation,  William  Curtis^  who  acted  as  her  agent  and 
enjoyed  the  labour  of  her  slaves  for  reasonable  hires  ;  that, 
on  some  difference  arising  between  them,  Curtis  turned 
her  out  of  doors  ;  but  still  retained  her  slaves.  In  this  dis* 
tressed  situation  she  wrote  to  the  defendant,  then  residing 
in  the  County  of  Jefferson^  requesting  him  to  come  down 
and  procure  a  habitation  for  himself  and  her  in  tlje  Coun^ 
of  Gloucester'''io  act  as  her  attorney  in  the  recovery  of  har 
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'filaEves  from  £brlb— 4aid  finaOj  promiaed  that  she  would  so  j  vlt,  1607. 
provide  that  they  should  all  become  his  property  at  her    ^^^x^^>^ 
death ;  that  the  defendant,  well  aWare  of  the  fickleness  of     Whiting: 
persons  in  her  situation,  expressed  an  inclination  to  com-    ^^^^ 
ply  with  her  request,  but  told  her  that,  as  he  was  to  leave  ./. 

a  part  of  the  country  where  he  was  already  settled,  he 
•wished  to  be  on  some  certainty,  with  respect  to  the  pro- 
mise, before  he  changed  his  residenoe ;  Uiat  soon  aiter- 
wards,  she  executed  to  him  a  letter  of  attorney  for  the  re- 
^^overy  of  the  slaves,  and,  subsequently  a  bUl  of  sale  for 
the  slaves  themselves ;  that  a  blank  was  left  in  the  bill  of 
sale  for  the  insertion  of  die  name  of  a  negro  child,  which 
was  not  then  known,  and  another  blank  for  the  day  of  the 
month,  and  the  last  numeral  for  the  date  of  the  year ;  that 
the  deed  was  formally  delivered  to  the  defendant  by  the 

Santor,  and,  with  it,  one  of  the  slaves,  in  the  name  of  all 
e  rest ;  that  the  negro  child  soon  after  dying,  the  blank, 
as  to  that,  was  never  filled  up  ;  but,  knowing  that  his  aunt 
intended  to  convey  all  her  right  in  the  slaves  to  hina,  that 
she  thought  she  had  done  so,  and,  at  any  time  after  the  ex- 
ecution 0^  the  deed,  would  have  consented  to  the  insertion 
of  the  date,  if  required,  and  that  the  bill  of  sale  was  executed 
on  the  Saturday  sifter  Good  Friday  in  Apr'iU  1 802,  he  did,  in 
order  to  designate  the  date  of  the  transaction,  insert  ^^  18th," 
supposing  himself,  from  all  the  circumstances,  authorised  to 
do-so,  especially  as  the  omission  *of  the  date  would  not  have  ^  3 93 
vitiated  the  instrument,  and  its  insertion  was  done  with  no 
improper  design*  Believing  that  his  title  in  the  slaves, 
arising  from  the  contract,  as  well  as  the  bill  of  sale  and  the 
■delivery  of  one  of  them,  in  the  name  of  the  rest,  was  pa- 
ramount, both  in  law  and  equity,  to  any  interest  convey- 
ed by  the  will,  he  took  possession  of  them  long  before  the 
date  of  the  will,  and  has  held  them  since,  not  as  execu-^ 
tor,  but  as  his  own  property.  The  answer  admits  the  will 
to  have  been  made  (through  the  influence  of  bad  advisers) 
at  the  time  set  forth  in  the  bill,  and  that  Mary  Robimon 
died  possessed  of  sufficient  personal  property,  other  thaux 
her  slaves  to  discharge  all  her  debts.  It  further  admits,  \ 
that  the  defendant,  exercising  the  rights  of  &  master  over 
his  slaves,  was  about  to  remove  them  to  the  State  of  Georgia^ 
to  prevent  the  machinations  of  those  who  had  inspired 
them  with  a  belief  that  they  were  free ;  but  he  denied  that 
he  could  lawftiUy  be  restrained  by  the  unauthorised  en- 
dorsement of  the  clerk  of  the  Court  on  the  subpcena,  before 
Ae  Court  itself  had  interposed  ; — ^which  endorsement  was 
the  only  retraining  process  with  which  he  had  been  ser« 
ved  before  be  put  the  slaves  on  board  the  vessd. 


Digitized  by 


Google 


3t8 


Si^^wmt  Oouf*  ^  Appmtbi 


Wbitii^ 

V. 

Daniel 

and  othem. 


•  394 


IVI.T,  180r«  Tbe  depositions  and  exbibitt  filed  in  thia  eftiite  .piovtd» 
that  Miss  Robhu^n^  tbough  a  womaa  of  ^^  fitte  uadei^itaad-^ 
^^ing,"  was  imcommonly  ^^  peevisbtA-etfttl,aDd  wUmBkid;'* 
that  she  had  been  turned  out  of  doors  by  a  reladon  with 
whom  she  had  lived,  who,  notwithstanding,  retained  poa* 
session  of  her  slaves;  whereop<ui  she  frequendy  cDnmlaiii- 
ed  of  being  friendless,  and  said  that  no  one  would  bcuiend 
her,  till  Mr.  Whitings  her  nephew,  proffered  his  servtcea^ 
from  whonli  she  flattered  herself  she  should  be  comfortably 
supported*  It  was  further  proved  that  while  she  lived  wkk 
Whiting'  he  was  very,  ^^  attentive  and  obliging  towarda 
^^  her  i"  one  of  the  witnesses,  who  knew  her  temper,  saidi 
that  he  ^^  would  not  have  boarded  her  on  any  terms,''  am>> 
ther,  that  he  would  ^^  not  have  been  in  fVhiting^s  situadoa 
**  for  all  her  property."  On  the  '^  day  after  Good  Friday  in 
^^  1803,"  (which,  from  an  inspection  of  the  almaaack  of 
that  year,  will  be  found  to  have  been  the  1 7th  of  the  month) 
Miss  RobiiuoTiy  while  at  the  house  of  a  friend,  (Mr  Bay* 
iopy)  executed  a  letter  of  attorney^  which  btm  date  the 
17th  of  Afrii^  1802,  to  the  defendant  Mathew  Whttingy 
for  the  purpose  of  demanding  a  settlement  of  accounts  be* 
tween  her  and  William  Curtis^  of  regaining  her  slaves  then 
in  his  possession,  and  of  hiring  them  out.  Thb  instru«> 
ment  was  attested  by  **  John  Lewis  and  Jamet  Baytot^^ 
^in  the  *^  dining  room"  at  the  house  of  the  latter ;  the  for- 
mer of  whom  proved  the  acknowledgment  of  Miss  RMn^ 
son  to  her  seal  and  signature,  when  he  attested  as  a  wit- 
ness, but  he  did  not  know  the  contents  i  the  latter  was 
consulted  by  Miss  Robinson  before  the  power  of  attorney 
was  executed,  whether  she  could  revoke'  it  by  a  subse- 
quent act,  and  told  her  that  she  could,  subscribed  his 
name,  as  a  witness,  and  knew  the  purport  of  it. 

On  the  same  day,  (as  believed  by  moat  of  the  witnesses,) 
and  at  the  same  house,  but  in  a  differenf  room,  and  before 
a  different  witness.  Miss  Robinson  executed  a  Aced  of 
gift,  (called  in  the  bill  and  answer,  a  bill  of  sak,)  to  the  de- 
fondant  Muthew  Whiting  her  nephew,  whereby,  in  coasi> 
deration  of  *^  natural  love  and  affection,  and  for  the  further 
**  consideration  of  his  supporting  her  for  life,"  she  gave, 
granted,  &c.  to  him  all  the  negroes  belonging  to  her,  (de- 
signating them  by  name,)  and  then  in  the  possession  of  WU^ 
liam  Curtis:  of  which  negroes  she  put  him  ^^  in  full  po^- 
*^  session  by  delivering  to  him  a  negro  woman  named  yndy 
**  at  the  time  of  scaling"  the  deed. 

This  instrument  was  attested  by  "  James  Kemry^  jun." 
whose  deposition  stated  that,  in  the  Spring  of  the  year 
iBOZ,  he  accompanied  Mathew  Whiting  ft^tn  die  Coim^ 
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<rf  yejferton  to  that  of  Ghuceaier^  and  was  sereral  days  jvinWOr. 
with  him  and  Miss  SMiwon  at  the  house  of  Major  Jam^M 
Bmftop ;  that,  on  a  Saturday,  shortly  before  he  leit  that 
County,  the  defendant  and  Miss  Rainiuon  came  out  of  an 
adjoimog  room  into  *'*'  Mrs.  Bo^to/'^  chamber,"  where  he  andoUiersii 
was  sitting  with  several  of  the  family  ;  that  Miss  Robinson  ■  ■  ■  ■ 
sat  down  at  a  desk  near  the  witness,  and  the  defendant 
banded  h«r  an  instrument  of  writing  which  she  looked 
over  for  some  time  and  then  signed,  and  the  defendant 
asked  the  witness  to  attest  it,  which  he  did,  upon  Miss 
RoAinaon^t  acknowledging  her  hand  and  seal,  when  inter* 
fogated  to  that  eifect  by  the  defendant.  From  a  conver*- 
aaition  between  Miss  Robinson  and  the  defendant,  the  wit* 
ness  understood  it  to  be  a  deed  of  gift  from  her  to  the  de«> 
fendant,  for  all  her  slaves.  He  had  since  proved  the  deed 
in  the  County  Court  of  Jefferson^  which  deed  was  the  only 
instrument  he  ever  witnessed  between  the  parties.  Several 
of  the  family  of  Major  Baytop  proved  the  attestation  of  the 
deed  by  James  Kerney^  jun.  **  on  the  Saturday  after  Good 
**  Friday  in  1802,"  in  the  manner  stated  by  him,  except  that 
they  did  not  all  know  its  contents,  and  moreover  proved, 
(as  he  stated,)  IVhiting  and  he  left  the  house  of  Major  Bay- 
top^  the  same  day,  on  their  return  up  *the  country.  It  was 
further  proven,  that  on  the  same  day  on  which  the  deed  of 
gift  was  executed.  Miss  Robinson  called  a  negro  woman 
named  Judy  to  the  defendant,  who  gave  her  directions  to 
remain  where  she  was  till  his  return  ;  and  during  his  ab- 
sence, to  apply  to  Major  Baytop  for  provisions  for  herself 
and  children,  who  agreed  to  furnish  ihem,  of  which  fact 
Mbs  Robinson  was  informed.  The  character  of  James 
Kerney^  jun.  for  probity,  honesty,  and  veracity,  was  sup* 
ported  by  several  gentlemen  of  his  acquaintance,  of  known 
respectability.  On  the  lOxYi  of  March ^  1803,  Miss^d^^m- 
aon  made  her  will  by  which  she  directed  all  her  slaves  to  be 
emancipated,  and  expressly  enjoined  it  on  the  witnesses  to 
keep  the  will  a  secret  till  it  should  be  exhibited  in  the  Court 
for  probate.  She  died  on  the  14th  of  Aprii^  and  the  will 
was  proved  in  Gloucester  County  Court,  by  the  witnesses 
thereto,  on  the  4th  of  July^  1803.     On  the  18th  of  Au- 

Sst  following,  a  bundle  of  papers,  which  had  been  lost  by 
r.  Whitings  was  found  and  carried  to  Mr.  Ross^  one  of 
the  executors  named  in  the  will  of  Miss  Robinson,  At  his 
request,  and  in  his  presence,  an  ihventory  was  made  by  Mr. 
VtdaJ  of  all  the  papers  ;  and  their  contents  noted.  Those 
tmong  them  which  related  to  the  present  subject  were  the 
letter  of  attorney  of  the  17th  of  Aprily  1802;  another  of 
the  tame  tenor  dated  April  15th,  1803  ;  a  copy  of  the  wifl 
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jvLYtiaor.  of  il&7r^J?ofo'ntf undated  the  lOth of  iMsreA)  180i^  record- 
ed the  4th  day  of  July^  1603,  and  attested  bj  the  cleric  of 
Gloucester  Ck)urt ;  an  original  letter  from  Jamef  Ktmtff 
to  Mat  hew  Whiting  of  the  20th  of  AprUy  1803,  in  answer 
to  his  of  the  86th  of  March^  requesting  the  attendance  of 
the  said  Kerney  at  Gloucester  County  Court  for  the  purpose 
of  proving  the  deed  of  Miss  Robiiison  ;  in  which  letter  Mn 
Kerney  states  his  recollection  of  having  attested  the  deed, 
and  the  impossibilin^  of  attending,  at  the  time  required,  t^ 
prove  it;  a  deed  of  gift  from  Mary  Robinson  to  MmUiew 
Whiting  for  thirty  slaves,  besides  children,  in  which  a  YAank, 
was  left  for  the  name  of  one  of  the  children,  the  date 
of  the  month  blank,  and  that  of  the  year  not  entirdy  filled 
up,  thus: 

— ^^  set  my  hand  and  seal  this  day  of  Aprils  18D  ^ 

«  Test." 

"  James  Kerney. ^^ 


Mary  Robinson.  >  Seal  ^ 


—also  a  copy  of  that  deed,  (which  in  the  opinion  of  several 
*  S96  witnesses  was  an  original,)  with  the  only  difference  *that  the 
copy  was  dated  "il/ri/ the  15th,  1803.*' — ^Three  witnesses 
deposed  to  the  identity  of  the  papers  as  above  described  ; 
and  one  of  them  further  declared,  that  the  circumstance  of 
the  original  deed  being  without  a  date,  and  thepaper  pur* 
porting  to  be  a  copy  having  dates,  created  in  him  a  suspi- 
cion of  fraud  and  practice  which  ought  to  be  guarded 
against ;  and  induced  him  to  advise  Mr.  Ross^  the  execu- 
tor named  in  the  will,  to  take  a  memorandum  of  all  the 
papers.  These  papers  were  delivered  to  Mr.  Whiting, 
sometime  in  August y  1803,  and  as  one  witness  deposed,  m 
their  original  state ; — ^but  another  witness,  (who  was  not 
present  at  the  moment  of  their  delivery,  and  to  whom  they 
were  shewn  by  Mr.  Whitings)  proved  diatthe  signature  to 
the  deed  was  in  the  hand-writing  of  Miss  Robinson,  and 
that  it  was  made  upon  the  consideration  of  ^^  natural  love 
*'  and  affection  and  a  life  support,"  but  that  there  were  but 
two  blanl^s  in  it,  one  for  the  name  of  a  negro  child,  and  the 
other  for  the  day  of  the  month ;  and  that  the  deed  conclud- 
ed thus  :— 

— '*  this  day  of  Aprils  18  hundred  and  two.** 

The  blanks  for  the  date  having  been  filled  up  by  Mr.  WTU- 
tingy  (as  admitted  in  his  answer,)  so  as  to  read  ^'  this  I$th 
"  day  of  Aprily  1802,"  the  deed  was  proved  in  the  County 
Court  of  Jefferson,  on  the  13th  day  of  December ,  1803^ 
by  the  oath  oi  James  Kerney^  jun.  the  witness  thereto, ; 
admitted  Xm  record. 
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tt  KFOs  fbrther  {N-ovcd  that^  iti  Jamsartf^   IfiOS,- Mr.  jvif,  ISOr. 
Whiting  hired  out  a  part  of  the  negroes,  and  took  the  bonds    .^^">r^ 
in.  his  own  name ;  the  rest  he  carried  to.  a  pbntation  which      Jirhitiof 
he  had  rented  for  the  residence  of  his  aunt,  Miss  Robinaony      r^i^ 
find  himself,  with  whom  he  lived  till  the  time  of  her  death,    aJd^!» 
jQtfid  that  he  continued  to  hold  the  negroes  in  his  possession  ,,- 

till  the  first  of  Marchy  1^05,  When  he  removed  them ;  that 
his  intention  to  change  hu  own  residence  was  pui)licly 
avowEed,  and  his  determination  to  remove  the  negroes  to 
the  State  of  Georgia  was  not  made  a  secret.  Two  wit- 
nesses (Wkiting^s  overseer  and  his  wife)  proved  that,  in  the 
Wilder  of  1803,  Miss  Robinson  said,  ^^  that  she  had  given 
^^  all  her  negroes  to  her  nephew  Matherw  Whiting^'*  and 
another  witness  whose  land  Whiting  rented,  established 
the  same  fact.  The  overseer  farther  stated,  ihat  in  consi- 
deration of  the  negroes,  Miss  Robinson  added,  ^^  that  her 
'  ^  neidiew  was  to  support  her  for  life." 

The  deed  of  gift  being  considered  as  imperfect  in  its 
•riginal  state^  and  as  made  void  by  the  subsequent  altera- 
tions, the  slaves  claimed  their  freedom  under  the  will, 
*w[kdy  after  an  ineffectual  effort  to  obtain  from  the  Court  of  ^397 
Gloucester  County  certificates  of  fireedom,  (which  the  Court 
refused  to  grant  on  being  informed  of  the  existence  of  the 
deed,)  a  subpcena  was  issued  against  Whiting  returnable  to 
diat  Court,  with  an  endorsement  shewing  tt^  nature  of  the 
suit ;  but  no  bill  was  filed.  Whiting  determined  to  remove 
the  slaves  to  the  State  of  Georgia^  m  order,  as  it  was  sug- 
gested, to  avoid  the  said  process  of  the  County  Court  of 
Gbucester^  and  embarked  with  them,  (together  with  the 
overseer  and  his  wife  who  proved  the  declarations  of  Miss 
Robinson^  on  board  of  a  vessel  for  that  purpose ;  but,  ha- 
ving touched  at  the  port  of  NorfolL,  he  was  arrested  by 
warrant  from  a  magistrate  on  suspicion  of  having  stolen 
the  negroes.  The  Court  of  Norfolk  County  being  then  in 
session,  a  bill,  praying  for  an  injunction  against  his  carry- 
ing the  slaves  out  of  the  State,  was  exhibited  in  that  Court, 
on  the  21st  of  March^  1804,  and  an  order  made  directing 
the  sheriff  of  Norfolk  Co\xaty  to  take  the  slaves  into  his 
possession,  which  was  accordingly  done.  On  the  3d  of 
jMayy  1804,  another  bill  for  a  similar  purpose  was  filed  in 
the  names  of  all  the  slaves  in  the  Superior  Court  of  Chan- 
<:ery  for  the  Williamsburg  District  ;  an  injunction  was 
awarded,  and  the  sheriff  of  Gloucester  County  directed  tm  * 
take  the  slaves  into  his  possession,  to  hire  them  out  for 
the.  remainder  of  the  year,  to  provide  for  such  as  were 
chargeable,  to  prevent  the  defendant  from  intermeddling 
i/rith  d]«m,  and  to  guard  against  their  removal  out  of  the 
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.>viir, .  laof,  limita  of  the  Coumy.    Both  of  tlo«e  fa^ih  wers  mppocted 

^ii^^««^^/   by  the  affidavit  of  Gtorgc  Bail  an  .attorney  at  lav  i  but  net* 

Wiiitiiif     tber  appear  to  have  beoi  filed  by  the.  direction  of  aiqr 

^J*\.       Court ;  nor  does  he  appear  to  have  been  assigned  as  ootm« 

^^^^^^^^^    gel  for  the  plaintiiEs  nor  do  they  appear  as  persons  suing 

.......i...   m  forma  pduperum. 

.  On  a  nK>tion  to  dissolve  the.  injimction  awarded  tqr  the 
Superior  Court  of  Chancery  for  the  WtUiamaburg  Dratrict, 
the  Judge,  on  the  %6x\oi  Juiyy  1804,  changing  so  mach 
of  the  former  order  as  respected  the  sheriff  of  Gloucester^ 
directed  the  sheriff  of  JVbr^/i  County,  in  whose,  possession 
the  slaves  then  were,  to  perform  the  duty  assigned  to  the 
sheriff  of  Gloucester  ;  except  that  the  slaves  were  not  to  be 
hired  for  a  longer  term  than  till  the  35th  of  October  ;  and 
the  sheriff  of  Norfolk  was  also  directed  to  report  his  prD*- 
ceedings  to  the  Court,  on  or  before  the  first  day  of  the  neat 
term.  It  was  further  ordered  that  the  suiu  referred  to 
^  398  *^y  ^^^  defendant,  in  his  answer,  as  depending  in  the 
County  Courts  of  Gloucester  and  Norfolk^  for  the  saoM 
cause,  if  then  depending,  be  dismissed* 

At  the  final  hearing,  on  the  17th  of  Aprilj  1806,  the 
Chancellor,  being  of  opinion,  ^  from  the  number  of  strong 
^  presumptive  circumstances  and  evidences  of  fraud  ap* 
*^  pearing  on  the  exhibits,  that  the  deed  from  Mary  Rolmi* 
^^  son  to  the  defendant,  on  its  face  bearing  date  the  18di 
*^  dsiy  of  Afrilj  1802,  was  obtained  by  imposition,  and  that 
^^  the  plaintiffs,  under  the  will  of  the  said  Jidry  Rolnnsou^ 
'^  were  entitled  to  their  freedom,  subjea  to  the  directions 
^^  of  the  said  will,  and  the  provisions  in  the  acts  of  As- 
*^  sembly  relating  to  emancipated  slaves,*'  decreed  that 
the  said  deed  of  the  18th  of  Aprils  1802,  be  set  aside,  that 
the  injunction  be  made  perpetual,  and  the  defendant  p^ 
to  the  plaintiffs  their  costs,  8cc. 

From  which  decree  an  appeal  was  taken  to  this  Court. 

Warden^  for  the  appellant.  In  this  case,  the  only  ques- 
tion is,  whether  Miss  Robinson  executed  the  deed  refer* 
red  to  in  the  appellant^s  answer.  If  she  did,  and  the  deed 
be  good,  could  she  afterwards  emancipate  the  slaves  con- 
veyed by  it  f  The  only  objection  to  the  deed  is,  the  xoant 
of  a  date  ;  for  the  witness  proves  it  was  duly  executed. 
This  being  the  case,  and  the  consideration  being  good,  she 
had  no  ri^t  to  devise  them  in  any  manner. 

But  a  deed  without  a  date  is  good,  because  it  operates 
from  the  delivery.  The  filling  up  the  blank  for  the  date 
could  not,  therefore,  vitiate  an  instrument  which  was  good 
without  any  date.    Admitting  the  deed  to  have  betn  void 
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t)y  that   ahcrafion,    still  the  parol  agreement  ^remained,  jwly,  ISdf. 

which  was  exactly  what  the  deed  afterwards  declared  ;  ^«#K^Ng> 

and,  the  appellant  having  performed  the  agreement,  the  Whiting 

other  party  was  not  at  liberty  to  refuse.     It  was  a  moral  -J^.  . 

obligation  on  the  part  of  Miss  Robinson^  which  raised  a  ^^  otben. 

sufficient  consideration  in  law*  --^-       ^ 

Personal  chattels  pass  by  delivery.  In  this  case  the 
slaves  were  delivered,  and  the  contract  executed  t  and  a 
suit  might  be  sustained  either  on  the  deed  or  the  parol 

agreenient.(a)  .......  „  (rt>  1  iW? 

This  suit  was  improperly  instituted  by  the  appellees :  onC^<r.28t. 
lor  the  person  who  conducted  their  business  brought  the 
ftuit  in  the  ordinary  way,  and  made  his  <^n  endorsement 
on  the  subpcnia ;  and  the  Judge's  order  was  not  made  till 
three  months  afterwardsk 

^Wickham^  on  the  same  side,  cited  the  case  oS  Bolton  V.        ^  3^9 
the  BUhop  of  Carliskjib)  where  the  party  set  forth  a  deed  (^j  3  /r, 
the  seal  of  which  had  been  torn  off;  but  the  Court  held  Biach^s9i 
that,  as  the  deed  had  had  its  operation,  and  the  property 
had  passed,  the  breaking  off  the  seal  could  not  divest  the 
Instate* 

G.  IC.  Taytoty  tor  the  Appellees*  The  right  of  the  ilavai 
to  their  freedom  exists  under  the  will  of  Miss  Robmsofu 
The  question  then  is,  whether  the  deed  be  a  good  one  or 
not* 

The  win  is  a  solemn  act,  and  die  Court  will  not  presume 
that  the  testatrix  intended  to  commit  a  fraud.*  This  is 
not,  however,  of  itself  sufficient  to  prove  the  deed  fraudu- 
lent ;  but  is  relied  on  as  a  circumstance.  Wfiiting  is  an 
executor  named  in  the  will.  If  the  deed  had  not  been 
fraudulent,  and  considered  a  mere  nullity,  she  would  not 
have  appointed  him* 

But  there  are  a  variety  df  (Circumstances  which  prove 
the  deed  to  be  fraudulent.  It  cannot  be  presumed  that 
Miss  SohinsoTiy  in  extreme  old  age,  would  have  given 
thirty  odd  negroes  absolutely  for  the  mere  consideration 
of  a  support  for  life*  Knowing  her  own  disposition,  she 
would  have  taken  care  to  preserve  hei*  own  property ;  as 
Whiting  might  not  have  treated  her  as  she  liked.  The 
sole  purpose,  therefore,  for  which  she  gave  the  poWer  of  at* 
tomcy,  dated  the  irth  of  Aprtl^  1802,  (the  same  day  thiti 
deed  was  executed,)  was  diat  of  getting  the  property  mx6 
her  possession ;  at  the  same  time  she  inquired  whether  she 
had  not  a  right  to  revoke  it  by  a  subsequent  act;  and  was. 
/informed  that  she  had^    The  power  of  attorney  Wat  wit^ 
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nes8ed  by  her  friends  Lewis  and  Baytop  ;  the  deed,  by 
Kerney  only,  whom  she  did  not  know ;  all  her  acquaint- 
ances knew  of  the  existence  of  the  power  of  attorney,  but 
not  of  the  deed.  These  are  strong  grounds  to  prove  a 
frauds  The  declarations  of  the  overseer  and  his  wife,  that 
Miss  Robinson  said  she  had  given  all  her  negroes  to  Whi-- 
ting  are  not  entitled  to  credit ;  because  those  persons  were 
found  at  Norfolk^  aiding  in  carrying  off  the  negroes.  This^ 
deed,  though  executed  in  Aprils  1802,  was  not  recorded 
till  December^  1803  ;  andM^«  it  was  proved  in  the  County 
Court  of  Jefferson^  many  hundred  miles  from  where  the 
property  was,  and  where  the  deed  was  eJtecuted.  No  per* 
son  proves  the  delivery  of  any  part  of  the  property  in  the 
name  of  the  rest.  -  One  witness  only  says,  that  when  Whi* 
ting'Vf2L^  going  away,  }ie  heard  Miss  Robinson  call  Juify 
to  him  ;  but  he  does  not  say  that  she  delivered  her.  *lt 
is  admitted  that,  when  the  deed  was  executed,  it  had  ne 
date.  A  copy  was  afterwards  taken  by  Whiting;  and  the 
dates  filled  up  with  the  **  15th  of  April,  1803,"  the  day 
after  her  death  ;  but  when  the  deed  was  carried  to  be  re- 
corded, it  was  dated  the  "  18th  of  April,  1802,"  which  was 
on  a  Sunday,  and  on  that  day  Whiting  was  on  his  journey 
to  the  upper  country.  Here  is  a  concatenation  of  circum-* 
stances  to  prove  a  fraud  ;  and  his  afterwards  shipfung  the 
negroes  off  leaves  no  doubt  of  the  fact. 

With  respect  to  the  law  of  the  case ;  there  caube  no 
doctrine  more  firmly  established  than  that  the  insertion  of 
the  date  made  the  deed  void.(a)  This  is  foutKled  in  good 
reason ;  because  the  party  ought  not  to  be  permitted  to 
change  his  deed.(^)  Modern  decisions,  indeed,  have  gone 
so  far  as  to  say,  that  if  the  alteration  be  made  by  a  stranger 
under  any  circumstances,  the  obligee  ought  not  to  suffer  by 
it.  So,  if  the  deed  be  lost  or  destroyed,  as  was  the  case 
reported  by  H.  Blackstone* 

But  it  is  said  that  the  parol  agreement  is  binding.  There 
is  no  evidence  of  any  agreement,  except  what  is  derived 
from  the  answer  ;  and  that,  stating  the  agreement  by  way 
of  avoidance,  is  not  to  be  considered  as  evidence  in  the 
cause. 

On  no  principle  whatever  ought  Whiting  to  be  aided  in 
a  Court  of  Equity.  That  Miss  Robinson  was  in  great  dis- 
tress is  abundantly  proved.  She  was  turned  out  of  doors 
by  her  relation  Curtis^  and  her  temper  was  such  as  to  pre- 
vent her  from  being  a  welcome  guest  in  the  house  of  any  of 
her  acquaintances.  In  this  situation  Whiting  took  the  ad- 
vantage of  her,  and  ought  not  therefore  to  have  the  benefit 
of  his  Gontract*(c)    Here  there  was  such  an  inadequacy  c^ 
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price  as  to  prove  dearly  that  Miss  Robinson  was  imposed  july,  ISOK:^ 
upon  ;  and  this  according  to  a  very  high  authority  is  suf-    s^^-v^sn^ 
ficient  grounds  for  setting  aside  the  contract.(a)  Whitinp 

^. 

mckhanty  in  reply.     In  this  Court,  the  case  now  under   ^^  oUwrs. 
consideration,  will  be  decided  not  as  a  case  of  freedom,  -, 

but  in  the  same  manner  as  if  Miss  Robinson  had  ^ven  her  («)  2  Povsel 
property  to  others,  or  had  died  intestate*  ««  Contr,  158. 

The  will  of  the  testatrix  proves  nothing :  for,  she  being 
a  party,  her  declarations  could  not  be  admissible  testimo* 
ny ;  nor  is  it  competent  to  her  to  destroy  her  own  deed* 
But  the  expressions  of  the  will  directing  that  the  whole  of 
the  negroes  which  were  her  property  should  be  emancipa-r 
ted,  shews  that  she  had  doubts  of  her  right  to  do  so*  The 
deed  is  in  consideration  of  love  and  affection,  and  a  ^main-  4^  40) 
tenance  for  life.  Strike  out  the  fatter  part,  and  still  tha 
consideration  would  be  good.  She  had  quarrelled  with  all 
her  relations,  except  Mr.  Whitings  It  was  natural,  there- 
fore, that  she  should  select  this  nephew  as  the  object  of  her 
beneficence.  In  making  the  agreenoent,  and  afterwards 
accepting  of  the  deed,  Whiting  broke  no  moral  law,  and 
cannot  justly  be  chargeable  with  a  frauff.  The  power  of 
attorney,  even  if  made  on  the  same  day,  which  seems  very 
doubtful,  is  not  evidence  of  fraud ;  because  she  paight  not 
wish  to  state  the  existence  of  the  deed  to  Bay  top  and  his 
family,  as  they  were  also  her  near  relations. 

It  has  been  objected  that  the  concealment  of  the  deed. by 
Miss  Robinson  and  Whitings  and  the  circumstance  of  its  be-^ 
ing  recorded  in  the  County-  Court  of  Jefferson  are  evidences 
of  fraud.- — To  these  objections  it  may  be  answered,  that  ^ 

Miss  Robinson  told  three  persons,  at  leasts  that  she  had 
given  all  her  negroes  to  her  nephew  Whiting  ;  that  he  had 
them  all  in  his  possession,  hired  part  of  them  out,  and  took 
the  boixis  in  his  own  name.  Four  witnesses  depose  to  the 
effect  of  the  deed  ;  and  the  answer,  being  responsive  to 
the  bill,  is  also  evidence  of  the  fact.  Even  if  Whiting  had 
mentioned  the  deed  himself,  (as  it  is  proven  he  did  to  one 
person,)  could  his  declarations  have  been  given  in  evi- 
dence ?  As  to  recording  it  in  the  County  Court  of  Jeffer- 
son ; — -It  was  unnecessary  to  record  it  any  where  :  but  the 
true  reason  was,  that  the  witness  resided  in  that  Count} , 
and  could  not  be  got  to  the  County  of  Gloucester. 

But  another  proof  of  fraud  is  said  to  be,  that  the  deed 
had  no  date.     It  is  generally  observed  that,  when  fraud  ia  • 
intended,  the  utmost  caudon  is  observed  in  drawing  the  in- 
strument.    The  probability  is,  that  a  blank  was  left,  not 
knowing  when  the  deed  would  be  executed,  andt^at  itws^s 
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ri%r,  i8Qr.  a  mere  omi8M<m  in  not  filling  it  up  at  the  ttme« — BiH  dw 
date  was  inserted  the  day  after  her  death  l--*-U  it  probdbfe, 
that  he  would  have  done  so,  if  he  had  tofended  a  frmid  i  Tlie 
truth  is,  that  he  took  a  copy  of  the  deed,  and  fixed  the  date, 
as  on  the  day  when  he  o^ade  the  cop}%  There  can  be  no 
doubt,  from  the  testimony,  but  the  old  lady  did  ejceciite 
the  deed*  She  made  such  a  bargain^  as  any  person^  in  her 
situation,  would  be  disposed  to  make. 

It  is  argued  that  the  insertion  of  the  date  made  the 
deed  void ;  and  it  Co*  Pigof9  case,  haa  been  relied  on  ta 
support  that  doctrine*  If  we  go  back  to  the  days  of  Lord 
CMr,  we  shall  find  that,  if  the  rats  eat  off  a  seal,  the  par^ 
ty,  who  executed  the  deed,  might  plead  non  e$t  factumi 
and  the  tide  of  the  obligee  would  be  forever  lost*  Thiy 
P  4Q2  •doctrine  has  long  since  been  exploded*  The  old  practice 
was  to  decln^  on  the  original  deed  alone :  but  the  modem 
practice,  both  in  Englanttvad  this  country,  i«»  to  declare 
on  a  copy,  whenever  the  original  is  either  lost  or  dcstr^^** 
ed» 

But,  says  Mr.  Taykr^  in  this  case,  the  alteration  waa 
^  made  by  the  partu^  and  not  by  a  strwiger^  as  was  the  caae 
in  Bohon  v,  TheVU/wfi  of  GarUsicr^lt  does  not  appear* 
from  the  report  of  that  case  by  £[•  Blackatone^  whe$er  il 
was  the  act  of  the  party  or  c^  a  stranger*  The  date  b^i^ 
filled  up  by  the  patty  makes  no  difference ;  as  the  kw  ia 
now  held  to  be  die  same  in  both  cases* 

It  has  been  weU  observed  by  Mr*  Warden^  that,  as  the 
negroes,  being  personal  chattels,  would  pass  by  parol«  es* 
pecially  when  accompanied  by  a  delivery  of  possession  i 
and  there  being  an  actual  delivery,  m  this  case,  to  Whitinjh 
his  title  If  ould  be  good,  even  if  the  deed  vere  set  aside* 

As  to  die  distress  of  Miss  Sobinson;  no  such  thing  ap^ 
pears  in  evidence,  She  lived  in  the  gentedlest  families^ 
and  had  the  command  of  the  profits  of  thirty  negroes*-?*: 
With  respect  to  inadtquacy  of  pricey  there  is  a$  little  groimda 
for  complaint.  She  did  not  want  the  me^groes,  sSter  her 
death  i  she  was  then  far  advanced  in  years,  had  no  child 
to  whom  ^e  could  leave  them,  had  quarrelled  with  all  her 
relations  except  Whitings  and  in  making  the  agreement 
with  him,  she  had  made  a  prudent  bargain,  by  which  she 
vouldbe  comfortably  supported  during  her  life,  and  would 
sooth  her  latter  days  with  the  reflection  of  having  beatchf*. 
cd  her  bounty  on  one  of  her  iTlations  who  inpst  rkh^  ^ 
•  served  it. 

Cufta  advisare  vult^ 
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SiOiiNky,  Juhf  ]1.    The    Pr«iideiit  proteiBieed  Ac  jvlit,  laor^ 
following  ta  the  unaniniouB  opinion  of  the  Court,  **  That    ^•^^^^"n-' 
•*  h  does  not  appear  from  the  evidence  or  circaostsniees  in      Whiting 
•*  this  cause  that  any  fraud  or  imposition  was  practised,  or      rhmjei 
^  compulsion  of  any  sortiised  by  the  appellant  in  obtaining^  md  otbeim 
^'  the  deed  of  gift  in  the  bill  mentioned  from  Mary  RoUn"  ■ 

^  0^Hj  who  was  his  aunt,  for  conveying  to  him  all  her  right 
**  and  title  in  and  to  the  appellees,  who  were  then  her  own 
^^  proper  slaves,  but  that  on  the  contrary,  the  said  deed 
**  was  made  by  her  own  frre  will  and  consent,  for  the  con- 
^^  aideration  dierein  mentioned,  on  the  seventeenth  day 
^'  of  Aprils  18QS^  and  that  no  frand  W£(s  meditated  ly  hinor 
**  in  fiUrag  up  the  blank  left  for  the  date  ♦of  the  said  deed,        *  403 
^  after  the  same  had  been  signed,  sealed,  and  deliveifed  by 
^  her  to  him  in  presence  of  witnesses,  the  date  of  the  said 
**  deed  not  being  a  material  part  diereof,  as  it  would  h^ve 
^  been  good  and  ^ficicnt  to  convey  the  said  slaves  without 
^^  any  date  inserted  therein,  and  might  have  been  incoDsi-t 
^  derotely  filled  up  by  him,  and  that  as  he  was  and  is  fiurly 
^*  endded  to  the  said  slaves  under  the  said  deed,  and  ther6- 
••  peated  previous  declarations  of  the  said  Maryy  ^hat  she 
^  had  given  him  the  said  ftUvcs,  fully  proved  by  the  depo- 
^  flkions  of  sundry  wttnes^et  taken  in  this  cause,  she  iiad 
^'  no  right  or  power  to  etaiancipate  them  by  her  will  made 
*^  after  the  execution  of  the  said  deed :  that  the  decree  of 
^  the  Superior  Court  of  Chane^  adjudging  and  decreeing 
^  the  deed  aforesaid  to  be  set  aside  as  void,  axid  the  injunc- 
^  tion  to  restrain  the  appelant  from  ei^rcising  any  acts  of 
**  ownership  over  the  appeHees,  orothcrwbe  imermeddling 
^*  with  theni,  to  l^e  perpetual,  is  erroneous :  that  iin  account 
^  should  be  made  up  and  setded,  by  or  before  persom  to 
•♦  be  appointed  by  an  order  of  the  Court  of  Chancery  for 
-^  that  purpose,  qf  the  hire  and  nftaimentece  of  the  ^>pel- 
^  lee»  by  the  sheriff  or  sheriffs  oi  Norfolk^  to  whose  car© 
^*  they  were  committed  by  the  several  orders  of  the  County 
^*  Court  of  Norfolk^   the   Superior  Court  of  Chancery, 
^*  aforesaid,  aad  of  this  Court;  and,  if  the  hire  exceed*^ 
*^  the  maintenance    and  expenses  of  the  appellees,    the 
*•  overplus  to  be  paid  by  the  sberi^'or  sheriffs  to  the  appd- 
^^  lant  i  but,  if  the  hire  should  be  found  deficient,  then 
*^  the  deficiency  to  be  pmd  by  the  appellant  to  the  sheriff 
**  having  custody  of  the  appellees,  who  is,  thereupon,  or 
**  upon  receiving  sufficient  security  to  be  approved  of  by  the 
♦*  said  Superior  Court  of  Chancery,  to  ddiver  the  appel- 
*^  lees  to  him  as  his  proper  slaves ;  therefore  it  is  decreed 
^^  and  ordered  that  the  decree  aforesaid  be  reversed  and 
^^  annulled,  that  the  said  Court  of  Chancery  dp  direct  gq 
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JULY,  laor.  («  account  of  the  hire  and  expenses  to  be  mad^,  of  which 

^^^^"^^^    "  the  appellant  is  to  have  notice ;  and,  on  pajmaent  aiade^ 

Wbitinj^     4t  or  security  given,  as  above  directed,  for  any  deficiency 

Dftniel       ^^  which  may,  on  settlemtot  of  the  account,  appear  to  be 

and  others.   ^^  due  to  the  sheriffs,  that  the  injunction  be  dissolved  and 

— — ^—   ^^  that  the  appellees  be  delivered  to  the  appellant  as  his  ptx>- 

^^  per  slaves,  and  that  the  bill  of  the  appellees  de  dismiss*- 

"  ed-" 

*  404  ^^^^m^ 

^j%.     ^Sajrrc,  Administrator  of  Giymes, against  Grymes. 

An  appeal  or  THIS  was  an  appeal  from  a  judgment  of  the  Disirict 
tupertedeat  Court  held  at  King2Xkd  ^een  Court-House,  reversing  an 
mcnt  ougSt  ^""d*^  ^f  ^•^^  County  Court  of  Middlesex^  by  which  adminr- 
jDot  to  be  stratton  with  the  will  annexed  o£  Philip  Grymtsma  grant* 
l^antedto     ed  to  the  appellant. 

^1  ^l^lr.       '»  >«^'  ^^^'  *®  ^*"  °^  ^^'^P  f^nr^^y  of  Brandon^ 

ingto  b^in-  was  proved   in  the  County  Court  of  Middlesex.  Philip 

terested  in    GrymeSj  the  relation  of  the  testator,  had  origbally  been 

the  matter  in  appointed  one  of  the  execMtors,  but,  by  the  direction  of  the 

con  ro\ersy.    ^^^jj^^q,.^  j^jg  ^ame  was  struck  out:of  the  will.  When  it  was 

exhibited  for  probate,  he  appeared,  and  insisted  that  a  sum*' 

mens  should  issue  to  the  parties  interested,  to  shew  cause' 

why  it  should  not  be  proved  without  this  oUiteration.  Hie- 

Court  overruled  the  motion ;  to  which  opinion  of  the  Court' 

an  exception  was  taken ;  but  na  appeal  X4/as  ^it^redfrom  the 

order  admitting  the  will  to  probate. 

At  the  September  session,  a  summons  was  awarded,  in 
the  lisual  form,  to  four  executors  named  in  the  will,  re-' 
quiring  them  to  appear  at  the  October  term,  iind  declare 
whe^er  they  would  qualify.  Two  of  theni  appeared  and 
refused  to  act  as  executors:  the  process  was  not  executed 
on  the  two  others.  At  this  term,  administration  with  the 
will  annexed  was  granted  to  Sayre.  A  supersedeas  was 
obtained  to  this  order  by  Philip  Grymes;  and,  at  die 
April  session  of  the  District  Court  of  Xing'  and  ^ueen^ 
held  in  1806,.  the  Court  reversed  the  order,  because  the 
summons  was  not  returned  as  to  two  of  the  executors* 
From  which  judgment  an  appeal  was  taken  by  Sayre  to  this 
Court. 

Wickham^  for  the  appellant. 

-IFir/,  for  the  appellee. 
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For  the  appeUant  it  was  cMtend^  that  the  MupersedeoM  jvlt,  I80r. 
Was  improvidlently  awarded  and  ought  to  have  been  quash- 
^  as  Philip  GryJHes  wa9  no  party  to  the  order  appointing 
an  administrator,  and  not  even  concerned  in  interest.  That, 
if  he  were  a  proper  p^rty,  the  appointment  of  Say  re  as  ad- 
ministrator, without  fall  service  of  the  summons,  was  but 
an  irregularity  that  might  have  been  corrected  by  the  '■■ 

Coiuity  Court. 

^On  the  part  of  the  appellee  it  was  insisted,  that  his  ap-  ^  405 
j)earance  before  the  Couiuy  Court  when  the  will  was  pro* 
ved,  and  taking  an  exception  to  the  opinion  of  the  Court 
were  sufficient  to  constitute  him  a  party  ;  particularly  as  the 
subaunce  of  those  exceptions  was  stated  in  the  bill  of  ex- 
ceptions. That  the' object  of  the  supersedeas  awarded  by 
the  District  Court  was  to  compel  the  County  Coiurt  to  cor* 
rect  the  error,  which  had  been  committed  in  granting 
administration  to  Soyre  without  full  service  of  the  sum- 
mons. 

Saturday ^  July  11.  The  Judges*^  delivered  their 
opinions. 

Judge  TucKKR.  Philip  L.  Grymes  of  Brandon  made  his 
will,  and  therein  appointed  his  nephew  Philip  Grymes  one 
of  his  executors,  and  executed  it  in  the  presence  of  four 
or  five  witnesses.  At  a  subsequent  day  he  directed  the 
name  of  Philip  Grymes  to  be  struck  out  of  his  will,  which 
was  done  in  his  presence  by  Palph  Wormeley^  and  a  memo- 
randum thereof,  signed  by  Wormeley  in  his  own  name, 
(not  the  testator's,)  was  made  on  the  back  of  the  will,  and 
attested  by  two  witnesses  ;  one  of  whom  was  a  subscribing 
witness  to  the  will.  The  will  was  exhibited  for  probata  in 
JMiddlesex  County,  June^  1805.  Philip  Grymes  opposed 
the  proof,  and  insisted  a  summons  should  issue  to  all  the 
parties  interested  to  shew  cause  why  the  will  should  not  be 
proved  without  that  obliteration.  The  Court  overruled  the 
motion,  and  admitted  the  will  to  record  with  the  oblitera- 
tion. Grymes  excepted  to  the  opinion  of  the  Court ;  but 
did  not  appeal  from  the  decision. 

At  September  session,  on  the  motion  of  T.  Churchill^  a  - 
summons  was  awarded  to  Ralph  Wormeley  and  three  other 
executors  named  in  the  will,  to  appear  ^iixhefictober  term« 
and  declare  whether  they  would  qualify  or  not.  Two  of 
them  renounced  the  executorship.  The  process  was  not 
executed  on  the  two  others.     At  the  same  session,  Sayre^ 

*  judge  Ljfom  betng^  interested  did  not  sit  in  the  cause. 
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luLY,  I60r.  who  had  marri^  Mr.  Grymm^n  daughter,  aad  to  wha»  a 
part  of  the  estate  after  Mr.  Grifwies^e  death  was  devised, 
was  appdinted  administrator  with  the  will  annexed ;  with 
the  consent  of  Mrs.  Grymes^  as  would  appear  from  her  be- 
ing his  security  in  the  administration  bond*  Grymek  did 
not  appear,  or  contest  Sayre*s  appointment  in  the  County 
■    Court,  but  aralied  for  and  obcaineda  writ  of  ^mipernctkae  to 

^  406  the  order  of  October  term  appointing  Sayre  administrator* 
The  District  Court  reversed  that  order,  because  the  sum- 
mons was  not  returned  ^  executed''  as  to  two  of  die  oie- 
cutors.  From  this  judgment  of  reversal  Sayre  appealed  to 
this  Court. 

In  England^  die  sentence  of  a  Court  of  Probates,  grant- 
ing administration  of  an  intestate's  estate,  like  the  sentence 
of  a  Court  of  Admiralty,  is  a  procedure  to  which  all  the 
x»orld  (as  has  been  said)  are  parties ;  that  is  to  say,  tasj  per^ 
son,  whose  interest  may  be  affected  thereby,  may  appear 
and  contest  it,  if  he  thinks  proper,  within  a  limited  time  i 
which  if  he  fails  to  do,  he  is  forever  concluded  by  it  after^ 
wards.  Our  la^  provides,  in  Kke  manner,  .that,  when  a 
Will  is  exhibited  to  be  proved,  the  Court  (instead  of  sum* 
moning  the  heir,  as  was  formerly  necessary)  may  proceed 
imm^ately  to  receive  the  probate  thereof :  and  grant  a 
certificate  of  such  probate  :  but  if  any  person  interested 
shall,  within  seven  years  afterwards,  appear,  and  by  his 
bill  in  Chancery  contest  the  validity  of  the  will,  an  issue 
shall  bo  made  up,  whether  the  writing  produced  be  the 
will  of  the  testator  or  not,  which  shall  be  tried  by  a  Jury : 
but,  no  such  party  appearing  within  that  time,  the  probiM 

(a^  X.  r.     shall  be  forever  binding.(a)     So,  if  a  person  dies,  or  is  sup- 
05  ^^'    posed  to  die  intestate,  if  no  person  apfdies  for  administra- 

^'      ••  tion  within  thirty  days  from  his  death,  or  at  the  next  suc- 

ceeding Court  thereafter,  the  Court  may  grant  the  admi* 
nistration  to  any  creditor  or  creditors,  y  to  any  other  peraoB 
in  their  discretion :  but  if  any  wilt  be  afterwards  produced 
and  proved  by  executors,  or  the  wife  or  other  distributeet 
who  shall  not  have  before  refused,  shall  apply  for  die  ad- 
ministration, it  shall  be  granted,  as  if  the  former  liad  not 

rA)i/;fV>  s  29,  been  obtained.(4)  But  in  both  these  cases  I  presume  k 
Is  necessary  for  the  parly,  who  may  contest  the  ]>robate  of 
the  will,  or  move  to  set  aside  the  grant  of  administratton* 
to  prove  that  he  hath  an  interest  in  the  subject  of  contro- 
versy :  and,  failing  to  make  that  appear,  he  is  not  such 
PARTV  as  will  have  a  right  to  reverse  what  the  Court  faadt 
done,  however  irregular,  or  even  illegal.  The  case  of 
Hcdcombev.  Pufnelland  others  {May  6th,  180d)  in  this 
Court,  in  which  the  Court  held  thsdm  princip«l  ol^ligor  in  a 
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fiNfihcoiniiig  bond,  against  whom  the  judgment  in  the  oii*   jvtr,  1807, 
gtnal  suit  was  rendered^  but  against  whom  no  judgment  was    >^f^>rs^ 
rendered  on.  the  forthcoming  bond,  was  not  entitled  to  ap-       Sayre, 
peal  from  a  judgment  against  the  surety  in  the  forthcoming     ^dmV  of 
bond,  is  even  a  stronger  case  than  that  of  *Dunlap  v.  the      P^^J^ 
Commonwealth^(a)   in  which  the  Court  decided   that  an      Gfyiiies. 
amieus  curue  cannot  appeaL    For  in  Hokomb'*8C2At  it  must  ■ 

have  appeared  upon  the  face  of  the  record  that  he  was  coA         *  407 
laterally  interested ;  since  the  surety  would  be  entitled  to  {a)2-CaU^ 
recover  the  amount  of  the  judgment,  obtained  against  him,  284. 
of  the  principal  obligor,  whenever  he  should  discharge  it ; 
but  not  being  immediately  aparty  to  the  judgment^  the  Court 
dismissed  the  appeal.     Now,  here,  Mr*  Grymes  has  not 
•hewn  by  the  record,  to  which  the  writ  of  supersedeas  is* 
ined,  that  he  hach  any  ikterest  in  the  grant  of  the  admi* 
nistration  to  Say  re*  The  persons,  who,  as  far  as  appears  by 
this  record,  have  a  right  to  supersede  that  grant,  are,  first, 
die  executors  who  have  not  yet  renounced  ;  and,  secondly, 
the  widow  of  Mr.  Grymes^  if  she  have  not  concluded  herself 
by  her  implied  assent  in  becoming  the  surety  of  Mr.  Sayr9 
tn  the  administration  bond. 

I  am  therefore  of  opinion  that  the  judgment  be  reverwd^ 
and  the  writ  of  supersedeas  quashed,  as  having  been  im*> 
providently  awarded. 

Judge  RoAN£.  It  was  not  competent  for  the  District 
Court  to  reverse  the  judgment  of  the  County  Court  unless 
the  party  praying  the  supersedeas  had  an  interest  in  the  con«> 
troversy.  A  mere  volunteer  or  amicus  curia  has  not  the 
liberty  of  appealing.  This  has  often  been  decided  here.  ^ 
The  supersedeas  in  this  instance  only  goes  to  the  order  of 
Middlesex  County  Court  granting  the  administration  to 
Sayre*  Even  the  petition  does  not  expressly  apply  to  the 
order  of  the  Court  admitting  the  will  to  probate,  though  it 
refers  to  the  proceedings  at  that  time,  as  it  were,  argvzndo. 
I'he  only  record  to  which  the  petition  refers  as  annexed  t» 
and  made  the  foundation  thereof  is  that  containing  the 
grant  of  administration  to  Sayre.  The  former  judgment 
of  the  Court  has  never  been  appealed  from  by  him,  and  ta- 
king that  judgment  to  be  right,  Grymes  is  not  named  as  an 
executor  in  the  will.  If  the  supersedeas  in  the  present  in- 
stance had  also  been  pointed  against  that  judgment,  thi^ 
Court  must  have  taken  the  whole  case  into  consideration, 
and  then,  possibly,  he  might  have  obviated  the  objection 
which  now  precludes  him  from  contesting  the  judgment. 

He  may  even  yet  do  it  by  a  proceeding  to  reverse  the 
judgment  of  June,  admitting  the  wUl  to  probate  with  the 

Vob.  I.  3  G 
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jvLT,  \Wt*  lAefnorandum,  atid  if  by  such  reversal  he  can  establUi 
^himself  te  be  an  executor  named  in  the  will  he  may  here** 
after  perhaps  avail  himself  of  that  character  to  vacate  the 
grant  of  administration  to  Say  re. 

On  the  single  ground,  therefore,  of  the  want  of  interest 
in  Grymes^  I  am  of  opinion  that  the  supersedeas  issued 
i  improvidently^  and  that  the  order  of  the  County  Court  be 

«  408        affirmed. 

Judge  Fleming.  The  counsel  for  the  appellant  in  this 
case,  has  stated  two  points  on  which  he  relies  to  shew  that 
the  judgment  of  the  District  Court  is  erroneous. 

1st.  That  the  supersedeas  was  improvidently  awarded, 
and  ought  to  have  been  quashed,  as  Philip  Grymes  was  no 
party  to  the  order  appointing  an  administrator,  and  not 
even  concerned  in  interest. 

2d.  That  if  he  were  a  proper  party,  the  appointment 
of  Mr.  Sayre  as  administrator,  without  fuU  service  of  the 
summons,  was  but  an  irregularity,  that  might  have  been 
corrected  in  the  County  Court. 

With  respect  to  the  first  point,  it  appears  by  the  record 
that  Philip  Grymes^  (who  had  been  named  an  executor  in 
the  will,  and  whose  name  had  been  obliterated  by  order  of 
the  testator,)  at  the  time  the  will  was  admitted  to  record, 
moved  the  Court  to  suppress  the  evidence  introduced  to 
prove  the  same,  as  irregular  and  incompetent,  until  a  sum- 
mons had  issued  to  all  Uie  paities  having  any  interest  under 
the  will,  and  the  trustees  therein  named,  to  require  jof 
them  to  shew  cause  if  any  they  could,  why  the  will  should 
not  be  proven  without  regard  to  the  obliteration  aforesaid, 
and  he  the  said  Grymes  permitted  to  take  out  letters  testa- 
mentary of  the  estate  of  the  testator,  which  summons  was 
denied  by  the  Court ;  to  which  opinion  Grymes  filed  his 
exceptions  ;  and  whether  they  were  sustainable  or  not 
seems  immaterial  to  be  considered  here,  as  they  are  suffi- 
cient  in  my  conception  to  constitute  him  a  proper  party,  as 
the  granting  letters  of  administration  to  Sayre  was  adverse 
to  a  right  he  was  contending  for,  and  especially  as  the  sutn 
stance  of  those  exceptions  is  stated  in  the  petition  for  a 
supersedeas. 

As  to  the  second  point,  *^  that  if  he  was  a  proper  party 
**  the  appointment  of  Mr.  Sayre  as  administrator,  without 
^^  full  ser\'ice  of  the  summons,  was  but  an  irregularity,  that. 
**  mi^ht  have  been  corrected  in  the  County  Court :''  the 
irregularity  (to  give  it  no  harsher  name)  was  in  direct  vio- 
lation of  the  law  ;  and  whatever  the  power  of  the  County 
^  it09  Court  may  have  been,  it  shewed  na  disposition  ^ho  correct 
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the  error ;  and  the  object  of  the  supersedeas  ¥ra8  to  cowr  JvLTt  IS^)''- 
pel  that  Court  to  do  so,  and  was  in  my  opinion  properly 
awarded. 

We  have  no  occasion,  I  think,  to  resort  to  the  English 
laws  respecting  administrations  and  testamentary  contro- 
versies :  our  own  statutes  being  explicit,  and  fdly  com- 
petent to  the  subject* 

I  am  of  opinion  that  the  judgment  of  the  District  Court, 
reversing  the  order  of  Middlesex  County  Court,  is  correct* 
and  ought  to  be  affirmed.  But  as  a  majority  of  the  Court 
is  of  a  different  opinion,  the  judgment  is  to  be  reversed. 


Regula  Generalis. — Thursday^  July  9, 1807. 

The  Court,  in  the  case  of  Whiting  v.  Daniel  and  others, 
declared  that  id  chancery  causes  it  was  unnecessary  to  read 
the  record  in  the  openmg  of  the  case  ;  but  that  the  counsel 
on  both  sides  might  state  what  they  considered  as  proved 
by  any  deposition  on  which  they  relied,  leaving  it  to  the 
Court  to  inspect  the  record  and  decide  whether  the  fact 
be  made  out  by  such  deposition.  And  in  future  that^ 
should  be  the  rule. 


Regula  Generalis. — Friday j  July  10,  180f. 

After  the  end  of  this  present  term,  it  will  be  expected 
that  the  Judges  of  this  Court,  respectively,  shall  be  pre- 
sented with  the  statement  directed  by  the  rule  of  this 
Court  made  the  15th  day  of  May^  1804,  within  the  four 
first  days  of  each  term  ;  and  no  cause  intended  to  be  ar- 
gued by  counsel  in  which  such  statement  is  not  presented 
accordingly,  shall  be  argued  by  them  in  the  same  term  ia 
which  the  statement  may  be  thereafter  presented,  unless 
for  some  very  special  reason  to  the  contrary  appearing  t« 
the  Court. 


Regvla  Generalis.-— >$V7mr^^7y,  July  11,  1807* 
In  future  no  motion  shall  be  permitted  to  be  made,  ia 
any  case  not  already  before  the  Court,  on  the  last  day  of 
the  term,  unless  some  very  special  reason  appearing  to  the 
Caatt  ba  assigned  for  hearing  such  motion. 
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Billy  Cooper  and  Jesse  Cooper 
against 
Robert  H.  Saunders  and  Charles  Hopkins.  Va!^k 

THIS  was  an  appeal  from  the  judgment  of  the  District  ho  appeal 
Court  of   Richmoridy  reversing  an  order   of   Goochland  lies  m»m  an 
County  Court.  order  of  a 

•^  County  or 

Corporation 
Court  for  binding  out  an  apprentice^  or  for  rescinding  his  indentures. 

Itieffiu  that,  in  such  case,  a  writ  of  certiorari  lies  from  the  Cfn^o/CourtytoMnl^ 
up  the  record,  /md  correct  the  proceeding^. 

^MiY.  If  an  apprentice  is  removed  out  of  the  County  or  Cdrpocatioo  in  which  he  was 
hound,  can  the  Court  thereof  direct  the  overseers  of  their  pocnr  to  send  for  and  hind 
him  to  another  master  ? 

Alao,  ^ere.  Whether  an  apprentice  so  removed  to  a  County  or  Corporation,  ob- 
tains legal  ttitlement  thersin  by  remaining  there  twelve  months  during  his  apprentice- 
ship ? 


Digitized  by 


Google 


418 


OCTOBBK^ 
1807. 


B*  Cooper  & 
J  Cooper 

V, 

Saunders 
&  Hopkins. 


*  414 


Supreme  Court  of  Appeals^ 

The  foUowing  were  the  proceedings  in  the  County  Court* 

On  Monday,  the  20tb  Aprils  IdOl,  the  Court  directed 
the  overseers  of  the  poor  of  their  County  to  send  to  the  City 
of  Richmond  for  Billy  and  Jesse  Cooper^  two  free  boys  of 
colour,  who  had  been  by  them  bound  to  Samuel  Couch^  late 
of  the  said  County,  deceased,  and  were  stated  to  be  then  in 
possession  of  Ann  Conchy  his  widow.-— On  the  15th  of 
June^  1801,  it  was  ordered  that  the  said  boys  be  bound; 
the  said  Jesse  to  Charles  Hopkins^  and  Billy  to  Robert 
Hyde  Saunders.  At  a  Court  held  July  90,  1801,  a  rule 
was  made  against  Saunders  and  Hopkins^  to  shew  cause  at 
the  ensuing  Court,  why  the  order  directing  the  swi  boys 
to  be  bound  to  them  should  not  be  rescinded*— At  Aug%ut 
Term,  the  Court  directed  the  said  order  to  be  rescinded, 
and  the  indentures  of  apprenticeship  to  be  cancelled,  ^  be- 
^^  cause  the  said  Billy  and  Jesse  had  been  removed  out  of 
^  the  said  County  more  than  twelve  months  before  the  time 
^^  of  making  the  order  for  binding  them  to  *the  said  Saun^ 
^^  ders  and  Hopkins;'*'*  whereupon  the  said  SaunderM  9isA* 
Hopkins  appealed. 

The  District  Court  decided,  that  the  order  made  the 
18th  of  August  was  erroneous  ;  being  of  opinion  ^  that 
^^  the  power  of  the  said  County  Court  to  order  the  said  ap- 
^^  pellees  to  be  bound  as  aforesaid  was  not  taken  away  by 
"  their  removal  from  the  County  of  Goochland.^^ 

From  this  Judgment  an  appeal  was  taken  to  diit  Court. 

The  record  stated  (although  Billy  and  Jesse  were  under 
the  age  of  twenty-one  years,  and  no  assignment  of  counsel 
to  them  as  paupers  was  mentioned)  that  they  appeared  in 
the  County  Court  by  counsel,  and  that  they  prayed  the  ap« 
peal  from  the  District  Court  by  their  attorney* 

The  Attorney  General,  for  the  appellants,  contended,  that 
the  law  did  not  allow  the  appeal  from  the  County  Court ; 
and  that,  if  it  did^  the  order  of  the  18th  of  August  was 
right,  and  ought  not  to  have  been  reversed* 

In  support  of  the  first  position,  he  inferred  from  the 

language  of  the  law  giving  jurisdiction  to  the  County 

(a)  Jfeth       Courts  on  the  subject  of  apprentices,(a)  that  such  juris- 

Code,  1  vol.  diction  was  intended  to  be  final.    He  <^erved  that  appeals 

P-  ^^  ^  ^  are  mere  creatures  of  the  legislature  and  not  demandable 

**  of  common  right ;  that,  therefore,  an  express  act  of  Aa« 

sembly  is  necessary  to  authorise  an  appeal  ;  and  that  none 

such  existed  in  the  present  case ;  the  provision,  concerning 

(h)  i?<«.       appeab  to  the  Court  of  Appeals,(^)  merely  referring  tq 

Code,  I  voL  that,  on  the  subject  of  appeals-  from  the  County  to  dit 

s.14^ 
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district  Courts  ;(a)  and  the  latter  saying  nothing  about 
apprentices.     It  allows,  indeed,  an  appeal  on  behalT  of  any 
persons  ^^  thinking  themselves  aggrieved  by  the  judgment 
**  or  sentence  of  a  County  Court,  in  any  action,  suit,  or  ®-  Cooper  & 
"  contest  whatsoever,  where    the  debt  or  damages,   or  ^^' 

^^  other  thing  recovefed  or  claimed  in  such  suit,  exclusive     Saunders 
**  of  the  costs,  shall  be  of  the  value  of  one  hundred  dol-    ^  Hopkins. 
**  lars,"  &c.     But  the  reference  to  the  value  of  the  thing   — — — — 
in  controversy  precludes  its  application  to  this  case^  in  ^^  ^rVoL 
which  the  contest  is  not  about  a  thing  the  value  of  which  p.  83.  c.  6&. 
oen  be  estimated.  s.  53. 

In  maintaining  the  second  point,  he  insisted  that  the 
County  Court  of  Goochland  had  no  right  to  direct  the 
overseers  of  the  poor  to  send  for  those  orphans  to  the 
County  of  Henrico^  which  was  out  of  the  limits  of  their 
jurisdiction ;  that,  having  resided  more  than  twelve  months 
in  Henrico^  they  had  gained  a  legal  settlement  there,(&)  (&)   i?^* 
and  could  not  be  removed  to  Goochland^  by  order  of  the  ^^a^  ^« 
Court  of  that  County,  without  their  consent,  though  they  g'  35, 
^might  have  returned  thither  of  their  own  accord  ;  that        ^  4x5 
proceedings  of  this  sort  being  summary,  and  out  of  the 
ordinary  course  of  the  common  law,  the  Court  should  have 
spread  on  the  record  such  facts  and  statements  as  were 
necessary  to  shew  that  they  had  acted  regularly ;  and  that 
nothing  appeared  on  the  record  to  authorise  the  orders  of 
the  20th  of  April  and  15th  of  June;  that,  therefore,  the 
Court  had  acted  correctly  in  rescinding  those  orders  by 
that  of  the  tSth  of  Avgust.(X) 

It  is  true,  that  as  a  judicial  tribunal^  a  County  Court,  at 
a  subsequent  term,  cannot  rescind  its  own  order,  except  by 
a  writ  of  error  coram  nobis  ;  but  County  Courts  are  not 
only  judicial  bodies  but  bodies  of  police^  and,  as  such,  have 
extensive  powers.  In  certain  cases  they  have  legislative 
authority,  and  are  fully  empowered  to  superintend  all 
matters  relative  to  the  poor,  and  to  apprentices  ;(c)  even  j^x  jf^^ 
to  rescind  their  indentures,  and  transfer  them  to  other  Code,  1  voL 
masters.  p.  174.  c.  95. 

He  moreover  observed,  that,  if  the  District  Court  had  '•  ^^* 
been  right  in  reversing  the  order  of  the  18th  of  Augtesty 
it  should  also  have  reversed  the  two' preceding  orders,  and 
remanded  the  case  for  new  proceedings  therein  ;  because. 


(1)  Judg^  TucKXRy  in  the  course  of  the  argiament,  observed,  that 
tha  order  of  the  30ih  ofjufy  (which  led  to  that  of  the  18th  of  August) 
was  also  irreg^ar,  as  no  person  was  stated  on  whose  motion  it  was 
made.  The  appr«nti«M  •ixghx  \m  havt  been  personally  before  the 
Court. 
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tf  several  brders  are  erroneous,  the  Court  ought  liot  tti 
stop  at  the  last,  but  to  reverse  the  whole  of  them. 


Warden  (for  the  appellee,  Charks  Hopitns)  observed, 
that  Robert  If.  Saunders  was  said  to  have  consented  that 
the  indenture  whereby  Biily  Cooper  was  bound  to  him, 
should  be  vacated  ;  but  as  a  friend  to  justice,  submitted  it 
■"^  to  the  consideration  of  the  Court,  whether  Saundcra  was 
not  still  bound  to  perform  the  covenanis  made  on  his  part 
in  the  indenture* 

He  contended,  1«  That  the  indentures  which  bound  the 
orphans  to  Samuel  Couch  became  void  by  his  dt^ath,  and 
did  not  enure  to  his  represenutives :  2.  That,  when  Anne 
Couch^  his  sole  representative,  removed  them  from  Gooch^ 
land  to  the  City  of  Richmondy  her  act,  in  so  doing,  was 
tortious :  3«  That  the  obligation  of  the  County  Court  of 
Goochland  to  provide  for  their  maintenance  and  education, 
continued  after  that  removal,  and  justified  it  in  reclaiming 
them,  and  binding  them  out,  under  its  order,  of  the  15th 
416  day  oi  June^  1801  ;  and,  4.  That  its  order  ♦of  the  Ibth 
of  August  was  erroneous,  and  that  of  the  District  Court^ 
reversing  the  same,  was  correct. 

He  denied,  that  the  County  Court  could  rescind  the  act 
of  the  overseers  of  the  poor,  or  destroy  the  indentures  ; 
and  asked  if  Saunders  and  Hopkins  had  not  an  exclusive 
right  to  the  services  of  these  orphans,  according  to  the 
indentures  I  He  said,  the  order  by  which  they  were  bound 
to  them,  was  for  the  benefit  of  the  orphans,  and  the  Court, 
by  rescinding  it,  acted  for  their  destruction. — Admitting 
that  order  to  have  been  erroneous,  the  Court  ought  not, 
because  itself  had  done  wrong,  to  have  injured  them  by 
destroying  covenants  made  for  their  advantage.  He  said 
too,  that  as  Billy  and  Jesse  Cooper  were  infants,  it  was 
impossible,  under  the  circumstances  of  this  case,  that 
counsel  could  have  been  heard  on  their  behalf.  Mrs. 
Anne  Couch  was  the  person,  on  whose  behalf  the  motion 
was  actually  made,  and  who  had  now  taken  the  appeal  from 
the  District  Court.  By  affirming  the  judgment  of  that 
Court,  a  benefit  will  be  conferred  on  those  who  are  ceUled 
appellants. 

With  respect  to  the  right  of  appeal  from  the  County 
Court,  he  insisted,  that  the  County  Court  had  no  exclusive 
jurisdiction,  where  the  rights  of  persons  are  affected  ;  ex- 
cept where  their  decision  is  to  be  final^  by  some  express 
law.  Are  not  the  rights  of  persons  affected  here  I  Is  not 
the  master  aggrieved  by  the  order  of  the  Court  rescinding 
its  former  order  f  and  if  aggrieved,  has  he  not  a  right  t^ 
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^^ypeal  ?  Shall  a  man  have  a  right  to  appeal  because  he  qctobeb, 

might  losQ^ thirty  pounds,  and  shall  he  not  have  it,  when  ^^^* 

his  apprentice  is  taken  from  him,  by  whose  services  he  '^•^"'"'^^^^ 

might  get  a  hundred?  ^^C^'"*' 

Besides,  if  there  was  no  right  of  appeal  to  the  District  y,  ^^ 

Court,  the  present  appellants  had  no  right  to  appeal  to  this  Saunders 

Court ;  for  this  Court  has  no  more  jurisdiction  on  this  ^  Hopkini. 

subject,  than  the  District  Court  has.                   t  . 

The  Attorney  General^  in  reply. 

Mr,  Warden  has  gone  into  a  great  deal  of  secret  history        _ 
of  this  ^ase.     I  shaU  not  follow  his  example.     I  admit  it 
does  not  appear  ^t  whose  motion  any  of  the  orders  were 
made  ;  but  this  objection  applies  as  much  in  favour  of  the 
appellants  as  against  them. 

As  to  the  removal  of  the  apprentices  to  Henrico^  he  can- 
not contend,  that  a  man  is  to  be  stationary  because  he  has 
taken  an  apprentice.  There  is  nothing  in  die  law  to  ^com-  #^  417 
pel  him  to  remain  in  the  County.  The  objection  to  the 
.order  of  the  18th  of  August^  on  the  ground  of  injury  to 
the  orphans,  is  equally  unsupported.  It  does  not  appear 
that  either  Saunders  or  Hopkins  could  teach  them  a  trade. 
If  we  are  to  travel  out  of  the  record,  Saunders  is  a  man  of 
large  fortune  and  no  tradesman.  But  that  the  judgment  is 
a  bad  one  is  no  argument  to  prove  the  right  of  appeal.  We 
are  asked  by  Mr.  Warden^  ^^  shall  a  man  have  an  appeal  ^ 
**  when  the  sum  in  controversy  is  only  thirty  pounds,  and  - 
^*  shall  he  not  have  it  in  this  case  V^  This  is  an  argument 
which  ought  to  be  addressed  to  the  Legislature,  not  to  the 
Court.  It  would  prove,  that  even  in  criminal  cases,  there 
ought' to  be  an  appeal. 

But  our  having  appealed  is  urged  against  us.  We  ap- 
pealed not  from  the  County  Courts  but  the  District  Court; 
and  this  on  the  ground  that  the  latter  had  assumed  a  juris- 
diction to  which  it  was  not  entitled. 

The  Rev.  Code^  1  vol.  p.  173.  c.  95.  sect.  11.  which 
directs  an  orphan  to  be  bound  as  an  apprentice,  *^  by  order 
*'  of  the  court  of  the  County  or  Corporation  in  which  he  or  she 
**  residesy^  is  decisive  to  shew  that  the  County  Court  of 
Goochland  had  no  right  to  send  for  the  appellants  from  the 
City  of  Richmond  for  the  purpose  of  binding  them  out ; 
especially  as  their  residence  therein  for  twelvemonths  had 
gained  them  a  legal  settlement^  according  to  the  Rev*  Codcy 
p.  186.  c.  102.  sect.  35. 

Judge  Tucker.  The  provision  in  that  clause  of  the 
law  is  merely  negative  ;— -^^  that  no  person  shall  be  account* 

Vol.  I.  3  H 
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^  ed  an  inhabitant,  so  as  to  have  gained  a  legal  Settlements 
^  until  such  person  shall  have  been  actually  resident  in  the 
^^  County,  wherein  he  ahall  claim  a  legal  settlement,  fol*  the 
"  space  of  one  whole  year.'* 

Warden*  The  "  County  where  a  person  resides*^  signifies 
the  County  where  he  most  commonly  has  resided*  The 
orphans  here  were  not  brought  to  Henrico  with  their  own 
consent* 

A  person  may  gain  a  settlement  by  residence  for  twelve 
months  ;  but,  where  brought  into  a  County  without  his  own 
consent^  and  so  retained  there,  he  cannot  be  considered  as 
settled*  The  Justices  of  Henrico  could  not  have  consider- 
ed themselves  required  to  act  upon  the  case,  as  these  or- 
phans were  maintained  in  the  family  of  Mrs.  CiW/cA,  and 
their  right  to  freedom  was  unknown  to  them. 

^Wednesday^  October  7. 

Mr.  Warden^  at  the  request  of  the  Court,  spoke  more 
particularly  to  the  point,  whether  an  appeal  could  be  taken 
from  the  order  of  the  County  Court ;— but  previously  ob- 
served, (on  the  other  points  in  the  cause,)  that  the  removal 
of  the  orphans  from  Goochland  was  compulsory  and  ille- 
gal ;  that  the  record  stated,  they  had  been  removed,  not 
that  "  they  had  removed  themselves  ;"  that  the  law  directing 
the  indentures  of  apprentices  to  be  lodged  with  the  clerk 
of  the  court  by  whose  order  they  are  bound,(a)  shews  that 
they  ought  not  to  be  removed  from  the  county  ;  that, 
therefore,  the  Court  of  Goochland  County  had  a  right  tp 
send  for  and  bind  them  out  again. 

On  the  question  concerning  the  right  of  appeal,  he  argu- 
ed from  the  words  of  the  act  establishing  the  General 
Court,(i)  that  the  jurisdiction  of  that  Court  originally  was 
general  over  all  controversies  at  common  law  which  were 
brought  before  it  by  any  legal  means;  and  contended,  that 
when  the  powers  of  the  General  Court  were  distributed, 
the  same  extensive  jurisdiction  was  given  to  the  District 
Courts  within  the  limits  of  their  several  districts.(c) 

The  omission  to  mention  the  case  of  apprentices  in  the 
several  laws  allowing  appeals  is  no  srguroent  against  the 
right  of  appeal.  Suppose  a  person  who  had  been  engaged 
to  build  a  bridge  or  a  court-house  had  brought  his  timber 
to  the  place,  and  the  Court  were  then  to  rescind  the  order 
for  building  the  bridge  or  court-house,  would  there  be  no 
remedy  by  appeal  ?— Yet  bridges  and  court-houses  are  not 
mentioned  in  any  of  those  laws. 

He  contended  that  restraining  the  right  of  appeal,  where 
a  man  has  sustained  an  injury  even  for  a  penny  is  not  cor« 
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rect ;  and  inenrioned  the  case  in  Enffkmd  of  a  dispute  con«     ootobcb, 
ceming  the  copyright  of  Thompson's  Seasons^  where  the         ^^^' 
damages  were  only  forty  shillings^  yet  an  appeal  was  allow-    ^-^"^^^^^ 
ed,  though,  perhaps,  there  was  no  law  in  that  country  ^j  ^^^  * 
mentioning  such  a  case.  '    y 

He  cited  the  law  concerning  the  Court  of  Appeals(a)  to    Saundert  & 
shew  that  the  right  of  appeal  from  the  District  Courts  to     -Hopluna/ 
this  Court  was  to  be  exercised  in  the  same  manner  as  from 
the  County  to  the  District  Courts ;  andjinsisted  that,  in  both  q]^^  t^  62. 
cases,  an  appeal  was  to  be  aUowed  wherever  an  injury  had  c.63!  sectli! 
been  sustained ;  that,  in  this  cz&^^freedom  was  in  question  ; 
a  contract  had  been  entered  into,  which  was  ojbligatory  on 
both  parties,  and  yet  had  been  rescinded  by  the  County 
Court.     In  speaking  of  the  right  of  appeal,  the  several  laws 
used  thepotential  article  **  way,"  but  no  negative  ♦words ;—        4^  419 
from  which  he  inferred  that,  in  all  cases  coming  within  the 
like  reason,  though  not  expressly  mentioned,  appeals  ought 
to  be  allowed ;  for  it  would  be  abhorrent  to  every  principle 
of  liberty  to  establish  an  inferior   Court  as  a  Court  of  su* 
preme  ^d  absolute  jurisdiction  over  the  rights  of  the 
citizens. 

Curia  advisare  vult* 

Friday^  October  16.  The  Judges  delivered  their  opi* 
nions.  ^ 

Judge  Tucker,  after  stating  the  case,  made  the  follow-  ' 

ing  observations  :  The  right  of  appealing  from  the  judg« 
ment  or  proceedings  of  a  Court  of  record,  being  unknown 
to  the  common  law,  must  depend  upon  the  statutes  which 
allow  it  in.certain  cases. 

The  appellate  jurisdiction  of  the  District  Courts  is  thus 
limited  by  the  law  of  Virginia,  1794,  c.  66.  sect.  5Z. 
[Rev.  Codey  1  vol.  p.  82.]  *'  Where  any  person  or  per* 
*^  sons,  body  politic  or  corporate,  shall  think  themselves 
•*  aggrieved  by  the  judgment  or  sentence  of  any  County 
**  Court,  or  Court  of  Hustings,  in  any  action,  suit,  or  con- 
**  test  whatsoever,  where  the  debt  or  damages,  or  other 
**  thing  recovered  or  claimed  in  such  suit,  exclusive  of  the 
**  costs,  shall  be  of  the  value  of  100  dollars,  or  3,000  pounds 
"  of  tobacco,  or  upwards,  or  where  the  title  or  bounds  of 
^^  lands  shall  be  drawn  in  question,  or  the  contest  shall  be 
'*  concerning  mills,  roads,  the  probate  of  wills,  or  certifi* 
**  cates  for  obtaining  administration,  such  person,  &c.  may 
•*  enter  an  appeal  to  the  next  District  Court." 

It  requires  but  slender  talents,  or  discernment,  to  disco- 
ver that  orders  for  binding  out  apprentices,  or  for  rtscind* 
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ocTOBsSt    m%  their  indentures  are  not  comprehended  imthis  clause  ; 

18^        nor  has  any  other  statute  been  pointed  out  which  supplies 

^'"^^^^^*^    the  omission. 

^  i^c*^  ^      "^^  fl/>/'ea/  from  the  order  of  the  County  Court,  Acre- 

J.    ooper    ^^^^^  ^.^  ^^^  j.^  .^  ^^.^  ^^^  ^  ^^^  since  it  did  not,  the  Dia* 

Saunders  &  trict  Court  could  not  obtain  jurisdiction  of  the  case  in  this 
Hopkins,  fnode^  any  more  than  it  could  obtain  jurisdiction  in  the  case 
"  oi  an  appeal  from  a  judgment  at  common  law,  where  the 

debt  or  damages  miQ;ht  be  under  100  dollars ;  although  it 
might,  without  question,  obtain  jurisdiction  in  such  a  case, 
by  a  writ  of  error,  or  oi  supersedeas^  if  the  debt  or  danu- 
ges  should  exceed  33  dollars  33  qents. 

Mr.  Warden^  however,  complains  heavily  of  the  doctrine, 
^  420        that  no  remedy  can  be  had  agamst  the  erroneous  or  *even 
arbitrary  proceedings  of  a  County  Court  in  cases  of  this  aa* 
ture.     But|  I  apprehend,  it  does  not  necessarily  follow  diat 
such  proceedings  cannot  be  re-examined  or  reversed  in  a  su- 
perior Court,  because  the  Legislature  have  not  granted  an 
appeoL     A  writ  of  certiorari  lies  at  common  law  to  examine 
and  affirm  or  reverse  proceedings  and  judgments  in  infe- 
rior Courts :  and,  for  the  purposes  of  removing  not  only  /eg-al 
but  likewise  equitable  proceedings,  it  lies  from  the  High 
Court  of  Chancery  in  E7igland.     It  also  lies  from  the  Court 
of  King's  Bench  in  England  to  all  inferior  Cburts  unless 
(a)SeeGv)yl'  EXPRESSLY  EXEMPTED   by  the  words  of  a  Statute. (^)     I 
iitn'i  Bae.     have  always  supposed  that  the  General  Court,  as  originally 
J^.  559.561.  constituted  (Oct.  177*7,^17.)  in  conformity  with  the  ap- 
\(m^  Rex  P^*'^'^^  intention  of  the  Constitution,  possessed  every  pow- 
v.  Morley  Cf  ^^t  jurisdiction,  and  authority^  that  a  Court  of  coi^mon  law 
etheri,    ILtL  could  possess,  except  in  original  suits  of  less  value  than  ten 
.  Raym.  S90.   pounds,  and  appeals  under  the  same  amount.    The  ckuise 
thwJsof  ^  defining  its  jurisdiction  is  as  comprehensive  as  words  can 
in  Glamor^    make  it.     It  declares  that,  ^Mt' shall  be  general  overall 
goMhiri,        **  persons,  and  in  all  causes^  matters j  and  things  at  common 
"  law,  whether  brought  before  them  by  original  process,  by 
**  appeal  from  any  inferior  Court,  habeas  corpus^  certiorari^ 
**  writ  of  error,  supersedeas^  mandamus^  or  by  any  other  legal 
*'  ways  and  means." — ^Then  follows  ^ proviso j  that  no  perscm 
^hall  sue  out  original  process  for  the  trial  of  any  matter  or 
thing  in  the  General  Court,  o(  less  value  than  ten  pounds, 
except  in  certain  enumerated  cases,  on  penalty  of  being 
nonsuited^  and  having  his  suit  dismissed  with  costs. — In ' 
inquiring  into  its  powers  we  are  to  look  into  the  proviso, 
for  an  exception  to  them ;  and,  if  we  find  no  exception jthtr^ 
can  be  no  doiibt  of  the  power,  unless  it  can  be  expressly  ta« 
ken  away  or  limited  by  some  other  clause.     If  these  ge- 
neral powers  be  not  transferred  to  the  District  Courts,  wim- 
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inthdr  respective  diatrias,  they  must  s^U  rejnain  with  the  octobrb. 

General  Court,  under  the  third  section  of  the  act  of  1 792f(a)  ^^^: 

for  it  certainly  was  not   the  intention  of  the  Legislature  ^■^"^^'^^ 

to  extinguish  them  altogether*     If  this  opinion  be  correct,  ^'j^coowt^ 

a  remedy  still  lies  open  to  persons  aggrieved  in  cases  of  v^ 

this  sort,  though  not  by  appeal :  but  whether  it  ought  to  be  Smmdert  8i 

pursued  in  the  General  Court,  or  in  the  District  Court,  is  a  ^Qp^»"^ 

point  upon  which  I  mean  not  to  offer  an  opinion. — I  have  ,  ,,' ^    ,. 
■^11  11-1  r*  1  (fljX.  V,  edit- 

merely  thrown  out  these  hmts  by  way  of  answer  to  the  com-  1794^  c.  65. 

plaints  of  the  counsel  employed  on  behalf  of  the  gentlemen  p.  70. 
who  conceive  themselves  ♦aggrieved  by  the  proceedings  of  *  421 
the  County  Court.  But  have  this  Court  the  power  to  cor« 
rect  the  error  of  the  District  Court  in  sustaining  its  juris- 
diction over  the  cause,  when  brought  before  them  in  this 
unauthorised  and  illegal  manner  I  This  must  depend  upon 
che  statute  which  constitutes  this  Court,  and  describes  and 
limits  its  jurisdiction.(^)  (6)£.r.edit. 

The  14th  section  of  that  act  declares  that "  appeals,  writs  ^^^4,  c  63. 
**  of  error  and  supersedeas^  may  be  granted,  heard  and  de-  ^^,  ^'^^^ 
?'  termined  by  the  Court  of  Appeals  to  and  from  any  final         '  ^* 
"  decree  or  judgment  of  the  High  Coiirt  of  Chancery, 
*^  General  Court,  and  District  Courts,  in  the  same  manner 
^^  and  ON  THE  SAME  PRINCIPLES,  as  appeals,  writs  of  error 
*'  and  supersedeas^  are  to  be  granted,  heard,  and  determi- 
"  ned  by  the  High  Court  of  Chancery,  and  District 
^^  Courts  to  and  from  any  final  judgment  or  decree  of  a 
*'  County,  City,  or  Borough  Court.'* 

What  is  meant  by  this  declaration,  that  appeals  to  this* 
Court  from  the  District  Courts  shall  be  granted  on  the 
5AME  principles  as  appeals  to  those  Courts  may  be 
granted  from  the  County  Courts  f  I  understand  it  a^.  refer- 
^ng  us  to  the  act  which  grants  appeals  from  those  Courts, 
for  .the  several  cases^  in  which  appeals  may  be  granted  to 
this  Court.  And  if  we  do  not  find  that  ^n.appeal  ;n  any 
^iven  case  does  lie  from  the  County  Court  to  Ha^  District 
Courts  neither  can  an  appeal  lie  from  thence  to  this  Court. 

Let  us  suppose  a  judgment  at  common  law  rendered 
against  a  man  in  a  County  Court  for  a  debt  of  99  dollars, 
■exclusive  of  costs,  and  that  that  Court  should  allow  an  ap- 
.  peal  to  the  District  Court,  and,  upon  the  affirmance  thereof 
in  that  Court,  the  defendant  were  to  appeal  to  this  Court-*- 
Could  this  Court  take  cognizance  of  the  case  X  I  apprehend 
not— -for  the  jurisdiction  of  this  Court  in  such  a  case  is  ex- 
rpressly  limited  to  judgments  to  the  amount  of  100  dollars, 
cixclusive  of  costs*  What  then  must  this  Court  do  \  Shall 
it  a^^c^mr  jurisdiction  itself,  for  the  purpose  of  correcting 
4he  error  of  the  District  Court  in  assuming  jurisdiction 
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•cTOBss^    where  it  hath  none  t  or  shall  the  appeal  be  dismissed  for 
1807.       y9i2Xit  of  jurisdiction  ?  The  latter  course  was  adopted  in  the 
^■^^^^''^^^    case  of  Hepburn  v,  Lexvis.(d)     Although  the  damages  laid 
B.  Cooper  &  j^^  ^j^^  plaintiff's  declaration  were  50/.  yet  as  he  obtained  a 
*-y°^       verdict  for  less  than  30/.  from  the  judgment  on  which  he 
Saunders  &   appealed^  this  Court  declared  his  appeal  ought  not  to  have 
Hopkins,     been  allowed,  and  dismissed  \U    So,  in  the  case  of  BecRnger 
V.  the  Commonwe€dthy(Ji)  and  several  subsequent  cases  of  a 
Ig^      ■    '    similar  nature,  the  Court  ^dismissed  the  appeals,  because 
(A)  3  Call^    it  had  not  jurisdiction.     Now,  if  the  District  Court  had  not 
^1-  jurisdiction  upon  an  appeal  in  this  case,  and  if  appeals  from 

*  422  the  District  Courts  are  to  be  granted  upon  the  same  prin- 
ciples as  from  the  County  Courts,  how  can  this  Court  have 
jurisdiction  f  For,  the  foundation  failing,  the  superstruc- 
ture, I  apprehend,  must  do  so.  Suppose  this  had  been  a 
criminal  prosecution  in  the  County  Court,  and  a  iine  of  100 
dollars  had  been  assessed,  and,  upon  an  appeal  to  the  Dis- 
trict Court,  the,  judgment  had  been  affirmed  ;  coxild  this 
Court  have  done  more  than  dismiss  the  appeal,  (as  in  Bedm- 
\  g'er^scsistj)  if  the  District  Court  had  aUowed  one  to  be  en- 

tered? I  apprehend  not;  and  I  cannot  distinguish  between 
the  PRINCIPLE  in  the  case  supposed,  and  that  now  be- 
fore us. 

Being  of  opinion  that  we  have  no  jurisdiction  of  tlus 
case,  I  decline  entering  into  the  merits  of  it,  and  only  give 
my  opinion  that  the  appeal  should  be  dismissed* 

Judge  Fleming.  The  County  and  Corporation  Courts, 
having  exclusive  jurisdiction,  in  the  first  instance,  respect- 
ing the  care  of,  and  binding  out,  poor  brphans,  and  of  hear- 
ing complaints  between  apprentices  and  their  masters  and 
mistresses,  have  power  tavary  and  rescind  their  orders, 
with  respect  to  them  from  time  to  time,  at  their  discretion, 
as  circumstances  may  require  ;  and  no  appeal  lies  from  any 
order  made  by  such  Courts  on  those  subjects  :  and  any  per- 
son, thinking  him  or  herself  aggrieved  by  such  order,  may 
pursue  another  mode  of  redress,  as  pointed  out  by  the 
Judge  who  preceded  me.  The  County  Court  of  Gooch* 
land  therefore  erred  in  allowing  an  appeal  from  their  order 
of  the  1 8th  of  August ^  1 801  ;  and  there  is  error  in  the  Dis- 
trict Court,  in  taking  cognizance  of  the  case,  which  that 
Court  ought  to  have  dismissed  for  want  of  jurisdiction.  I 
am  therefore  of  opinion  (without  considering  the  merits  of 
the  case)  that  thejudgmentof  the  District  Court  ought  ta 
be  reversed.  If,  instead  of  reversing  the  judgment,  thia 
appeal  should  now  be  dismissed,  the  order  of  Goochland 
Court,  of  the  18th  of  ^^gt^^,  1801,  would  remain  tevetted 
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by  the  judgment  of  a  Court  that  had  no  jurisdiction  of  the 
case. 

The  case  of  Be^Rng^er  and  others  t.  The  Commonwealth^ 
has  been  mentioned  as  similar  to  the  one  now  before  us  ; 
but  to  me  they  appear  essentially  different.  That  was  a 
criminal  prosecution  for  bribery  and  corruption,  tried  in  the 
District  Court  of  Winchester,  in  which  there  was  a  judg- 
ment against  the  defendants,  who  appealed  to  this  Court, 
''^which,  for  want  of  jurisdiction,  dismissed  the  appeal, 
without  inquiring  into  the  merits  of  the  case  ;  leaving  in 
force  the  judgment  rendered  by  a  Court  that  had  compe- 
tent and ^na/ jurisdiction  of  the  cause. 

Judge  Lyons  concurred  with  Judge  Fleming  ; — ^Judge 
Roane  (whose  absence  was  occasioned  by  indisposition) 
not  sitting  in  the  cause. 

The  opinion  of  the  Court  was  therefore  entered  as  fol- 
lows : 

^^  That  the  judgment  of  the  District  Court  was  erroneous 
'^  in  this,  that  it  belongs  by  law  to  the  Coimty,  City,  and 
^*  Borough  Courts  of  this  State,  exclusively,  to  make  orders 
*^  for  binding  out  poor  orphans  as  apprentices,  and  to  hear 
'^  and  determine  in  a  summary  way  all  complaints  of  ap- 
^*  prentices  against  their  masters,  and  to  make  orders  for 
'^  removing  them  when  it  shall  seem  necessary  ;  from 
**  which  orders  no  appeal  lies  ;  and  therefore  the  County 
**  Court  of  Goochland  ought  not  to  have  allowed,  nor  the 
^^  District  Court  of  Richmond  received  the  appeal  granted 
'^  in  this  cause." 

Judgment  reversed,  and  appeal  to  the  District  Court 
from  the  order  of  Goochland  Connty  Court  of  the  18th  of 
August  J 1801,  directed  to  be  dismissed* 
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Shelton  against  Pollock  &  Co.  Thw^day, 

^  October  8. 

^O^B^^TPOZZOC^Sc  Co.  brought  an  action  of  debt  in  the  In  an  action 
District  Court  oi Charlottesville  against  William  Walker  and  ^  ^^^\  the 
Clifton  Garlandy  late  merchants  and  partners,  under  the  firm  bdrffaMiinst 
A.  and  B.  merchants  and  partners,  and  charging  that  A.  for  himself,  and  B.  by  his 
certain  bill  penal  bound  himaelf  and  hU  hein,  &c.  (the  bill  penal  being  in  Uiat  form,) 
without  containing  any  farther  averments,  was  adjudged  to  be  insufficient  in  Uw  tm 
maintain  the  action. 

If  the  sheriflT  returns  a  writ  executed,  and  the  name  of  the  appearance  bail,  btit  does 
Dot  return  the  baU-bond,  or  a  copy  thereof,  to  the  clerk's  office,  together  with  the  writ* 
judgment  ought  not  to  be  entered  against  the  defendant  and  bail,  but  ag^nst  the  de- 
fendant and  ^e  theriff. 

It  eeenu  that«  where  a  judgment  is  entered  in  the  clerk's  office  against  the  dafendr 
aat  and  bail,  a  copy  of  the  bail-bond  ought  to  be  inserted  in  the  record* 
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of  IFaHef  ^  Garland^  od  a  bill  penal,  in  the  following  wtitxh : 
"  On  demand  I  promise  Co  pay  /Robert  Pollock  &r  Co.  two 
^^  hundred  and  ten  pounds,  seventeen  shillings  and  seven- 
**  pence,  Virginia  currency,  for  the  true  payment  whereof 
**  I  bind  my  self y  my  heirsy  executors  and  assigns  in  the  pe- 
^^  nal  sum  of  lour  hundred  and  twenty-one  pounds,  fifteen 
^^  shillings  and  two-pence,  like  money.  Witness  my  hand 
^^  and  seal  this  second  day  oi  September ^  1802* 

WiUiam  Walker,  (SeaL) 

for 
Walker  fcf  GarlandJ' 
Attest,  James  P.  Garland. 

*  424  *The  writ  was  returned  by  the  sheriff  with  this  indorse- 

ment, "  Executed,  and  Samuel  Shelton  bail ;"  but  the  clerk 
y         certified  at  the  foot  of  the  record  that  no  bail-bond  was  rC' 
turned  with  the  writ. 

The  declaration  was  against  William  Walker  and  CRfion 
Garlandy  late  merchants  and  partners,  under  the  firm  of 
Walker  &?  Garland;  and  charged  that  William  Walker  for 
Walker  &f  Garland  bound  himself,  &c.  (according  to  the 
terms  of  the  bill  penal,)  and  that  neither  the  said  Walker  & 
Garland,  nor  either  of  them,  had  p^id,  &c. 

At  rules  in  the  clerk's  office  in  April  1804,  the  suit  aba- 
ted as  to  the  defendant  Walker  by  his  death  :  and  the  re- 
cord proceeds  to  state  that,  "  the  sheriff  having  returned 
"  that  he  had  duly  executed  the  writ*'  a  common  order  was 
entered  against  the  defendant  (x^ribm/,  and  Samuel  Shelton 
the{bail,  for  his  appearance,  which  was  confirmed  at  the 
rules  in  May  following,  and  a  final  judgment  entered. 

y  Samuel  Shelton,  the  appearance  bail,  obtained  a  superset 

deas  to  this  judgment, /rom  one  of  the  Judges  of  this 
Court ; — alleging,  in  his  petition,  **  that  he  never  was  bsul 
"  in  the  suit ;  that  he  never  entered  into  a  bail-bond  ;  nor 
*^  ever,  in  the  most  distant  manner,  authorised  the  sheriff  to 
"  consider  him  as  baiL" —  ' 


Nicholas,  for  the  plaintiff  in  error,  contended,  1.  That  the 

bill  penal  appearing  on  the  record  to  have  been  signed  by 

William  Walker  *lfor  Walker  £s?  Garland,''  and  not  by  ioth 

the  partners,  they  could  not  both  be  beund  ;  and  cited  T 

Gwyllim's  edition  of  Bacon's  Abridgment,  (title  Merchants 

and  Merchandize^  to  shew  that  one  partner  cannot  bmd  a|io- 

(a)SeeJ?4r.  ther  by  signing  a  bond.(a)     He  observed  that  this  case 

riiony.Jach  presented  the  doctrine  in  a  very  strong  point  of  view ;  for 

J?rt  SoT'^  *^  ^^^  ^^  abated  as  to  Walker,  (who  signed  the  obliga- 
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tiioi],)  and  judgment   had  been  obtained   against  Garland^    octobbb, 
fwho  had  never  signed  it,)  and  his  baiL  1807. 

2.  Judgment  was  not  properly  entered  ^^insi  Shelton  as 
bail,  no  bail-bond,  nor  copy  thereof,  having  been  returned. 

The  Laws  of  Virginia  {Sev.  Codcit  1  vol.  p.  78.  c.  66. 
sect.  26.)requirc  a  copy  of  the  bail-bond  to  be  returned  by  _ 

the  sherm,  together  with  the  writ. — The  motive  of  the  Le- 
gislature was  to  guard  against  fraud  ;— that  a  record  of  the 
bail's  responsibility  should  be  filed  : — otherwise  the  sheriff 
might,  by  collusion  with  the  plaintiff,  make  a  n\an  bail  who 
was  not.  In  this  case,  a  man  who  was  ignorant  that  he 
had  ever  been  considered  as  bail,  has  had  a  judgment  en- 
tered against  him. 

*  Where  an  o^ce-judgment  is  rendered,  the  bail-bond  is        4^  ^3^ 
an  essential  part  of  the  record,  and  ought  to  be  inserted 
by  the  clerk.     This  judgment  is,  therefore,  erroneous, 
because  it  does  not  legally  appear  that  Shelton  ever  was 
bail. 

It  may  be  said,  that  this  objection  is  dehors  the  record ; 
but  surely  it  is  not. — When  we  apply  for  a  supersedeas^ 
we  have  a  right  to  insist  on  the  production  of  every  thing 
upon  which  the  clerk  founded  his  judgment. 

The  Judges  of  the  District  Court  could  not  have  correct- 
ed the  error  ;  it  being  too  late,  after  the  judgment  enter- 
ed in  the  office  had  been  confirmed,  and  a  term  had  elap- 
sed ;{d)  4he  District  Court  having  power  to  correct  such  (a)  Halleyf-, 
proceedings  in  the  clerk's  office  as  took  place  during  the  Baird^  Stc.  ' 
preceding  vacation  oniy,(b)     Relief  must,  therefore,  be  ob-  ^(^*  P^' 
tained  from  this  Court  alone.  *" 

Cfl//,  for  the  defendant  in  error.  The  first  objection  is, 
that  one  partner  cannot  make  himself  liable  for  another. 
But,  in  this  country,  the  course  of  trade  is  very  different. 
The  custom  here  is,  that  the  planter  sells  his  tobacco  to 
the  merchant ;  the  merchant  is  his  banker  ;  and  the  mer^ 
cantile  company  is  responsible.  The  planter  wishes  a  bond 
from  the  company.  Where  only  one  of  the  company  re- 
sides here,  and  the  rest  on  the  other  side  of  the  Atlantic^ 
one  only  can  sign  the  bond.  The  course  of  trade,  therefore, 
is,  that  one  partner  may  bind  the  rest.  If  the  law  of  Eng- 
land ^2iS  positive  against  it,  the  law  would  be  different 
here,  for  the  case  of  Rose  v.  Murchiey{c)  proves  that  the 
oourse  of  trade  alters  the  rules  of  law. 

I  do  not  say  that  one  partner  can,  for  land  bought  by 

him,  bind  the  rest.     Why  ? — Because  such  a  purchase  is 

mot  in  the  course  of  trade.     But,  if  he  buys  a  hogshead  of 

tobacco,  the  case  is  otherwise.     If  a  partner  gives  a  bond 

V<nt.  r.  OP 


{b)    Rev. 
Code,    1  vol. 

p.  78.  c.  ee. 

8.  38. 


(c)  3  gaii, 
409. 
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iiot  in  the  course  of  trade,  the  other  partners  majr  objed  !• 
it ;  but  he  who  makes  the  objection  must  support  it* 

The  second  question  b  concerning  the  responsibility  of 
Shelton  as  baiL 

On  this  point  it  is  to  be  observed,  that  the  return  of  the 
.  bail-bond  is  not  the  foundation  of  the  judgment.  His 
responsibility  accrued  from  his  becoming  bail,  and  the 
sheriff's  return  that  be  was  so ;  and  his  signing  the  boo^l 
was  suflkient,  whether  the  sheriff  returned  it  or  not*  The 
sheriff's  returning  a  copy  is  not  for  the  benefit  of  the  bail, 
but  of  the  plaintiffs  that  he  may  inspect  it,  and  see  whether 
the  bond  was  legally  taken,  so  as  to  bind  the  bail.  The 
plaintiff  has  his  choice,  either  to  proceed  against  the  bnU 
^without  the  copy,  or  against  the  sheriff  for  fauliag  to  re^ 
turn  it* 

Take  the  record,  without  the  ckrPs  certificate^  and  all 
is  regular*  If^  therefore,  the  certificate  contradicts  the 
record,  it  is  not  admissible  ;  for  Shelton  has  not  a  right  tt> 
aver  any  thing  contrary  to  it,  and  the  ckrk  cannot  be  per- 
mitted t^  his  certificate  to  impeach  his  own  record* 

But,  the  certificate  is  that  ^^  no  baiUioruiwBB  returned  ;^ 
not  that  no  copy  of  the  bail-bond  was  returned*  A  cofiy^ 
therefore,  miffht  have  been  returned ;  and  every  inference 
in  favour  of  a  judgment  is  to  be  made  by  the  Court  of 
£|Tor* 

If,  however,  Shelton  b  an  injured  man»  he  must  look  ta 
the  sheriff  for  redress,  and  sue  him  for  his  fabe  return  ; 
but,  I  suppose,  the  fact  b,  that  the  sheriff,  at  thb  momciH, 
has  the  bond  in  his  pocket* 

Nkkolas^  in  reply* 

Mr*  Call  contends,  that  the  course  of  trade  will  controtil 
the  principles  of  law ;  but  the  case  of  Ro^e  v*  Munchie  does 
not  go  that  length*  Chitty^  on  Bills  of  Exchange,  shews 
that,  in  England^  the  usage  of  merchants  could  not  put 
promissory  notes  on  the  same  footing  with  inland  bi&s  of 
exchange,  until  the  statute  of  Anne  was  passed* 

I  doubt,  however,  whether  there  has  been  any  aoch 
course  of  trade*  The  planters  have  been  generally  indebt- 
ed to  the  British  merchants  ;  not  e  contra*  But  the 
reason  as  to  foreign  merchants  does  not  apply  in  this 
case  ;  for  both  the  obligors  resided  in  the  County  of  Al'^ 
bemarle. 

The  bond  was  only  a  personal  undertaking  by  WaHer^ 
fir  Walker  and  Garland ;  not  a  bond  of  Walker  and  Gar* 
land.  Neither  the  bond  nor  the  declaration  states  them  jto 
have  bound  themselves  by  means  of  Walker  one  of  the  part- 
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mtts :  but  ht  bitids  himeelf  to  pay.     The  burthen  of  proof    gcToisjii 
lies  on  the  pkintiff  to  shew  that  the  bond  was  given  in  con-       IW. 
^quence  of  a  partnership  transaction,  and  in  the  course  of 
trade  ;  it  being,  prima  facic^  a  personal  undertaking. 

As  to  the  2d  point.  This  record  ought  not  to  be  con- 
sidered as  in  ordinary  cases. .  The  proceedings  having  not 
been  in  Court,  but  altogether  in  the  cUrk^s  office,  all  the 
documents  which  he  acted  upon  ought  to  have  been  insert- 
ed in  the  record. 

I  do  not  say  the  return  of  the  copy  of  the  bail-bond 
binds  the  bail ;  but  I  say,  his  giving  the  bond  binds  him, 
smd  the  clerk  has  no  evidence,  but  the  copy's  hieing  return- 
ed, ^which  can  justify  him  in  saying  there  is  an  original.  ^  427 

If  the  sheriff  does  not  return  a  copy  of  the  bail-bond,  he 
is  to  be  considered  as  the  bail  himself,  and  may  defend  the 
•uit.(a)    The  judgment  was,  of  course,  erroneous,  because  (a)   Rtm, 
the  clerk  ought  to  have  entered  it  against  the  defendant  and  ^^^  P-  ^^ 
sheriff;  not  against  the  defendant  and  bail;  and  such  is  ^'        **  ^' 
the  constant  practice  in  such  cases* 

Weibiesdayy  Oct.  14.  The  President  delivered  the  opi- 
nion of  the  Court  consisting  of  all  the  Judges,  ^^  that  there 
^  was  error  in  this ;  that  the  declaration  was  not  sufficient 
^*  in  law  to  maintain  the  action  ajgainst  Walker  and  Garland 
^^  jointly,  on  a  bond,  as  stated  m  the  declaration,  in  the 
^  singular  number  and  binding  on  Walker  only  ;  (l)  and 
^  ako  in  this ;  that  the  sheriff  not  having  returned  the 
^^  bail-bond  given  by  the  appellant  (if  any  bond  was  by  him 
*'  given)  for  the  appearance  of  Clijion  Garland^  or  a  copy 
•'  thereof,  to  the  clerk's  office  before  the  day  for  the  ap- 
^^  pearance  of  the  said  Garland  in.the  said  office  to  the  suit 
^*  of  Pollock  i^  Co.  according  to  law,  judgment  ought  not 
^^  to  have  been  entered  against  the  appellant  as  bail  for  the 
'^  appearance  of  the  said  Garland^  but  against  the  sheri^ 
^  for  not  returning  the  bail-bond,  or  a  copy  thereof,  accord- 
**  ing  to  law." 

A  question  was  raised  by  Mr.  Call  whether  the  suit  |f  ^i,^  dccU* 
should  not  be  sent  back  for  farther  proceedings.     He  con-  ration  be 
tended  that  by  amending  the  declaration  and  averring  that  w^twitUU^ 
the  bond  was  given  by  Walker  for  himself  and  Garlond^  thc^  lidff. 


(1)  See  the  distinction  between  those  esses  in  which  one  partner 
tMj  bind  the  firm,  and  in  which  he  cannot*  in  JDq^V  edit  of  Esp*  Jiefi. 
voL  3.  p.  527.  note  (1)  to  Arden  v.  Sharpe  et  al,  and  the  cases  there  cited. 
See  also,  2  S^tkmofi^^  (Ntw-York)  Hip.  21Z,  Ttn  t.  Goodrich  and 
tthfrs. 


ment   must 
be   reversed; 
in  toto. 
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with  GarlamTs  consent^  the  plaintiff  might  recover.  The 
Court  gave  no  opinion  on  this  point ;  but  observed  that, 
where  the  declaration  was  defective,  it  was  the  constant 
practice  of  this  Court  to  reverse  the  judgment  altogether^ 
and  not  to  direct  a  repleaden(a) 

The  judgment  was  therefore  reversed  in  toto. 


{a)  \fV(uh. 
135  Smithy. 
Walker. 


Wcdnetday,       Gathright  against  Marshall,  Executor  of  Rii^d. 

October  l^ 

A  debt  due       THE  only  question  in  this  case  was,  whether  in  the 
from  an  at-  course  of  administering  the  assets  of  the  decedent,  wh« 
iorney  to  his  ^ns  a  lawyer y  a  debt  due  from  him  to  his  client ^  for  money 
m!me^  col-    collected  upon  TLJudffment^  but  of  which  collection  no  writ- 
lected  on  a  ten  ^acknowledgment  appeared^  was  to  be  consiilered  as 
judipncnt,  is  standing  on  the  footing  of  an  open  account  only,  or  as  be- 
only  a  debt  j^g  of  equal  dignity  with  a  judgment  or  specialty, 
contract^  ^         The  District  Court  of  Richmond  decided  the  debt  to  be 
#  428        of  the  same  dignity  with  other  open  accounts,  and  gave  a 
judgment  in  favour  of  Gathright ^  payable  when  assets 
should  come  into  the  hands  of  the  defendant  to  be  admi- 
nistered; from  which  judgment  Gathright  appealed. 

Nicholas^  for  the  appellant,  observed,  that  the  principles 
which  regulate  the  order  of  payment  of  a  decedent's  debts 
are  derived  from  the  common  law  ;  that  certain  debta 
though  not  secured  by  writings  were  preferred  to  special- 
ties on  account  of  peculiar  reasons  and  circumstances  ; 
funeral  expenses,  for  example  ;  that,  according  to  the 
reason  of  the  case,  no  debt  can  stand  on  a  higher  footing 
than  that  of  an  attorney  to  his  client ;  that  in  this  case,  the 
•laim  was  founded  on  a  judgment ;  the  records  were  to  be 
resorted  to  for  its  establishment,  and  the  act  of  Assembly 

(*]>    ^^'      gave  a  summary  recovery  by  motion.{biy 

bl»7.  ^c  71.       '"  ^^^  ^^^       Eppes  and  others  v.  Randolph[c)  certain 

s.'  7.  *         '  simple  contract  creditors  were,  for  special  reasons,  put  on 

(c)   2  C<i//,  the  footing  of  bond  creditors. 


m. 


Judge  Lyons.     Was  not  that  in  a  Court  of  Equity  ? 

Nicholas.  The  same  rule  as  to  dignity  of  debts  applies 
in  both  Courts. — The  peculiar  remedy  by  motion  by  virtue 
of  the  act  of  Assembly  furnishes  another  reason  for  con- 
sidering this  claim  as  superior  to  an  ordinary  simple  con- 
tract. The  doctrine  is  laid  down  in  4  i?ac.  ^^r.  (fiwyl- 
lim^s  «/•)  471,  473.  that,  where  a  particular  rem^y  fe 
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giTen  by  statute,  it  U  considered  as  proceeding  ^on  a  re- 
cord, because  the  statute  is  a  record  of  the  highest  dignity. 
In  certain  cases  coo  the  Court  regards  a  simple  contract 
debt  as  due  by  record,  in  order  lo  take  it  out  of  the  act 
of  limitations.  They  may,  therefore,  by  parity  of  rea- 
soning, regard  it  as  such,  in  order  to  affect  its  dignity  in 
the  order  of  payment,  where  it  would  be  equitable  to  do  so. 

Randolph^  for  the  appellee,  thought  the  point  too  plain 
against  the  appellant  to  require  an  argument. 

Thursday^  October  15.  The  judgment  of  the  District 
Court  was  unanimcfusly  affirmed ;  ail  the  Judges  being 
present. 


.    42« 

OCTOBER, 

1H07. 
Gtfiliright 

V. 

MarshalL 


*Cringan  and  Atchebon  against  Nicolson's  Exc- 

cutors. 

yohn  Cringan  and  William  Atcheson  filed  their  bill  in  the 
late  High  Court  of  Chancery,  stating  that  they  were  co- 
partners with  George  Nicolson  in  a  rope-walk,  the  site  of 
vrhich  was  purchased  in  the  year  1791,  by  the  said  Nicol- 
son^  for  and  on  behalf  of  the  company,  of  Wiiliam  Mayo  ; 
but  the  deed  for  the  same  was  taken  by  him  to  himself  only  ; 
that  the  said  Nicolson^  being  the  acting  partner  who  mana- 
ged the  business,  and  wishing  to  live  near  the  rope-walk, 
proposed  to  them  to  let  him  have  a  small  slip  of  the  land, 
viz.  2  3-4  acres,  for  his  residence  ;  to  which  they  assented, 
and  signed  an  agreement  to  that  effect,  as  they  chose  him  to 
reside  near  the  scene  of  business  ;  that,  nevertheless,  he 
never  built  or  resided  thereon,  but  purchased  at  another 
place,  and  all  parties  considered  the  agreement  for  the  2  3-4 
acres  at  an  end,and|  therefore  Nicolson  never  had  them  sur- 
veyed and  laid  off,  nor  paid  or  offered  to  pay  the  plaintiffs 
any  thing  for  them,  nor  charged  himself  with  them  in  the 
company's  books  ;  but  built  a  house  for  the  company's  ne- 
groes on  them,  the  expense  of  which  he  charged  to  the  com- 
pany ;  and,  in  an  estimate  afterwards  made  by  him  of  his 
private  property,  this  slip  of  land  was  not  included  ;  nor 
does  he  except  them  when  mentioning  in  his  will  that  the 
lands  of  the  company  stood  in  his  name :  that  the  whole 
property  had  been  sold  by  the  executors  since  the  death  of 
Nicolson  ;  and  that  they  refused  to  pay  to  the  plaintiffs  their 
proportions  •f  the  proceeds  of  the  said  2  3-4  acres. 


*  429 

Friday^ 
October  16. 

A  contract 
under  seal 
decreed,  at 
the  instance 
of  one  of  the 
parties,  to  be 
set  aside,  as 
having  been 
vacated  and 
abandoned  ; 
the  other  (at 
whose  re- 

J[uest,  and 
or  whose  aci- 
commoda- 
tion,  it  was 
expressly 
made)having^ 
for  a  long 
time  neglect- 
ed to  carry  it 
into  eflect, 
and   shewn 
by  particular 
acts  (though 
without  any 
acknowledge 
ment  under 
seal)  that  he 
considered  it 
as   being  n* 
longer  m 
feree. 
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The  plaintiffs  therefere  prayed  to  be  let  tnte  their  pitR 
portions  of  tlie  sales,  as  if  the  agreement  had  never  etist^ 
ed ;  that  it  might  be  delivered  up  to  be  cancelled,  as  hairing 
been  vacated  and  abandoned  by  all  parties  ; .  and  for  gene** 
ral  relief,  &c. 

The  written  agreement,  under  the  hands  and  seals  of  tht 
parties,  and  bearing  date  in  yttiy^  1799,  is  in  the  following 
words :  *'  Whereas  George  &\coUon  hath  notified  to  us  his 
^  wish  to  have  part  of  the  land,  purchased  for  the  use  of 
^  the  rope*  walk  company  from  WilHarH  Mayo^  kdd  off  for 
'^  the  purpose  of  building  a  dweUing-house,  and  that  dm 
^  said  land  shall  be  vested  in  htm  in  ree-simple,  We,  WiU 
^  Ham  Atchefon  and  John  Cringan  do  agree  that  the  saidl 
^^  land  be  laid  off  in  manner  following,  viz*  Begimung,  8tCb 
^  which  shall  be  vo/ti^^  agreeable  to  the  original  cost  of  the 
^  430  ^*  whole,  which  valuation  the  said  Nicobon  *shall  pay  to  the 
^  said  rope-walk  company."  This  iifltrument  was  attest* 
ed  by  one  witness  only. 

The  defendants  in  their  answers  admitted  that  the  land 
was  never  hid  off  nor  vahicdy  nor  paid  for  by  Mcolson,  nor 
charged  to  him  in  the  company's  books ;  thi^  die  dwtlBng^ 
house  mentioned  in  the  agreement  was  intended  for  Nic^i^ 
son^s  own  residence,  and  that  the  purport  and  object  of  the 
agreement  was  that  he  should  reside  therein  ;  at  least 
(they  say)  ^^  they  have  no  reason  to  think  otherwise ;"  that 
he  never  built  such  a  house  thereon,  nor  ever  resided  diere^ 
but  afterwards  purchased  a  house  convenient  to  idie  rope«* 
walk,  in  which  house  he  resided  till  he  went  to  Madeira  m 
1802,  whence  he  never  returned  ;  that,  after  the  said  pur- 
chase, he  built  the  brick  house  mentioned  in  the  bill,  as  a 
lodging  house  for  the  slaves  employed  at  the  rope-walk^ 
the  expense  of  which  he  charged  in  the  books  of  the  com- 
pany  to  the  general  account  of  improvements  /-—that  he  made 
an  estimate  of  his  property  in  which  the  lot  of  S  3-4  acres 
is  not  particularized^  though  he  might  or  mieht  not  have 
intended  to  comprehend  it  under  the  item  of  ^*  land  and 
^  wharves  at  Rockefs  ;"  that  there  is,  also,  a  clause  in  his 
will,  dated  March  13th,  1802,  wherein  he  says,  ^^  the  legal 
*^  estate  in  the  lands  and  tenements  belonging  to  the  rope-walk 
^  concern  is  only  in  me,  although  die  before  named  Johm 
^  Cringan  and  William  Atcheson  are  each  entided  to  one 
^^  fifth  part."  They  likewise  admitted  that,  after  their  tes- 
tator's death,  viz.  in  1803,  the  complainants  and  defendants 
caused  the  rope-walk  tenement,  including  the  lot  in  dis- 
pute, to  be  divided  into  twenty-two  lots,  and  sold  the  saoMi, 
at  public  auction,  on  credit,  in  order  to  enhance  the  value  $ 
and  that  the  lot  in  question,  including  tha  house,  sold  £mt 
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iheiil  1,8Q0&  or  1,070A  tzdusivte  of  the  cost  of  that  house ; 
the  origiBsl  cost  of  the  lot,  ia  proportion  to  the  whole,  be* 
log  about  %7k  lOc  only* 

Aft^  admittiog  these  facts,  they  declare  that  they  hav« 
Bo  knowledge  that  their  testator  ever  consented  to  vacate 
•nd  annul  the  agreement ;  and  that  neither  of  them  ever 
saw  it  until  after  his  death*  Andrew  NicoUon^  one  of  the 
executors,  sUtea  that  he  was  informed  of  it  by  him  in  his 
life*time  ;  and  that  he  believed  that,  after  the  purchase  of 
the  house  near  the  rope-walk,  the  agreement  was  consider-* 
edaa  vacated  ;  but  he  &as  no  foundation  for  his  belief  from 
any  thing  he  ever  heard  his  testator  sou  on  the  subject* 
Thomas  Nicoisan^  the  other  executor,  says  he  knows  nothing 
of  his  testator's  ever  having  consented  to  vacate  the  agree* 
ment :  on  the  contrary,  he  has  reason  *to  believe  it  never  was 
vacated,  because  he  remembers  his  testator,  when  about  to 
remove  to  the  house  he  had  purchased,  asked  him  to  walk 
with  him  to  view  that  part  of  the  rope-walk  tenement  which 
he  had  purchased  to  build  on  ;  and  that«  a  few  days  before 
his  de]Mirture  for  Madeira^  he  heard  him  direct  his  clerk, 
Richardson  Taffhr,  to  set  up  posts  or  stones  as  marks  at 
each  comer  of  the  ground. 

The  deposition  ^Richardson  Taylor  agrees  with  the  last 
mentioned  allegation,  and  states  that  Nicolson^  the  dece*> 
dent,  gave  him  a  memorandum  of  the  bounds,  in  writing, 
which  he  mislaid,  and  therefore  did  not  perform  his  direc- 
tions ;  but  that  he  well  recollects  their  corresponding  pre* 
eisely  with  the  written  agreement ;  that  Nicolson  told  him 
that  that  part  of  the  ground  was  his  private  property,  and 
that  he  wished  the  boundary  lines  fixed,  so  as  to  shew  what 
part  belonged  exclusively  to  himself;  that  Nicolson  had  re« 
peatedly  informed  him  of  the  same  thing ;  that,  in  the  year 
1801,  part  of  it  was  sown  in  clover  at  his  expense  ;  and 
that  he  is  well  convinced,  from  their  frequent  conversa-* 
tions,  that  Nicolson  did  claim  and  consider  that  part  of  the 
rc^e-walk  tenement  as  his  own. 

Call,  for  the  appellants.  Hie  agreement  was  founded 
#n  the  condition  oi  Nicolson^ s  residing  on  the  land,  which 
he  failed  to  do.  A  condition  is  binding  in  equity,  though 
aot  expressed  in  the  writing  ;  it  being  a  fraud  on  the  con- 
tracting parties  not  to  perform  the  condition  intended:  the 
doctrine  is  laid  down  in  Co.  Litt.  that  if  a  woman  enfeoffs 
n  nan  with  a  view  to  a  future  marriage,  and  it  never  takes 
place,  the  feoffment  is  void.  But  here,  one  of  the  expres- 
sions in  the  written  articles  is,  **for  the  purpose  ofbtuJdinff 
^  a  dwelUnff-house.^^    This  shews,  with  sufficient  clearness. 
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that  such  a  condition  was  in  fact  annexed  to  the  coatract^ 
It  is  also  established  by  the  ado^issions  in  the  answers  ;  the 
bill  charging  that  the  only  object  was  to  accommodate 
NicoUon  with  a  residence  convenient  to  the  rope* walk,  in 
order  that  he  might  pay  the  more  attention  to  the  compa* 
ny's  business  ;  and  die  answers  not  denying  this  to  be 
true. 

Yet  he  never  built  the  house,  and  never  went  to  live  on 
the  land  : — ^the  contract  was,  therefore,  vacated  and  aban- 
doned. 

That  such  was  Nicolaon^a  own  idea  is  proved  from  all  die 
circumstances  of  the  case* 

*1.  Though  the  contract  was  in  1792,  no  surrey  of  die 
2  3-4  acres  was  ever  made*  It  may  be  objected  that  he 
had  the  kgal  estate  in  the  whole  land  : — but  the  boundaries 
of  his  eqmtable  estate  in  the  2  3-4  acres  ought,  neverthe- 
less, to  have  been  ascertained.  2.  He  never  paid  any  things 
for  it ;  never  charged  himself  with  it,  either  in  the  compa- 
ay's  books  or  his  own  ;  but  gave  a  mere  ex  parte  direcrioni 
to  one  of  his  clerks  to  go  and  set  up  posts,  as  the  bounds  of 
the  2  3-4  acres,  which  he  had  no  right  to  do.  3.  The 
agreement  was  never  recorded.  4.  Long  after  this  pre- 
tended purchase,  Nicolson  builds  a  tenement  to  accommo- 
date the  labourers  in  the  rope- walk,  and  builds  it  on  these 
2  3-4  acres.  This  proves  that  he  considered  diat  lot  as  the 
property  of  the  company,  since  he  built  a  house  belonging 
to  the  company  upon  it.  If  the  land  had  been  his,  the 
company^s  house  must  have  been  taken  down,  at  the  expi- 
ration of  the  partnership,  and  removed.  5.  A  week  or  two 
before  Nicolson  left  this  country,  he  takes  an  estimate  of 
his  property,  and  does  not  include  this  land.  It  may  be 
said  it  was  comprehended  under  the  words  ^^  lands  and 
"  wharves  at  Rocket^s  ;"  but  this  cannot  be  ;  for  he  rates 
the  value  of  the  lands  and  wharves  at  Rocket* s  at  IfiOOL ; 
yet  this  lot,  exclusive  of  the  wharves,  sold  for  1,300/.  and 
more.  6.  There  is  something  particular  in  the  language  of 
his  last  will  and  testament.  He  says,  "  The  legal  estate  in 
"  the  lands,  &c.  is  only  in  me,"  &c.  When  a  man  was  pi- 
ously bent  upon  giving  others  their  rights,  as  he  appears  to 
have  been  when  this  clause  was  written,  it  is  inconceivable 
that  he  would  not  have  also  done  Aim*^^ justice,  and  made 
the  exception  in  his  own  favour,  if  he  had  considered  the 
2  3-4  acres  as  his  property. 

The  answer  of  Andrew  Nicolson  is  important.  In  hir 
testator's  life-time  he  conceived  the  written  agreement  va- 
cated. 
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As  to  Richardson  Tayhr*a  deposition  ;  Lady  Lancsbo- 
roug}C9  casc(a)  proves  that,  where  there  was  a  co\*enant  to 
renew  a  lease  at  the  end  of  twenty-one  years,  and,  from  cir- 
cumstances, the  contract  appeared  to  have  been  mutually  ^"^"JP"  * 
abandoned,  expressions  of  the  covenantor  were  not  allowed  ^^^csoa 
to  be  set  up  for  the  purpose  of  reviving  it.  So,  here,  it  Nicolson*i 
"would  be  monstrous  that  the  ex  parte  directions  of  Nkoisan  Ex©cutor«w 
should  be  set  up  as  evidence  of  his  title.  * 

His  conduct  had  previously  heen^per  se^  an  abandonment  p^^r^^^' 
of  the  contract.     Though  no  particular  time  was  mentioned  ii6.  ' 

for  performance,  some  reasonable  period  ought  to  be  fixed  *  433 
within  which  it  should  have  been  ♦fulfilled.(^  Here  JWfeo/-  ifi)  yohntton 
son  suffered  ten  years  to  elapse.  But  the  reason  for  dis-  «•  ^^fi»gtotu 
missing  the  bill,  in  the  case  cited  from  Brown's  Pari.  Cases^  ^  ^^^  ^^^ 
was  understood  to  be  that  from  the  year  1714  to  1722  was 
too  long  a  time  after  which  to  demand  execution  of  the 
agreement* 

Copehnd^  for  the  appellees.  Mr.  Callus  whole  argument 
is  founded  on  supposing  the  consideration  of  the  agree- 
ment to  be,  that  Nicolson  was  to  build  a  house  and  reside 
in  it.  But  there  is  no  such  stipulation  in  the  agreement. 
Nocolson  only  notified  that  he  wanted  that  land  for  that 
purpose.  Suppose  he  had  mentioned  in  the  contract  with 
Jl€iyo  that  he  bought  the  land  for  a  rope-walk,  and  yet  had 
never  built  a  rope-walk  ;  would  this  have  set  the  contract 
aside  \ 

The  case  of  a  woman  making  a  feoflment  in  consider:^- 
tion  of  marriage  has  been  mentioned.  In  that  case  there 
must  have  been  proof  of  the  contract  of  marriage,  and  that 
the  feoffment  arose  from  it :  but  here  there  is  no  proof  that 
the  stipulation  pretended  to  be  the  foundation  of  the  agree- 
ment actually  existed.    , 

It  is  said  that  Nicolson  never  paid  the  money.  Why 
did  they  not  compel  him  to  pay  it  ? — That  he  never  enter- 
ed it  on  his  books.  This  was  a  mere  omission,  and  proves 
nothing.  That  he  never  had  the  2  3-4  acres  surveyed. 
Was  it  more  the  duty  of  Nicolsonj  than  of  the  other  part- 
ners, to  have  made  the  survey  ^  The  lines,  in  this  case^ 
were  so  plainly  described  there  was  very  little  necessity 
for  a  survey. 

But  the  agreement  was  not  recorded !  It  would  have 
been  an  absurdity  to  record  it ;  because  Nicolson  had  a 
leg^i  estate  in  the  whole  land,  and  their  equitable  estate  in 
the  2  3-4  acres  Was  relinquished  by  the  agreepae^t  ander 
seal. 

Ydulx  3  K  ' 
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Thi8  lot  of  ground,  however,  was  not  included  in  JW- 
coiaorCa  estimate  of  his  property  !  If  a  man,  ifi  making 
an  estimate  of  his  property,  omits  a  part,  though  the  dee^s 
are  in  his  desk,  does  this,  omission  affect  his  tide  ? 

It  is  urged  too,  that  he  estimated  all  his  property  at 
Rockcfa  at  1,000/.  only.  The  smallness  of  this  estima^ 
is  not  to  be  wondered  at ;  there  having  been  a  prodigious 
rise  in  the  value  of  property  about  Richmond  since  ttu^t 
time. 

A  particular  expression  in  his  last  wijl  is  also  relied  on. 
But  it  is  evident  he  was  there  speaking  only  of  the  com- 
pany's property  at  the  time  of  making  the  will^  not  at  all  of 
^l^e  2  3*4  acres  which  had  been  his  own  separate  {n-operty 
for  ten  years  before.  One  of  the  executors,  in  his  pm- 
swer,  says,  that  he  frequently  spoke  of  the  property  as  his 
own;  jaQd  Richardson  Taylor^a  deposition  is  to  the  same 
purport. 

Warden^  for  the  appellants,  in  reply,  urged  the  great 
advantages  which  would  have  arisen  to  the  partnership 
from  NicolsorCs  residing  on  the  land  ntai'  the  rope-walk, 
and  being  there^by  enabled  the  better  to  attend  tp  the  bu- 
siness ;  and  contended,  therefore,  that  the  words  of  the 
agreement  ought  to  be  understood  as  binding  him  to  build 
a  house  and  reside  in  it  )iimself  for  that  purpose.  The 
value  of  property  in  Richmond  had  greatly  increased :  the 
erection  of  the  rope-walk  had  considerably  enhanced  thjC 
value  of  the  whole  16  acres.  Yet  he  wa3  to  have  the  2  3-4 
acres  at  the  originql  price.  This  shews  that  they  must 
have  had  in  view  his  building  a  house  and  residing  in  it ; 
in  consideration  of  which  they  consented  to  make  so  great 
a  sacrifice. 

A  strong  circumstance  to  prove  that  Nicolson  abandon- 
ed the  contract  and  considered  it  as  vacated,  was  his  having 
built  a  house,  for  the  use  of  the  company^s  negroes  on  th^ 
2  3-4  acres,  and  charged  them  with  the  price  of  the  Mid- 
ing. ,  This  evinces  that  the  house  was  regarded  by  him  9i 
belonging  to  the  company ;  and,  if  the  house  MT^a  theiriy 
the  land  on  which  it  stood  was  theirs  also. 

Mr.  Copeland  asks  why  did  not  Cringan  and  AtchcMom 
compel  Nicolson  to  pay  the  money  ? — I'he  answer  is  plain. 
Because  they  saw  he  had  abandoned  the  contract.  He 
says  too,  there  was  no  need  of  a  survey,  the  boundaries 
being  sudiciendy  plain,  j^ut  those  boundaries  might  have 
contained  more  than  2  3-4  acres  of  land  ;  it  was  necea^azyv 
therefore,  to  run  the  lines,  in  the  directions  called  fbr,  so 
a^  to  contain  no  more.    Since  Cringan  was  a  professicM^d 
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mva^  AtchcMon  Uved  at  Norfolk^   and  NicoUon  was  the  octobbr,. 

auperintendant  of  all  the  business  of  the  company,  he  ought  ^^^• 

to  have  had  the  survey  made,  if  the  bargain  had  not  been  ^-^^^^^^^^ 

abandoned.  a^T"  ^ 

With  respect  to  the  expression  in  the  wi7/— after  the  y***^ 

marks  of  abandonment  which  appear  in  the  case,  the  Court  Nicolson's 

should  consider  him  as  speaking  of  the  whole  16  acres  ;  Executors. 

and,  as  to  his  estimate  of  his  property — ^it  ought  to  be  -  - 
understood  that  he  was  valuing  only  the  property  which 
he  held  ^everalfy^  without  any  other  person's  having  a 
share.     According  to  this  interpretation  of  the  will  and  of 
the  estimate,  both  will  be  rational  and  sensible. 

^Cali^  on  the  same  side,  cited  10  Co.  Hep.  42.  to  shew        ^  ^35 
that  at  law  an  executory  contract  wiH  be  avoided  by  non- 
performance, although  the  legal  estate  is  conveyed ;  and 
the  argument  is  a  fortiori  where  no   conveyance    has 
passed* 

The  contract  here  was  clearly  conditional  \{a)  and  was  /^>  pif^^/^j^j. 
vacated  by  the  delay  to  complete  it.(*)  142,3.  Dyer, 

ro.  pl.46. 

Copeiand  observed  that  the  contract  was  completed  when  ^  ^ii5**x 
the  writing  was  signed  5  the  legal  estate  in  the  whole  being  ^^,  j^^^  557 
in  Ntcolsoriy  and  no  farther  writmgs  being  necessary  ;  that,  spurrier   t. 
if  he  had  died  the  next  day,  the  contract  would  have  been  Hancock. 
in  force  j  and  that  there  was  no  intimation,  in  his  life-timey  i-^oJ^ 
on  the  part  of  Cringan  and  Atcheson^  that  they  considered  Mardman. 
the  contract  not  in  force.     Why  did  they  not  sue  for  the  1  Fonb,  884. 
fDoney  for  which  they  sold  the  lot  of  2  3-4  acres  to  Nicoi^ 
^Ofij  instead  of  bringing  this  suit  for  the  sum  for  which  it 
was  sold  since  his  death  i    The  great  rise  in  the  value  of 
property  here  is  the  true  cause  of  this  suit.     If,  instead  of 
251.  the  16  acres  had  originally  cost  700/.  they  would  per- 
haps have  sued  him  in  his  life-time  on  the  contract^  and 
this  suit  would  never  have  been  brought. 

Where  is  the  evidence  that  Nicolson  agreed  to  build  a 
dwelling-house  ?  The  executors  only  conjecture  it.  As  to 
his  building  a  house  upon  the  land  for  the  company ;  the 
cost  of  that  house  was  only  charged  in  the  general  account 

Sf  improvements.  There  was  no  difference  between  his 
oing  this,  and  his  taking  the  company's  money  and  paying 
for  it.  His  failing  to  correct  it  by  a  counter-entry  is  no 
proof  that  he  did  not  intend  to  do  it  afterwards. 

Friday y  October  16.  The  Judges  delivered  their  opi- 
nions. 
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Judge  Tucker,  after  stating  the  case,  in  substance  lis  It 

has  been  stated  by  us,  said  :  The  object  of  this  suit  ts  to 

set  aside  and  annul  an  agreement,  jn  writing,  and  undtt* 

Cringan  &    ^^^j  qjt  ^\\  ^jj^  parties,  (in  obtaining  which  no  fraud  or  cir- 

tc^caon     cujj^vention  is  suggested,)  on  the  ground  of  its  beings  aban- 

Nicokon's    doned  and  vacated  by  the  general  consent  and  agreement 

Bxccutors.    of  all  the  parties  thereto.    The  proofs  on  which  they  rdy 

'  are  the' several  circumstances  before  mentioned. 

That  circumstances  may  amount  to  conclusive  evidence 
of  a  general  abandonment  of  an  agreement  by  all  Ac  parties 
(c)  2  Brimn*t  thereto  is  proved  by  Lady  Lanesborough^s  case,(c)  relied  on 
Par/.Ca*.ll6.  by  Mr.  Call^  and  cited  by  Powell  on  Contracts^  413^  414. 

In  that  case  the  lord  and  tenants  of  a  manor  entered  into 
*  436  «^  agreement  for  inclosing  a  part  of  a  common ;  to  ♦effecfr 
uate  which,  the  lord  by  a  separate  instrument  had  released 
each  particular  tenant  from  all  quit-rents  and  services  ; 
and  the  tenants,  by  another,  consented  to  the  inclosure;  and 
released  their  right  of  common.  The  inclosure  was  be- 
gun ;  but,  upon  some  of  the  hedges  being  privately  thrown 
down,  and  other  obstructions  happening,  the  lord  re/in* 
quished  his  design^  and  the  tenants  continued  to  enjoy 
their  right  of  common  and  to  pay  their  quit-rents^  and  to 
do  suit  and  service  in  the  same  manner  as  if  no  suck 
agreement  had  ever  been  made  :  but  the  instruments  which 
had  been  executed  were  neglected  to  be  cancelled.  A 
fijuestion  afterwards  arose,  between  the  alienee  of  the  lord, 
and  a  representative  of  one  of  the  tenants,  who  had  pmd 
quit-rent^  &c.  and  enjoyed  the  common  for  five  and  twenty 
years  after  the  agreement  entered  into,  whether  these  sub- 
sequent transactions  did  not  amount  to  a  waiver  of  the 
agreement ;  and  it  was  held  they  did. 

In  this  case  the  circumstances  were  extremely  strong,, 
and  the  conduct  of  the  parties,  on  both  sides,  such  as 
amounted  to  conclusive  evidence  of  a  mutual  intention  to 
fibandon  the  agreementt  The  lord  desisted  horn  his  under* 
faking  to  inclose  the  common  which  be  had  actually  be- 
gun ;  the  tenants  continued  to  enjoy  their  right  of  common 
which  had  never  been  interrupted  ;  and  they  not  only  i&i 
suit  and  service  at  the  Lord's  Court,  but  paid  their  quit- 
rentSy  as  if  no  such  agreement  had  ever  been  made  ;  and 
this  state  of  things  continued  for  fve  and  twenty  years; 
after  which  it  was  held  that  the  tenant  covdd  not  be  per- 
mitted to  plead  this  dormant  agreement  in  bar  of  an  ayowi 
ry  made  upon  a  distress  for  arrears  of  quit-rents*.  The 
case  before  us  appears  to  me  to  fall  very  far  short  of  this. 
There  is  not  a  single  act,  word,  or  circumstance  proved  on 
the  part  of  the  complainants,  or  even  suggested  in  tbeir 
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bin,  to  shew  that  they  ever  considered  the  agreement  asP 
abandoned,  or  that  they  wished  or  meant  to  abandon  it,  so 
long  as  Nicolson  lived,  nor,  in  fact,  until  after  the  sale  of  the 
property  by  his  executors.  Nicolson^  it  is  true,,  was  guilty 
cf  some  acts  of  neglect.  He  never  had  the  ground  laid  oft*; 
but  no  time  was  limited  for  doing  this  ;  nor  is  there  any 
thing  in  the  contract  to  shew  that  it  was  incumbent  on  him 
to  do  it,  more  than  it  was  upon  the  plaintiffs.  He  neixr  — — 
paid  the  money  ;  nor  was  it  ever  demanded  of  him  :  he 
purchlMed  another  house  near  the  rope- walk,  and  resided 
therein,  and  never  built  upon  the  lot :  but,  although  the 
tnotive  to  the  purchase  seems  to  have  been  to  build  a 
dw^ing-house,  there  is  no  condition  ^that  he  shall  build^  *  437 
and  much  less,  that  he  was  to  reside  thereon.  He  might 
have  8<dd  the  lot  the  next  moment ;  (6t  he  was  to  have  it 
in  fee-simple  :  he  did  not  have  the  agreement  recorded  ; 
but  the  law  did  not  require  it,  even  if  it  had  been  a  convey-  ^ 
ance,  except  as  a  protection  against  creditors  and  subse- 
quent purchasers.  He  built  a  house  upon  the  lot ;  but  this 
might  have  been  through  mistake  of  the  boundary  lines, 
which  were  never  actually  extended  until  after  his  death. 
He  charged  the  expanse  of  this  house  to  the  general  ac- 
count of  improvements  in  the  company's  books.  This 
might  have  proceeded  from  the  same  mistake  ;  or,  if  the 
bouse  was  intended  for  his  own  benefit,  the  error  in  char- 
ging it  to  the  general  account  of  improvements  might  have 
been  corrected  by  a  single  entry :  or  the  error  might  have 
been  from  the  mistake  or  neglect  of  his  clerk.  There  is 
aot  one  of  these  circumstances,  however  strong,  which 
might  not  have  received,  and  which  do  not  admit  of  satis- 
factory explanation,  had  he  been  called  upon  by  the  plain- 
tfffii  in  his  life-time,  or  had  they  during  that  period  €hne  any 
thing  on  their  parts  to  manifest  a  desire  of  rescinding  the 
contrsictw  This  is  very  different  from  the  doing  suit  and 
service  and  paying  quit-rents  by  a  tenant,  as  well  as  enjoy- 
ing the  right  of  common  by  a  tenant,  for  ^ve  dnd  twenty 
years.  None  of  these  acts,  nor  their  object  could  be  mis- 
taken ;  nor  could  they  be  founded  in  mistake. 

Before  I  proceed  to  consider  the  evidence  farther,  I  shall 
mention  one  or  two  other  cases,  which  have  been  decided 
in  the  High  Court  of  Chancery  in  England  on  the  ground 
of  abandonment.  The  first  is  that  of  a  covenant  in  a  mort- 
gage, that,  if  the  estate  was  to  be  sold^  the  mortgagee 
should  have  the  preference.  And  after  the  death  of  the 
mortgagor,  his  heir  (knowing  nothing  of  the  contract,  the 
countermart  of  the  mortgage  having  been  delivered  to  the 
attoraiea  of  the  mortgagee,  who  reAiaed  giving  any  copy,) 
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oeTOBE*,    •ater«4  into  an  agre«meiitfor  the  miU  wkb  a  fenoa  ivko 

laor.       abo  knew  aothbg  of  it ;  and  the  mortgagee's  attomey  m- 

%^^»^^^   Butcd  on  payment  of  the  money  due^  or  the  grcmnd  that 

Cringe  ^    the  security  was  iosufficieot  for  the  principal  and  iatereat, 

^*^***^    but  never  mentioned  the  mortgage^e  rt^iU  tf  preemptions 

Kici^Mm's    until  afur  the  estate  was  sdd.     And  it  was  held  that  he 

£xee«ion.    could  not  daim  to  the  prejudice  of  the  purchaser,  or  of  thet 

■  ■■     heir,  after  having  so  long  a  time  in  which  he  w!^^  have 

(a)0  JifM/.3»  done  it  before  the  estate  was  sold.(a) 

3.    Orhy  V,       ^This  IS  nothing  nM>re  than  the  common  caae  of  a  pwr* 

T^l^^  chaser  without  notice  not  beinff  affected  \xy  a  latent  iacum* 

C«if.  42l!  ^  brance,  or<:ovenant  that  is  wiltuUy  withheld  from  hina>  «a 

»  438        ^^  ^^^  ^^*      '^^^   \iex^y  it  is  to  be  remeo^red  the 

mortgagee  was  plaintiff,  and  equity  would  not  aid  hinu 

Again,  where  a  woman  by  a  marriage-ccHitract  hath  an 
exclusive  right  to  her  separate  estate,  but  permits  the  hua^ 
band  to  receive  the  rents  and  profits  of  it,  the  law  will  ia* 
(^)  3  P.  tend  that  she  consented  to  the  husband's  receipt  of  them.(^) 
J**j:  82.  Bm^  ia  ji  subsequent  case.  Lord  Hardwicke  detemuaed 
B^^  \t  al.  ^^^^  ^^^^  intendment  of  law  may  be  rebutted  by  /ar$l 
cited  1  Pow.  proof.(c) 

OD  Cimt.  431.  Now,  in  this  case,  the  evidence  of  abandonment  of  this 
2^  ^  £idomt  •P*^"**^^  "  merely  circumatantiai.  There  is  not  a  tittle  ^ 
▼.  i>«f«.  evidence  of  any  intention  of  the  kind  on  the  part  of  the 
plaintiffs,  until  after  the  sale  made  by  the  executors  ;  and 
the  presumption  arising  from  the  circumstancea  already  no- 
ticed in  Nicolson^s  conduct  is  rebutted  by  the  positive  tes- 
timony of  his  brother,  Thomas  Nicoison^  in  his  answer^ 
and  that  of  his  clerk,  Richardson  Taylor^  which  ia  loo 
strong  and  too  pointed  to  be  ntistaken,  and  shews  that  he 
never  had  any  such  intention  ;  but,  pn  the  contrary,  that 
to  tiie  latest  period  of  his  life  he  considered  the  property  a^ 
bis  own  ;  which  brings  the  case  within  the  reason  of  that 
of  Jiidout  V.  Letvisj  1  Ati.  209.  above  referred  to* 

On  the  ground  of  abandonmenlf  which  im|dies  in  this 
case  the  mutual  consent  of  both  parties  to  rescind  a  £sir 
contract  deliberately  entered  into  between  them,  I  see  no 
reason  for  sustaining  the  complainant's  bill.  And  as  I 
have  never  considered  a  Court  of  Equity  as  possessing  the 
right  to  annul  such  contracts  upon  any  other  ground  than 
the  mutual  consent  of  all  parties  expressly  given,  or  neciu- 
SARiLY  IMPLIED,  I  think  the  Chancellor's  decree  was  ao 
fsLT  right.  And  I  think  this  Court  ought  to  discountenance 
bills  of  this  nature,  the  object  of  which  is  to  annul  and  can* 
eel  a  solemn  and  fair  agreement,  where  all  parties  appear 
to  have  acquiesced  in  it  without  complaint  until  after  the 
death  of  one  of  them.    An^  I  hold  that  ther^  is  a,  very 
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;fl6Ud  and  inateirisil  distinction  benreuikbiHs  of  i}fis<  nature 
and  such  «s  are  every  day  brought  to  comp^^^  perfonM^- 
tace.  of  an  agreement.  In  the  one  case,  tti^  Court  (-dmot* 
«ing  itaelf  to  the  conscience  of  the  defendiant)  says,  you  tuiv« 
^solemnly  enteRd  intp  this  stipulation  or  agreement,  and 
.we  wHl  enforce  you  to  comply  with  it ;  in  the  other,  \l  un* 
•dertakes  to  annul  and  make  void  ^what  the  consciences  of 
both  parties  required  to  be  performed,  and  what  one  ctf 
them  is  still  willing  to  abide  by« 

The  decree  is,  however,  I  ccinceive,  .defective  in  not 
■diriectingthe  payment  of  the  purchase-money  with  iniercat, 
imd  the  repayment  of  the  money  expended  in  building  the 
house  for  the  negroes  with  in&erest  from  the  time  of  the 
,aale,  or  such  other  period  as  it  ceased  to  be  used  for  the 
accommodation  of  the  negroes  belonging  to  the  company  ; 
•considering  the  use  of  it  as  equivalent  to  the  interest  to  that 
^period.  This  I  conceive  to  be  the  fidl  measure  of  thece- 
iief  to  which  the  plaintifis  are  entitled  in  this  calcr 

Judge  RoANK.  This  is  a  bill  brought  by  the  appellants, 
jiraying  that  the  agreement  of  the  19th  of  July^  1792^  may 
he  decreed  to  be  delivered  up  to  be  cuicelled,  and  that  the 
uppellees  may  be  decreed  to  pay,  to  each  of  the  appeUants 
cue-fifth  part  of  the  proceeds  of  the  sales  of  the  lands  emr 
•braced  by  the  said  agreement*  It  prays  that  the  said 
agreement,  (which  relinqubhes  the  equitable  tide  of  the 
jappellaats  to  the  land  in  question,)  may  be  considered  as 
no  longer  binding  on  tiiem,  on  the  ground  that  a  condttioa 
of  building  and  residing  on  the  premises,  was  understoo4 
;to  be  a  part  of  that  agreement,  which  condition  has  not 
been  performed ;  but,  on  the  contrary,  they  contend  that 
the  testator  of  the  appellees  made  his  election  to  waive  and 
id>andon  his  riglits  under  the  same.  , 

The  appellants  consider,  and  I  think  justly  consider, 
Ithat,  altiiough  (notwithstanding  this  forfeiture  and  uking 
no  advantage  thereof)  they  might  have  coerced  the  a|jpef 
lees'  testator  to  have  paid  the  money  stipulated  to  be  paid 
by  the  said  agreement,  and,  probably,  also  have  coerced  the 
Duilding  and  residence  on  the  land,  within  a  reasonable 
time  according  to  their  construction  of  the  agreement,(a)  (a)  See  I 
if,  as  to  this,  they  were  not  barred  by  the  act  of  Frauds,  as  ^^-  l^^- 
applying  to  the  original  written  agreement ;  yet  that,  on 
the  other  hand,  they  may  waive  the  assertion  of  this  right, 
and  joining  issue  with  the  appellees  in  respect  of  their  tes- 
tators abandonment  of  the  agreement,  consider  it  as  wholly 
at  an  end,  and  subject  to  be  delivered  up  to  be  cancelled. 
On  this  latter  ground  they  havie  elected  to  procaed* 
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•droBsif  This  dj^reemetUyiflr  to  be  constdered,  Ist.  As  upon  itr 
,^1W.  own  face,  iude^ndentlf  of  other  proof  or  circumstances ; 
«nd|  S^.  As  affected  by  snch  proof  or  circumstances. 
'  *In  the  first  point  of  view,  I  cannot  entirely  persuade 
myself  that  a  condition  of  building  and  residing  on  thai 
Kicoison's  premises,  is  suflkiently^^of^in  the  agreement.  Although 
"  Etfcaton.  prpbaihf,  (for  there  is  no  proof  on  this  subject^)  eonsidera- 
""""**  Me  improvements  may  have  been  made  on  the  rope-walk 
4^  premises,  since  the  purchase  from  Mayo,  and  before  the 
date  of  this  agreement,  thereby  enhancing  the  vsdue  of 
even/  part  of  the  16  acres  ;  (to  say  nothing  of  the  progres'- 
sive  increase  of  the  value  of  property  in  aad  near  the  city 
of  Rkhmondi)  when  .we  find  that  the  2  ^^  acres  now  in 
question  were  to  be  appropriated  to  the  appdKes^  testatofi 
at  the  same  price  per  acre  that  the  whole  origtmdiy  coat^ 
it  is  naturally  to  be  presumed  that  there  was  some  other 
consideration  or  motive  operating  with  the  appellants  in 
entering  into  the  agceement  in  question.  This  considera- 
tion \iras,  no  doubt,  the  one  stated  by  the  appellants,  and 
-  not  denied,  (if  not  admitted,)  on  the  part^of  the  appdfees; 
a  consideration  which  would  have  been  really  valuable  to 
the  whole  rope-walk  copartnery.  The  existence  of  this 
motive  also  gains  great  colour  from  the  actual  {diraseolo* 
^  of  the  agreement  in  this  particular,  which  is  pretty 
strong,  I  admit,  to  import  a  condition.  But,  as  it  is  pos- 
^/r^  nevertheless,  ths^  the  prospect  of  the  building  and 
residing  upon  the  premises  by  Nicolson  may  not  kive  been 
any  part  6i  the  inducement  to  the  grant,  as  men  must  be 
permitted  to  sell  their  property  for  even  less  than  it  cost 
them  and  to  make  bad  bargains ;  and  as,  admitting  this 
circumstance  to  have  been  in  truth  a  part  of  the  conside-  ' 
ration  expected  and  agreed  upon  between  the  parties,  it 
may  have  been  the  folly  of  tiie  appellants  to  have  trusted 
to  the  declaration  of  the  intentions  of  the  appellees'  testator, 
rather  than  to  have  exacted  from  him  a  written  comBtion 
to  build  and  reside  upon  the  premises  ;  we  cannot  enlai^ 
the  representation  of  his  intention  stated  in  the  agree<- 
ment,  (as  considered  merely  upon  the  agreement  itself,) 
into  an  actual  condition  or  stipulation  to  dhiat  effect. 

Thus  stands  the  case  upon  the  written  agreement  singly 
considered. 

The  case  is,  secondly,  to  be  considered  in  relation  ta 
other  proofs  and  circumstances. 

Some  stress  has  been  laid  upon  the  circumstance  that 
this  agreement  is  contained  in  a  solenm  and  sealed  instru* 
ment.  For  my  part,  I  throw  the  seal  entirely  out  of  the. 
question,  and  only  consider  it  as  a. written  agteemeat«om-* 


Digitized  by  VjOOQIC 


In  the  52nd  Year  of  the  Commonwealth. 

prebending  the  terms  of  the  contract  between  the  parties, 
and  such  as  is  required  uoder  the  statute  of  frauds  in  ^re- 
lation to  a  sale  of  land.  The  policy  of  that  act,  in  relation 
to  certainty  and  the  avoiding  6f  perjuries,  is  as  much  an- 
swered by  a  written  as  by  a  sealed  instrument.  In  con- 
sidering this  instrument,  therefore,  merely  as  an  agree- 
ment under  th4t  statute,  I  shall  not  differ  it  from  a  memo- 
randum or  agreement  merely  in  writing.  If  it  were  ne« 
cessary  to  quote  authorities  on  this  point,  Powell  on  Con- 
tracts  J  436.  &c.  states  many  instances  in  which  the  most 
solemn  and  sealed  agreements  were  considered  as  altered 
and  waived  by  acts  other  than  the  execution  of  instruments 
deemed  of  equal  dignity  with  them  ;  the  spirit  of  equi^, 
especially  as  applying  to  the  construction  of  the  statute  of 
Frauds,  exploding  the  maxim  ^^  dissohitur  eodem  ligamine 
"  quo  ligatur.'^'* 

It  is  contended  by  the  appellants  that  the  condition  of 
building  and  residing  on  the  premises  was  a  part  of  the 
contract  between  the  parties,  although  it  may  not  have  been 
explkidy  stipubted  in  the  writing.  Such  an  addition  to 
the  contract,  if  resting  entirely  upon  parol  proof,  the  policy 
of  the  law,  m  relation  to  the  danger  of  perjuries,  would  not 
permit  to  be  established.  If,  for  example,  20  men  were  to 
swear  that  they  well  recollect  such  a  condition  to  have  been 
agreed  upon  by  the  parties  at  the  time  of  executing  the  wri- 
ting, their  testimony  would  not  avail  under  the  statute  :«— 
but,  if  the  appellees'  testator  has  himself  stated  this  in  wri-^ 
ting  ;  or,  if  he  has  done  acts  entirely  incompatible  with  any 
other  idea,  the  established  principles  of  construction  of  the 
act  of  frauds  allow  us  to  take  such  admissions  aiKl  acts.into 
account,  in  forming  a  conclusion. 

In  the  case  before  us,  it  is  stated  in  the  bill,  and  echoed, 
tetidem  verbis^  in  the  answer,  that  the  whole  16  acres  were 
purchased  ^^  for  the  purpose  of  establishing  a  rope -walk 
**■  thereon,  and  houses  for  the  accommodation  of  labourers  em- 
^ployed  in  that  business**^  It  is  also  admitted  in  the  an- 
swer, that  ^^  after  the  appeUees'  testator  purchased  a  seat 
"  for^his  own  residence,  near  the  rope-Walk,  he  built,  upon 
"  the  spot  of  ground  mentioned  in  the  said  written  agrce- 
**  ment,  a  brick  house,  as  a  lodging  house  for  the  slaves  eni- 
"  ployed  at  the  rope-wali^  the  expense  of  building  which  he 
**"  CHAEGED  on  the  books  of  the  said  rope-walk  company  to 
**  the  general  account  of  improvements.*' 

Taking  these  two  admissions  together,  can  there  be  any 
doubt  but  that  it  was  either  originally,  or  at  least  spbse<p 
quently  agreed  by  the  appellees*  testator,  and  that  in  tt/ri- 
ting^  (I  here  refer  to  the  entry  in  the  company's  books,)  that 

Vol.  L  5  L 


44fl| 

OCTOBER,* 

i8or. 

Cringe  & 
Atcheson 

V. 

Nicoifton's 
£:&ecutor8. 

*  441 


Digitized  by 


Google 


442^ 


AtcbeaoA 

V. 

VicoUon^ 
Executors* 


^  413 


Supreme  Court  ofjpfteab. 

the  land,  on  which  the  company  (trough  him  andby  *huii) 
built  a  house  with  their  own  money,  and  for  oneof  the  very 
purposes  for  which  the  land  was  originally  purchased, 
ceased  to  be  his  land^  and  was  solemnly  admitted  by  him  to 
be  the  land  of  the  company.  If,  at  this  time^  a  part  of  the 
rope-walk  works  ihtinstXvt^  had  been  extended  into  thi% 
ground,  could  he  afterwards  have  pretended  2i private  pro- 
perty therein  ? — Yet  the  building  a  house  for  the  accom- 
modation of  the  negroes  of  the  concern  comes  as  much 
within  the  end  and  purpose  of  the  original  purchase,  as. 
before  admitted,  and  is  as  much  a  badge  oi partnership  pro- 
perty as  the  erection  of  the  very  works  themselves  thereupoa 
yould  have  been  :  the  works  themselves  could  not  have 
been  prosperously  carried  on  without  such  necessary  ap- 
pendages :  every  argument,  therefore,  which  would  be 
drawn  from  the  erection  of  the  rope-walk  houses  tl\emsehes^ 
equally  Applies  to  the  bouses  in  question.  If,  at  this  time, 
the  testator  of  the  appellees  had  abandoned  in  writings  by 
a  new  agreement  written  on  a  transitory  piece  of  paper^  hia 
claim  to  the  premises,  would  it  have  been  more  certain  or 
explicit  \  would  it  more  clearly  have  related  to  the  original 
agreement,  and  precluded  the  danger  of  perjuries  depend- 
ing upon  parol  proofs,  than  xk\%  permanent  writing  contain- 
ed in  the  books^oi  the  company,  and  this  coeval  and  concur- 
rent act  of  building  a  house  with  the  company's  money,  and 
for  their  negroes  upon  the  very  land  in  question  I — As  uia 
not  usual  to  waive  and  abandon  an  absolute  purchase  of 
lands,  shall  not  thb  act  of  waiver  be  referred  to  an  agrees 
ment  containing  a  condition  which  has  not  been  complied 
with  ?  Shall  it  not  be  referred  to  and  be  construed  as  ex- 
plani^tory  of  the  agreement  of  ^uly,  1792,  as  contended  lor 
on  the  part  of  the  appellants  ?  And,  even  throwing  the  idea 
of  a  relation  to  the  original  agreement  out  of  the  question, 
does  not  this  case  come  strongly  within  the  reason  of  the 
principle  which  declares  that,  if  land  be  purchased  in  the 
name  of  A*  and  paid  for  with  the  money  of  B.,  A.  is  consi- 
dered to  hold  in  trust  for  B.,or,  in  other  words,  the  land  is 
considered  as  belonging  to  B.  ? 

If  the  appellees'  testator  weve  now  alive,  and  had  con- 
Jessed  either  that  the  condition  in  question  had  originally 
been  agreed  upon  between  the  parties,  and  had  not  been 
complied  with,  or  that  he  had  subsequendy  abandoned  and 
waived  an  agreement  which  in  itself  had  no  condition, 
(however  improbable  this  last  may  be,)  it  is  certain  that 
this  confession^  even  under  the  act  of  frauds,  would  ^ve 
entirtly  availed  the  appellants,  and  superseded  the  necesu- 
ty  *of  producing  a  written  agreement ;  and,  ccmsideting 
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the  existence  of  the  above  entry  in  the  books,  and  erection 
of  the  house  for  the  negroes,  it  is  Impossible  but  that  he 
must  have  confessed  it,  if  he  had  been  alive  : — he  could 
not  justly  have  contended  that  the  property  (which  he  had 
admitted  to  belong  to  others,  by  the  most  explicit  and  un- 
equivocal acts,)  still  remained  his  own. 

Even  considering  the  entry  in  the  books  of  the  company 
as  entirely  a  distinct  and  a/?^r-transaction,  it  was  certainly 
«3  competent  for  the  appeMees*  testator  thus  to  reHransfer 
Uie  estate  to  the  appellants,  as  for  the  appellants  to  hav« 
originally  conveyed  it  to  him  by  the  agreement  in  ques- 
tion. I  have  already  said  that  I  consider  the  agreement  of 
ytiffy,  1792,  as  merdy  a  c^n^r^Tc^  reduced  to  writing  :  and, 
trith  respect  to  the  entry  in  the  books  of  the  company,  it  ia 
Well  known  that  a  letter^  memorandum^  or  any  irregular  wri* 
tf  ng  is  sufficient  under  the  act  of  frauds,  provided  it  be 
signed  by  the  party,  and  the  terms  of  the  agreement  be  dis* 
txncdy  stated.  I  will  not  here  stop  to  inquire  whether  that 
tatry  (standing  singly,  and  considered  as  an  after  and  dis- 
tinct agreement,)  would  be  held  as  a  sufficient  writing  under 
the  statute  : — but  this  I  say,  rfiat,  taken  in  connexion  with 
the  erection  of  the  house  for  the  use  of  the  company,  it 
ieimounts  to  irresistible  proof  of  an  abandonment  of  the 
agreement,  if  unconditional,  or,  if  conditional,  that  that  con- 
dition has  not  been  complied  with. 

If,  in  ^e  case  before  us,  the  testator  of  the  appellees  had 
written  a  quire  on  this  subject,  on  transitory  sheets  of  paper, 
%e  coifld  not  more  clearly  have  evinced  his  agreement  to 
yield  or  transfer  die  land  to  die  company,  than  by  the  entry 
m  qtrestion,  followed  up  by  the  erection  of  the  building  for 
the  company's  negroes,  and  paid  for  with  the  company's 
tnoney.  This  entry  and  erection  completely  estop  the  ap- 
f^ellees  from  saying  that  the  condition  of  building  and  resi* 
ding  was  not  apart  of  the  original  agreement,  although  not 
therein  inserted,  or,  at  least,  estop  them  from  denying  a 
waiver  of  the  land  on  their  part ;  it  prevents  the  necessity 
on  the  part  of  the  appellants  of  resortmg  to  /»ara/ testimony  \ 
it  consequently  shuts  out  the  danger  of  perjury  which  the 
act  of  frauds  was  meant  to  prevent ; — and  this  case  comeft 
fully  within  the  reason  of  those  cases  in  which  the  parol 
agreement  is  c^n/^^^^^  in  the  defendant's  aw^wer,  orcwi- 
fessed  by  his  carrying  the  agreement  into  execution  on  bis 
{fart :  after  these  unequivocal  acts,  it  does  not  lie  in  the 
mouth  of  the  appettees  to  call  for  proof  from  the  appellants 
to  support  their  construction  of  the  •agreement.  Deliver- 
ing possession  of  land  is  always  deemed  an  execution  of  an 
*4greement)S0  as  to  dispense  with  writing  tsiider  the  statute ; 
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(1  Forth.  tW»  Phila.  ed')and  in  this  case  I  consider  the  acto 
in  question  equivalent  to  a  delivery  of  possession  of  the 
premises  to  the  company.  This  case  is  infinitely  stronger 
than  the  case  of  Only  v.  Walker ^{a)  where  the  defendant 
having  denied  the  agreement  in  his  answer^  evidence  was 
admitted  to  shew  that  he  had  confessed  the  agreement  at  a 
prior  time,  which  being  supported  by  the  testimony , of  onr 
witness  prevailed.  Our  case  is  stronger,  not  only  because 
the  (Condition  contended  for  is  not  denied  by  the  answer^ 
but  also  because  the  acts  done  by  the  appellees' testator,  ut 
supra^  are  much  more  conclusive  against  him  than  a  mere 
\  verbal  confession* 

As  to  the  abandonment  evinced  by  those  acts,  it  is  pow- 
erfully supported  by  several  of  the  other  circumstances  sta- 
ted in  the  bill.  These,  singly^  might  not  be  sufficient,  or 
might  be  susceptible  of  plausible  ansvyers,  but  coming  in  aid 
of  this  principal  circumstance  entirely  turn  the  scale. 

This  evidence  of  abandonment  is  not  confronted  by  any 
conflicting  testimony.  The  answer  of  Thomas  Nicolson 
stating  his  brother's  conversation  respecting  this  land 
^\'ZvJien  he  was  about  to  remove  to  the  seat  he  had  purchased^'* 
if  it  is  not  balanced  by  the  answer  of  the  other  appellee, 
does  not  necessarily  relate  to  a  point  of  time  posterior  to 
jthe  entry  and  erection  aforesaid,  (the  dates  of  wliich  are 
not  shewn,)  and  therefore  may  be  considered  as  applying 
to  a  period  anterior  to  his  conclusive  waiver  of  the  agree- 
ment. 

,  As  to  the  testimony  of  Richardson  Taylor^  it  is  not  only, 
perhaps^  in  conflict  with  some  of  the  circumstances  in  this 
case,  (such  as  the  inventory  of  his  estate  made  by  the  testa- 
.tor,  &c.)  but  applies  to  a  point  of  time  long  after  the  tes- 
tator had  concluded  himself  as  aforesaid  :— 4ie  was  not 
then  at  liberty  to  resume  the  property  which  he  had  long 
before  given  up  and  abandoned.  . 

Bdt  ijt  is  said  that  iWctp/y^/i  might  not  have  known  that 
the  house  admitted  to  have  been  built  for  the  company's 
negroes  was  located  on  his  land,  and  that  there  is  no  con- 
clusive proof  that  the  money  was  paid  by  or  charged  to  the 
company. 

I  Avill  premise  that  the  latter  part  of  the  first  objection  is 
in  conflict  with  the  second  : — ^the  admission  that  the  house 
*  445  ^^^  h\xi\t  for  the  company's  negroes  is  in  itself  pretty  ♦strong 
evidence  that  it  was  built  with  the  company's  money : — 
but,  besides,  a  charge  for  the  expense  of  building  it  is  con- 
tained in  the  books  of  the  company  "  to  the  general  account 
;*'  of  improvements  :"  what  improvements.^  improvements 
on  the  company's  premises,  and  for  the  company's  account. 
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As  to  any  mistake  on  the  part  ofNicdhoh^  in  respect  to  the 
spot  on  which  this  house  was  erected,  none  such  is  pre- 
tended, or  can  be  conceived.  7'he  defendants  explicitly 
admit  that  the  house  was  built  ^^  upon  the  spot  of  ground 
"  mentioned  in  the  written  agreement."  An  inspection  of 
the  boundaries,  stated  in  the  agreement,  will  shew  that  it 
is  highly  improbable  that  any  mistake  in  this  respect  could 
possibly  have  existed  ;  besides,  the  appellees'  testator  well 
knew  the  boundaries,  not  only  as  easting  npon  the  paper, 
but  as  marked  out  upon  the  soil  ;  he  shewed  this  ground 
to  his  brother  Thomas^  some  years  before  his  death,  and  he 
gave  a  memorandum  of  t,he  boundaries  to  his  clerk,  wish- 
ing him  to  set  up  corner-stones  on  the  premises,  a  little  be- 
fore his  death,  without,  in  either  case,  stating  any  uncer- 
tainty as  to  the  lines.  Admitting,  therefore,  that  it  was 
the  business  of  this  Court  to  make  the  appellees'  case  bet* 
ter  for  them  than  they  themselves  \have  chosen  to  make  it, 
it  would  require  a  great  degree  of  astuteness  in  us  to  shew 
that  any  mistake  in  locating  the  house  in  question  could 
possibly  have  existed. 

With  respect  to  this  house,  I  will  remark  that  the  ap- 
.  pellecs'  testator  has  not  only  neglected  to  charge  himself 
on  the  books  of  the  company,  with  the  expense  of  building 
it,  but  has  omitted  to  charge  tll^  company  with  the  rent 
thereof  either  on  the  books  of  the  company,  or  his  own 
private  books  ;  an  omission  which  militates  very  strongly 
against  the  ground  of  private  property  now  set  up  by  the 
appellees. 

As  to  the  case  of  Lanesborough  v.  Ockshott^  it  is  much 
stronger  than  the  case  before  us,  and  yet  a  waiver  was  held 
to  have  taken  place.  In  that  case  there  were  solemn  and 
unconditional  agreements  on  both  sides,  and  yet  circum- 
stances were  permitted  to  shew  that  the  agreements  were 
waived.  There  is  nothing  in  the  case,  (as  appears  from 
the  accounts  I  have  seen  of  it,)  which  shews  that  any  great 
jitress  was  laid  upon  the  length  of  time  in  which  it  had 
seemed  to  be  acquiesced  in.  In  that  case  there  was  the 
enjoyment  of  the  right  of  common  on  one  hand,  and  the 
receipt  of  quit-rents  on  the  other  :  in  this  case  '^there  is  a 
complete  abandonment  of  the  land  by  the  appellees'  testa- 
tor, and  enjoyment  of  it  by  the  appellants. 
.  But  it  is  said  by  the  Judge  who  preceded  me  that  no 
act  was  done  by  the  appellants  notifying  their  acceding  to 
the  waiver.  The  answer  is,  first,  that  this  act  of  their 
agent  absolved  them  from  the  necessity  of  it,  if  it  had 
been  limited,  as  to  them,  in  point  of  time  ;  and,  2d.  That 
no  such  limitation  exists  in  this  case.    They  were  at  liber- 
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tj  to  jom  issue  as  to  the  waiver,  at  the  time  of  hAngifi^ 
their  bitty  which  they  have  done. 

He  has  also  said  that  the  circumstances  in  this  case  are 
rebutted  by  the  testimony  of  Thomas  NicoUon^  supported 
bjr  that  of  Richardson  Taylor. 

I  have  already  said  that  the  former  relates  to  a  point  of 
time  antecedent  to  'the  actiial  abandonment  by  Nicokon^ 
and  thiit  the  tatter  refers  to  a  period  when  Nicokon  had 
estopped  himself  from  Resuming  thie  property,  whid)^  year* 
before,  he  had  solemnly  given  up,  subject,  however,  to  an 
acceptance  thereof  on  the  part  of  the  appeUants. 

I  have  thus  considered  this  strong  evidence  of  ab^ddn* 
ment,  as  it  wefre,  in  a  double  aspect-^lst*  As  refet^ble  td 
and  explanatory  of  the  origitial  agreement ;  and,  2d*  At 
amounting  in  itself  to  a  substantial  and  distinct  retnmsfer 
of  the  property  to  the  company. 

The  last  is  lea)st  probable ;  although,  on  the  ground  of 
an  implied  trusty  these  circumstances  might  be  amply  suf- 
£cient  to  vest  the  land  in  the  company.  The  first  is  most 
natural  and  reasonable  ;  and  amounts  in  my  judgment  t* 
conclusive  proof  that  the  original  agreement  tww,  as  it  is 
alleged  by  the  Appellants  to  tuive  been  :  and  these  circum*'^ 
stances  are  strong  enouffh  to  let  in  the  appellants  to  the 
h)mefit  of  that  agreement,  the  act  of  frauds  notwithsttod* 
hig. 

The  result  of  my  feflectibn  upon  this  case  therefore  i% 
that  the  dismission  of  die  bill  was  erroneous,  and  that  m 
prayer  ought  to  be  granted. 

Judge  Lroirs.  When  this  cause  was  <Srst  opevfed,  I 
thought  it  so  plain,  clear,  and  simple  as  scarcely  to  admR 
of  a  doubt,  and  was  surprised  at  the  decree. 

The  suit  is  said  to  be  brought  to  set  aside  a  sealed  coii- 
tract  £airly  entered  into  without  fraud  or  cireumvention. 
But  I  view  it  in  a  different  light.  1  consider  it  as  a  suit 
for  specific  performance  of  an  agreement  and  for  eteca- 
tion  of  a  trust ;  since  Nicolson  was  agent,  factor,  and  trus- 
tee of  the  company,  and,  instead  of  building  a  dweUingf- 
m  447  *house  for  himself  on  the  2  3-4  acres,  and  paying  for  them, 
(as  he  should  have  done  if  he  had  meant  to  appropriate 
diem  to  himself,)  improved  them  for  the  company,  an<l 
with  the  money  of  the  company,  and  therefore  had  no  ex- 
clusive right  to  them,  according  to  the  plain  intent  and 
meanbgof  the  agreement.  He  only  notified  a  VfUh  to 
have  part  of  the  16  acres  laid  off  for  the  purpose  of  build- 
iog  a  dweliing-house.  What  did  Atcheson  and  Cringtm 
toy  ?    W«  49  agree  that  the  land  be  laid  off  in  the  foUow- 
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iag  flMmncr.     For  vhat  use  and  purpose  ?    That  is  sot    ^cTt bb»> 
e^pruted;  but  surely  the'  words  **  for  that  purp09e^^  or        *^7. 
**  th€p,iu:p09e  afor.e$ta4^^  were  necessarily  implied  accord-    v^"^*^^^^ 
ing  to  every  rule  for  the  construction  of  deeds*  ^°P"  ^ 

Judge  WilleM  has  collected  and  laid  down  plainly  and  ^^^^ 
clearly  the  rules  for  construing  deeds^  in  the  case  of  Park'  Vicolson*s 
Aursl  V.  SmitA.Qi)  These  rules  are— 1.  •'  That  the  con-  Exccutorg. 
"  struction  ought  to  be  favourable,  and  as  near  to  the  ap-  , 

*♦  parent  intent  of  the  parties  as  possibly  may  be  and  the  j^A  ^<^ 
^  lav  will  permit  ;-7?2*  That  too  much  regard  is  not  to  be  334. 
^  had  to  the  natural  and  proper  signification  of  words  and 
^  senieiices,  to  prevent  the  simple  intention  of  the  parties 
^  from  taking  effect ;  for  the  law  is  not  nice  in  grants,  and 
^^  therefore  doth  often  transpose  words  contrary  to  their 
^*  order,  to  bring  ihem  to  the  intent  of  the  parties  ;— 
^*  3.  That,  when  the  words  of  a  deed  are  doubtful,  the  first 
*^  thing  to  be  inquired  into  is  the  intention  of  the  parties ; 
^^  — 4.  Th^t,  if  the  intent  be  plain  and  clear,  such  construcr 
^  tion  ought,  if  possible,  to  be  put  on  the  doubtful  words  as 
^^  will  best  answer  the  intention ;  and  that  which  manifestly 
*^  tends  to  overturn  and  destroy  it  ought  to  be  rejected  ; — 
*^  5.  That,  where  tbe  intent  is  plain  and  mapifest,  and  the 
^^  words  doubtful  and  obscure,  it  is  the  duty  of  a  Judge  to. 
^^  be  g$iute  in  endeavouring  to  &nd  out  such  a  meaning  as 
^'^  will  best  answer  the  intent  of  the  parties  ;(l)-— 6.  That, 
^  where  there  are  two  clauses  in  a  deed  repugnant  to  each 
^  other,  the  first  shall  be  received  and  the  latter  rejected.*^ 
These  rules  are  plain  and  rational,  hut  are  now  attempt- 
ed to  be  controverted ;  which  is  not  at  all  surprising,  since« 
unfortunately  for  mankind,  even  the  fundamental  rules  of 
morality  have,  at  times,  become  the  subject  of  doubt  and 
'  discussion  by  the  learned  and  ingenious  ;  which  shews,  as 
WiUes  observes,  what  the  wijt  of  lawyers  can  do  when  em- 
4)loyed  in  making  objections* 

"^Let  us  apply  these  rules  to  the  sealed  instnunent  now  in  ^  44} 
question ;  and  we  shall  find  the  intention  of  the  parties,  on 
which  the  contract  was  founded,  apparent  from  its  own 
words*  Why  did  NicoUon  express  his  wish  in  the  articles, 
if  that  wish  was  not  to  be  regarded  and  considered  as  the 
inducement  ?  If  it  was  the  inducement^  it  was  part  of  the 
condition  of  the  contract,  and  the  rules  of  construction  will 
consider  it  a^  such.  That  he  was  bound  to  build  the  house 
,  13  an  easy  and  necessary  implication,  and  as  binding  as  if 


(1)  Sec  stso  Mohan  277.  in  tbe  J^arl  of  Cianrickani'i^  cue. 
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expressed.  The  language  conveying  this  implication  is 
contained  in  the  first  clause,  and  nothing  repugnant  ta  it  is 
found  in  tiie  subsequent  clauses  :  but,  if  there  were,  such 
repugnant  part  should  be  rejected. 

He  never  built ;  he  never  surveyed ;  he  never  paid. 

But  it  is  said  that  the  partners  should  have,  sued  and 
compelled  payment.  Whose  duty  was  it  to  do  it  ?  Was 
it  not  his,  as  agent,  factor,  and  trustee  fbr.the  companjr' 
who  confided  in  him  that  he  wotdd  attend  to  the  interest 
of  the  company,  and  do  what  was  just,  right,  and  proper 
on  his  part  ?  Suppose  any  other  person  had  been  die  p^^- 
chaser ;  would  it  not  have  been  his  duty  tp  have  conapel- 
led  payment,  and  not  to  have  suffered  money,  which  might 
have  been  employed  in  their  trade  and  business  to  great' 
advantage,  to  lie  dead  for  ten  years,  without  evcrreceiving 
even  interest  ?  The  partners,  confiding  in  hiai,  may  not 
even  have  inspected  the  books  ;  and,  seeing  him  build  a 
house  on  the  land  for  the  use  of  the  company,  had  good 
reason  to  believe  that  he  had  abandoned  his  project  of 
building  on  it  for  himself. 

But  he  sowed  clover !  So  do  many  in  this  town  on  the 
lots  of  other  people ;  and,  I  suppose,  Mr.  Nicolson,  as 
agent  for  the  company,  might  have  sowed  clover  on  any 
part  of  the  16  acres  that  could  be  spared  for  that  purpose  ; 
but  purely  that  would  not  give  hiin  an  exclusive  right  to  die 
soil,  and  a  fee-simple  in  the  land. 

The  agreement  >vas  never  executed  on  the  part  of  Mr. 
Nkoison^  whose  busim^ss  and  duty  it  was  to  execute  it,  if 
he  meant  to  claim  any  1>enefit  from  it.  In  its  own  nature, 
it  was  merely  executory ;  and  his  whole  conduct  proves 
that  he  never  meant  to  execlite  it :  the  property,  therefore, 
was  never  changed,  but  belonged  to  the  company,  and 
having  been  sold,  the  appellants  have  a  right  to  their  re- 
spective shares  of  the  money  ;  that  is,  each  to  one-fifth. 

It  is  said  that,  if  the  land  had  fallen  in  value,  they  would 
have  made  him  pay  the  purchase-money.  How  fcould 
they  have  done  that,  when  he  never  built  upon  it  for  him- 
self, "^but  built  upon  it  for  their  use,  and  with  their  money 
which  increased  its  value  ?  The  truth  is,  that  if  it  had  not 
risen  in  value,  NicolsorCs  heirs  would  never  have  claimed 
it ;  besides,  the  very  words  of  the  agreement  made  it  op- 
tional in  him,  that  it  might  be  laid  offby  him,  and  valued, 
and  paid  for,  if  he  chose  to  do  so.  The  company  had  the 
use  of  it ;  and,  having  built  upon  it,  could  never  make  a 
purchaser  pay  for  it.  r 

I  have  no  difficulty  in  saying  the  decree  is  erroneous  and 
ought  to  be  reversed. 
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Hie  opinion  directed  to  be  entered  iros  as  follows  s 
^  This  Court  is  of  opinion  that,  as  the  articles  of  agree- 
^  liient  made  and  entered  into  on  the  19th  July^  1792,  by 
•*  and  between  the  appellants,  John  Cringati  w^dWiliiain 
^  AtcheBon^  and  George  Nicokoriy  since  deceased,  as  part* 
^  ners  in  the  rope*widk  company,  mentioned  and  referred 
^  €0  in  the  bill  and  answer  filed  in  this  cause,  for  laying  off 
"  a  part  of  sixteen  acres  of  land,  which  had  been  purchased 
•*  by  the  said  Geotge  Nicelson^  as  superintendant  and  agent 
•*  for  the  rope-walk  company,  of  WiUtcm  Mayo^  for  the  use 
^  of  tfie  company,  were  made  at  the  request  of  the  paid 
^  Nleobon^  to  accommodate  him,  for  the  purpose  of  build- 
^  ing  a  dwelling-house  ;  and  as  the  said  Nieobon  lived  ten 
*^  years  after  the  date  of  the  said  agreement,  and  did  not 
•*  surrey  or  lay  off  the  part  of  the  said  land  he  i^ished  to 
**  have  for  the  purpose  aforesaid,  or  build  a  dwelling-house 
•*  thereon,  or  pay  the  value  thereof  according  to  the  said 
**  agreement ;  but,  instead  thereof,  did  build  a  bouse  there^* 
^  on  for  the  use  of  the  company,  at  the  cost  and  charges  of 
**  the  company ;  he  tbereby  relinquished  and  abandoned  att 
••  right  to  the  part  of  the  said  land  he  wished  to  have  laid 
^  off  for  his  use  under  the  said  agreement.  Supposed  to  be 
^  adK)ut  2  3-4  acres  ;  and  the  said  latid  having  been,  since 
•*  the  death  of  the  said  George  Nkolsen^  sold  by  the  appel* 
•*  lees,  as  his  executors,  they  ought  to  account  with  the  ap- 
**  pellants  fiftp  the  amount  of  the  sales,  and  pay  to  each  of 
**  them  one-fifth  part  of  the  money  arising  from  the  said 
^  sale,  with  interest  from  the  time  the  said  purchase-mone^ 
**^  becante  due.** 

Decree  reversed,  aiid  cause  remitted  hft  ferther  pro- 
ceedings according  to  this  opinion* 
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STEPHEKJOHNSONw^ntm^XojtAyiy Janet Mnrten    ^^^^^ 
as  an  agent  to  purchase  for  her  a  negro  girl.     He  accord-  a  bond  be- 

inrfy  purchased  one  of  ^certain  Thomas  Priichett ;  but,  be-  inir  given, 

^  "^  *^  -^.  eonditioned 

to  be  xpid  upon  the  obligor's  paying^nH  costs  snd  dani«g«8.  which  shall  be  awarded 
in  consequence  of  the  obligee's  delivering  to  iiim  a  negro  slave,  a  judgment  obtained 
hy  a  third  person  against  the  obligee  for  the  same  slave  is  sufficient  to  warrailtaH  ac- 
tion on  the  bond,  withoutproof  of  satisfaction  of  the  judgment 

A  slave  the  property  or  A.  is  sold  by  B.  (without  authority)  to  C,  and-  by  C.  deK- 
Tered  to  D.;  A.  brings  an  action  of  detinue,  and  obtains  judgment  against  C  :-»he     -^ 
cannot  df^erwards  bring  an  Action  for  the  same  slave  against  D.,  notwithstanding  bis  "^ 
jodgment  agtiinst  C.  is  unsatisfied. 

A  judgment  lor  the  pUuntiff  might  not  to  be  reversed,  on  the  ground  that  the  Canity 
at  the  instance  of  the  defendant^  gave  an  erroneous  instruction  t*  the  jurjr. 

¥•!..  L  3  M 
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fore  he  delivered  her  to  Mrs.  Murrell^  he  w«9  warned  hf 
Benjamin  Pritchttt  not  to  part  widi  her,  as  he,  the  said 
Benjamin  claimed  her  as  his  property.  He  thereupon  re- 
fused to  deliver  the  said  girl  to  Mrs.  Murrell^  until  ho 
should  be  indemnified  for  so  doing ;  in  consequence  where* 
of  an  indemnifying  bond  was  executed  by  Mrs*  MurreU^ 
with  Samuel  MurreU  her  security,  conditioned  to  be  void 
upon  her  paying  all  costs  and  damages  that  should  be 
awarded  in  consequence  of  the  delivery  of  the  negro  to  her. 
Benjamin  Pritchett  brought  suit  in  the  Count}'  Court  of  Cb- 
roliney  and  recovered  the  negro,  (or  her  value,  if  she  was 
not  to  be  had,)  of  Johnson^  who,  on  his  part,  brought  aa 
action  agsunst  Thomas  Pritchetty  on  the  warranty  in  his  bill 
of  sale,  and  obuined  judgment  ;  but  the  execution  was  re- 
turned "  no  eflpects."  After  this,  Phiiip  B.  Johmony  ad- 
ministrator of  Stephen  Johnson  deceased,  brought  suit  on 
the  indemnifying  bond,  in  the  District  Court  of  CharioUes*^ 
vilky  against  Jtmet  and  Samuel  Murrelly  who  pleaded  ^^  co- 
*^  venants  performed,"  upon  which,  issue  being  joined,  the 
parties  went  to  trial.  j 

At  the  trial  of  the  cause,  the  record  of  Caroline  Court  was 
introduced  to  shew  the  recovery  by  Benjamin  Pritchett  of 
Stephen  Johnson  ;  but  the  counsel  for  the  defendants  mo- 
ved the  Court  to  instruct  the  Jury,  "  that,  by  law,  the 
^  plaintiff  could  not  sustain  his  action  against  the  defend- 
^  ants,  unless  he  should  prove  an  actual  discharge  or  pay- 
^'ment  of  the  amount  of  said  recovery  by  the  defendant 
^^  Johnson  to  the  plaintiff  Pritchett;  but  the  Court  refused 
^^  to  give  such  instruction  to  the  jury  ;  on  the  contraiy,  in- 
^  structed  them  that  the  judgment  against  Johnson  was 
^  sufficient  to  enable  the  plaintiff  to  recover,  without  proctf 
**  of  payment  of  the  amount  of  such  recovery  ;"  to  which 
opinion  of  the  Court  a  bill  of  exceptions  was  filed. 

The  counsel  for  the  defendant  moreover  moved  for  an 
instructtoti  to  the  Jury,  that  an  action  of  detinue  was  soU 
maintainable  by  Benjamin  Pritchett  ^gsAnst  Janet  MurreU^ 
and  the  Court  instructed  the  Jury  ^^  that  a  recovery  mig^ 
'^  so  be  had  of  the  said  slave,  unless  the  said  Janet  could 
^*  prove  the  payment  of  the  value  of  the  said  slave  by  JoAt^ 
**  son  to  the  said  Benjamin  Pritchett J*^  The  Jury  found  « 
verdict  for  the  plaintiff,  and  judgment  was  entered ;  from 
'*which  an  appeal  was  taken  by  the  defendant,  Samuel  Mur-- 
relly  to  this  Court. 


Sandolphy  for  the  appellant,  made  two  points,  1.  That 
the  jcidgment  against  Johnson  was  not  sufficient  to  g^e 
him  an  action,  but  that  he  ought  to  have  paid  the  mon^ 
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-first;  and  2.  That,  as  the  slave  was  purchased  by  yohnton 
with  Mrs»MurreU^s  own  money,  an  action  of  detinue  might 
still  be  maintained  against  her  by  Benjamin  Pritchett^ 
if  the  money  had  never  been  paid  to  him ;  and  there- 
fere  she  oughrnot  also  to  be  subject  to  the  action  of  John' 
Sen. 

In  support  of  the  first  point,  he  contended,  that  the  in- 
tention of  the  bond  was  to  indemnify  Johnson  against  any 
injury  which  he  should  sustain  inconsequence  of  delivering 
the  negro ;  the  words  being  that  Janet  Murrell  should  pay 
all  C09ts  anddamagek  awarded  against  him  ;  and  that  there 
Iras  no  evidence  of  the  smallest  injury  sustained  by  him, 
since  it  did  not  appear  that  he  had  been  compelled  to  pay 
the  money. 

In  support  of  the  second  point,  he  observed,  that  if  ^S^- 
jamin  Pritchett  had  received  the  money  of  Johnson^  hit 
doing  so  might  have  been  considered  as  a  confirmation  by 
him  of  the  sale  of  the  slave ;  but  otherwise  not  ;~-that 
either  his  actual  receipt  of  the  money,  or  any  thing  equiva«> 
lent  thereto,  which  would  amount  to  an  abandonment  of  his 
claim  to  the  slave,  would  be  sufficient  to  authorise  Johnson^ 8 
action  against  the  Murrelh  ;  but,  no  such  circumstance 
appearing,  his  right  remained  undiminished,  and  might  be 
prosecuted  against  Mrs.  Murrelly  in  whose  possession  the 
slave  was. 
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Nicholas^  for  the  appellee.  The  spirit  of  the  contract 
where  consistent  with  the  words,  is  to  be  followed ;  but 
not  a  supposed  contract,  inconsistent  with  that  entered  into 
by  the  parties.  Here  the  contract  was,  that  Mrs.  Murrell 
snould  pay  such  costs  and  damages  as  should  be  awarded 
against  Johnson  ;  the  plain  import  of  which  was  that  she 
should  pay  whatever  was  recovered  of  him.  It  was  not  a 
general  stipulation  to  indemnify^  but  a  special  agreement 
to  pay  whatever  should  be  recovered.  If  the  contract 
had  been  as  Mr.  Randolph  contends,  its  words  would 
have  been  to  refund  whatever  Johnson  was  compelled  to 


*%. 


ie  judgment  against  Johnson  was  in  itself  an  injury  to 
him,  though  he  had  not  satisfied  it ;  for  in  an  action  oi  de- 
tinue bail  is  required  ;  and  no  doubt  he  gave  it : — his  per- 
son was  therefore  bound,  and  his  bail  might  deliver  *nim 
up.  His  having  made  an  ineffectual  attempt  against  7%^- 
mc^  Pritchett^  ought  not  to  bar  him  of  his  suit  for  indemni- 
fication. 

As  to  the  second  point,  Benjamin  Pritchett  having  made 
his  election  to  sue  Sttphtn  Johnson  for  the  negro,  and  hav- 
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Sthenic  Court  qf  A^aU^ 

ing  obtained  judgment,  he  cannot  now  sue  Mrs.  IdurrctL 
That  judgment  could  be  pleaded  in  bar  of  such  suit.  But 
whether  this  be  so  or  jyn,  if  the  Coiut  gave  an  erroneous 
instruction  to  the  Jury,  it  was  an  error  in  favour  of  the 
defendants^  of  which  the  defendants  therefor  cannot  take 
advantage. 

Randolph^  in  reply.  At  law  Mrs.  Murrett  could  not  dis- 
charge herself  from  this  judgment  by  surrendering  the 
slave  to  Pritchett^  A  Court  of  law  does  not  contemplate 
yrhat  may  be  done  in  a  Court  of  equity. 

Nkhohs.  It  was  in  her  power  to  have  removed  this 
difficulty  before  the  trial ;  because  she  might  have  deliver* 
ed  the  negro  to  the  sheriff  wheii  he  had  the  e:jcecution  in 
detinue. 

Randolph.  She  might  never  have  heard  of  that  suit^  and 
njras  no  party  to  it. 

Saturday i  October  IT*        ^ 

Judge  Tucker,  after  stating  the  case,  made  the  follow- 
ing observations :  Althoqgh  no  case  was  cited  at  the  bar 
which  appeared  to  be  peciuiarly  applicable  to  thisquestiony 
I  was  struck  with  the  idea  that  I  had  seen  such  a  one.  The 
{a)CrtkSUz.  cases  of  Btish  v.  Redgeley^{a)  and  Bothwright  v.  Harvyy{V\ 
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(which  latter  case  is  refeired  to  in  3  Bac.  Abr.  707.  old  ed. 

Owa!!!l9Mi  ^^^  ^oth  expressly  in  point;  and  in  the  6rst  it  was  resolved 
diat,  immediately  upon  the  judgment  given^  the  plaintiff* 
was  damnified ;  for  his  body,  goods,  and  lands  are  liable  to 
the  execution,  and,  if  he  afterwards  alieneth  his  lands,  he 
cannot,  by  reason  of  this  Judgment,  warrant  it  to  be  free 
from  incumbrance  ;  so  that  by  the  very  judgment  be  ifl 
damnified  ;  and  the  Court  ^dded  that,  it  the  defendant, 
after  the  judgment,  had  paid  the  debt,  or,  in  the  case  be- 
,fore  us,  naA  delivered  the  negro  to  Beiyamin  Pritchett^  still 
it  would  not  serve  ;  for  Johnson  (or  the  plaintifi*  in  that 
case)  was  damnified  before.  And  the  same  doctrine  is  ra* 
pressly  repeated  in  Bothwright  v.  Haroy. 

^453  ^There  is  another  point  suted  in  the  bill  of  exceptioos, 

which  appears  to  have  been  very  improperly  iatrodiiced^ 
upon  which  the  Court  instructed  thejuij  as  request^ 
iNo  exception  was  taken  to  the  opinion  oi  the  Coui^  and 
^erefore  it  seems  to  me  to  be  unimportant  in  this  case.  I 
shall  only  say  that  I  do  not  concur  in  opinion  with  the  Ji^jg^ 
who  gave  it. 
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The  opinkm  of  the  Couit  was  eQtrrf4  99  foUov«  :         '  qctobks, 

"  This  Court,  not  approving  of  the  ppimon  aqd  sf  cond  *^'^' 

**  iostructiop  given  by  the  DistrictCourt  on  the  trial  of  thia  ^"^^"^^ 

**  cau$e,  as  suted  in  the  second  exception  to  that  ppiinon  Murrell 

«<  filed  in  this  cause,  but  considcrbg  the  instruction  as  im-  john8<m<s 

^^  material  to  the  issue  tried,  is  of  opinion  that  there  is  no  Adm>. 

*'  error  in  the  first  instruction  excepted  to,  nor  in  the  judg-  ■ 
*'  mentt    Therefore  it  is  considered  that  the  said  judgment 


"  be  AFf  IRM ED." 
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Lipscomb's  Administrator  of^mt  Winstop,  Admi- 
nistrator of  Littlcpage« 

THIS  was  an  appeal  from  a  decree  <^  the  late  Judge  of  Where  an  in- 
the  Hi|^  Court  of  Chancery.  junction  is 

The  biU  states  that  the  complainant  is  administratw  of  Cj^enf  * 
4mbr9^e  lipscomi^  late  of  iiunov0r  CmiHiy^  deceased  i  thatt  and  an  ac. 
in  Qct0bcr^  1 790,  Richard  Utthp^gf  instituted  a  suit  against  co«nt  ^- 
the  said  decedent,  in  Hanover  Courij  and  obtained  a  judg-  lj^"g*5i. 
mept,  on  an  account,  for  the  sum  of  19A  1^.  04/* ;   that,  ^cted,  the 
ftom  a  setdement  and  receipt,  (exhibited  with  the  bill,)  the  commiasion- 
<;ofnpIainant  believes  his  intestate  to  have  settled  with  and  ^^  ^ST^^  "^ 
pfiid  to  Thomas  Starke  the  sum  of  701.  I4*»  1(W.  in  dis-  p^^^tiff  ^ 
charge  of  taxes  for  the  years  1787,  1788, 1789  and  170O,  taw  credit 
and  of  other  accounts  ;  that  he  believes  the  said  Starke  9iCi-'  for  clalmt 
^  as  deputy-sheriff,  in  the  said  County  of  Hmaver^  during  "d^to^ti^  hJl 
the  same  years,  and  was  duly  authorised  to  receive  said  nr,  qor  mww 
l^es,  fees,  &Cf  ;  that  his  intestate,  as  appears  by  a  receipt  tioned  in  the 
dated  the  3d  of  March^  1783,  paid  fVtUiam  Tarn fiins,  (who  •"•^J''  '^ 
the  complainant  believes  also  acted  as  a  deputy-sheriff,)  ^^^  im^Sate 
ten  pounds  in  a  warrant :  from  which  exhibits  the  com-  to  the  com- 
plainant believes  that  his  intestate,  on  the  39th  day  oiOctB^  mencement 
*rr,  1790,  was  indebted  to  Littkpage  in  the  sum  of  18/.  19f»  o^^«»»"^ 
Zd*  and  no  more :  that,  since  the  death  of  his  intestate,  x  ahenfT 
^Z.f^e/i;^j'^bit>ught6uit  against  him  as  administrator :  that  who  indol- 
Ae  said  suit  was  dismissed  for  want  of  a  dedaratiwa,  but  5*^,.*  ™** 

for  his  tazea» 
ito  consideration  of  which  the  latter  agreed  to  indemnify  him  by  payi«|^  all  damaffes 
-vhidi  the  Commonwealth  might  recover  of  him  in  consetpienps  of  his  failing  in  doe 
gHPe  tp  pay  the  said  taxes  ia^  the  treasury^  was  allowed  to  recover  the  amount  of 
Mft^h  tasea,  with  lawful  interest*  from  the  umes  when  respectiyel/  i^yable.  ^ 

Part  of  those  taiies  beinf  payable  in  tfrtififam,  the  value  ef  the  certifioatef^  # 
thoH  resfieetinc  tintit,  was  decided  to  be  the  rate  at  which  they  ou^t  to  be  aUowed  < 
and  not  the  valine  at  the  time  ofnuUing  the  M 


A  person  coming  into  a  Court  of  equity  to  iiqpeach  s  jqdgn^ent  at  law,  moftg  <m 
llUfM,4towhat«qiiltf  yr^uifM.    ^ 
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•cTotsftt'  afterwards  reinstated  on  motion  :  that  he  did  not  Ica^w 
"^^7.       that  the  same  could  be  proceeded  in,  without  some  process 

^l^*^^*^^    served  on  him  after  it  was  reinstated  :  that  the  verdict  was 

t^i^tcQiabU   ditrefore  by  surprise  :   that  the   amount  recbvered  was 
^J^  '       213/.  14*.  7  l-2rf.,  without  allowing  to  his  intestate  any  crc- 

Littlepage*t  dit,  except  for  26/.  4ts.  9  U%d,  ;  that  if  he  had  been  appri- 
Adm'^.      sed  of  the  trial,  he  could,  as  he  believes,  have  sau8&cd  the 

•*—*'—■"   Jury  that  nothing  was  due  ;  he  therefore  prayed  an  injunc- 
tion to  the  judgment,  and  lor  general  relief. 

The  injunction  being  granted,  Rkhard  Littkpage  filed  ait 
answer  to  the  following  effect : 

That  in  the  year  1783,  he  qualified  as  deputy-sheriff,  ia 
Hanover^  under  Geddis  Winston^  and  continued  to  act  as 
such  for  the  years  1783,  1784,  1785, 1786,  1787,  1788  and 
1789,  during  which  years  the  intestate  of  the  complainant 
became  indebted  to  him  in  the  sum  of  103/.  XOs.  3  1-2^ 
epecie^  and  36/.  6«.  4  \'2d*  certificates^  as  per  account  an* 
nexed  :  that,  on  the  1st  of  May^  1798,  a  balance  was  due 
him  of  141/.  149.  3^.  specie^  and  58/.  15^.  8<£  certificates^ 
including  interest  to  that  day  en  both  sums  ;  that,  on  this 
account,  the  judgment  was  rendered  against  the  complain* 
ant,  as  administrator,  for  213/.  14«.  7  \'2d.  and  costs  ;  that 
the  verdict  was  not  obtained  by  surprise  ;  that  wlule  the 
cause  was  depending,  and  twelve  months  before  the  verdict, 
the  complainant  had  an  interview  with  him,  and  proposed 
a  meeting  to  settle  the  accounts ;  but  the  complainant  fail* 
ed  to  attend  at  the  appointed  time  and  place,  and  the  de- 
fendant was  obliged  to  proceed  in  his  action  :  that  the  suit 
against  the  complainant's  intestate^  in  which  the  verdict  for 
12/.  19^.  Zd.  was  rendered,  was  upon  an  old  private  accoimt^ 
of  long  standing,  annexed  to  the  answer ;  that  all  the  items 
in  the  said  account  were  just ;  but,  for  want  of  legal  proof, 
BO  more  than  the  last  mentioned  sum  was  recovered :  that 
Starke  acted  as  a  deputy  with  him  during  the  years  1787, 
1788,  and  1789 ;  that  Lipscomb  had  two  estates  in  Hanover i 
one  in  the  district  allotted  to  Starke^  and  one  in  the  respond- 
ent's limits  ;  that  whether  any  part  of  the  taxes  within  tile 
said  limits  was  included  in  the  sum  paid  Starke^  he  cannot 
speak  with  certainty  ;  but  he  knows  that  part  of  that  sum 
was  for  the  taxes  of  1790,  when  the  respondent  did  not  act| 
that  Tompkins  was  deputy-sheriff  in  Hanover^  in  1781  and 

«  1782,  and  had  nothing  to  do  with  the  taxes  of  1783  ;  and 

^  AiS  that  his  receipt  cannot  affect  *the  respondent:  that  the  rea*; 
son  his  accoimt  against  Lipscomb  for  taxes  was  kept  sepa- 
rate from  his  private  account,  was,  because  Lipscomb  had 
agreed  with  him,  in  case  he  would  grant  him  indulgence, 
for  the  said  taxesy  to  indemnify  and  save  the  respondeiit 
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Barmless  by  paying  to  him  all  such  damages  as  the  Com- 
monwealth might  recover  of  him  in  consequence  of  his  fail- 
ing to  pay  in  due  time  the  said  taxes  into  the  treasury : 
that  when  his  property  was,  in  1792  and  1793,  under  execu- 
tion for  a  balance  due  the  public,  he  urged  Lipscomb  to  pay 
what  he  owed ;  who  gave  strong  assurances  of  payment, 
but  never  made  any  during  his  life ;  and  that  alter  his 
death  the  respondent  was  constrained  to  sue. 

On  the  16th  of  March^  1801,  the  suit  abated  by  the  de- 
fendant's death,  and  was  afterwards  revived  against  Wm.  0. 
Winston^  his  administrator. 

An  account  was  directed  ;  and  the  commissioner  made 
a  report^  in  which  he  charged  the  estate  of  Ambrose  Lips* 
fiomby  the  complainant's  intestate,  with  certijicate  and  specie 
taxes  for  the  years  1783,  1784,  1785  and  1786,  and  with 
the  certijicate  and  specie  taxes  on  John  Lipscomb^s  estate 
for  1783,  1784,  and  1785 — ^rated  the  certificates  at  their 
nominal  amount,  deducting  only  five  per  cent,  for  deprecia- 
tion of  value,  and  allowed  interest,  on  the  several  taxes, 
from  the  times  when  the  same  were  respectively  payable  : 
but  disallowed  the  claim  of  lAttlepage*s  estate  for  the  taxes 
of  the  years  1787, 1788,  1789  and  1790,  and  that  oiLips- 
eornb^s  estate  for  a  credit  on  account  of  the  ten  pounds  sta- 
ted to  have  been  paid  to  William  Tompkins.  The  last  men- 
tioned credit  was  not  admitted,  because  the  receipt  was 
dated  in  1783,  and  Littlepag'e  claimed  no  taxes  prior  to 
those  of  1783,  which  were  collectable  in  1764.  In  estima- 
ting the  value  of  iht  certificates^  the  commissioner  was  go- 
verned by  a  certificate  from  Messrs.  Pickett^  Pollard^  &f 
2ohnston^  stating  the  present  value  of  such  paper  ;  and  al- 
wed  the  smallest  of  two  prices  at  which  they  said  they 
were  selling.  Simdry  depositions  and  aflBdavits  were  ex- 
hibited before  the  commissioner,  by  the  complainant,  sta- 
ting various  circumstances,  which,  together  with  the  mode 
of  commencing  the  account  of  Littlepage  against  Lipscomb^ 
for  sundry  items,  (in  which  the  taxes  were  not  included,) 
the  several  nonsuits  at  law  suffered  by  Ltttlepagey  and  the 
length  of  time,  were  relied  on  as  presumptive  proof  that 
the  claim  had  been  fully  discharged.  Opposed  to  this  cir- 
cumstantial evidence,  the  defendant  filed  several  deposi- 
tions :  but  the  commissioner  rejected  them  on  *both  sides. 
He  also  did  not  allow  to  Littlepage* s  estate  several  items  of 
a  private  nature,  which  he  had  blended  with  his  account  for 
taxes* — '^o  this  report  the  complainant  excepted. 

1.  Because  the  charge  of  taxes  for  the  years  1783, 1784, 
1785  and  1786,  ought  not  to  have  been  allowed  ;  since 
LittUpage^  long  after  those  taxes  were  due,  had  sued  Lips- 
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456  Suprenie  tioutt  d/Apptsk. 

•cTo^Btt    ^6^  /  fttatUig  dii  *cc6iuit  up  to  a  po^tterioir  6ztt^  id  irllldi 

isof-       the  daid  taj«i^  Were  not  comprehended  ;  zttA  the  circtifa-^ 

^^'■''^"^6^    itahce  tflat  Ae  taxes  far  the  subsequent  years  had  been 

*-i5«c<^tob'*  paid,  ought  (aS  in  the  case  of  rcnt-arrear)  to  be  received 

^^^       ds  proof  that  nothing  wai  due  for  the  preceding  yeaiis. 

Littlepa^      Si.  Because  the  cotnmissioner  had  charged  the  tom^aiA- 

Adm'r.      ftut  With  the  tales  on  yMnZi^^dmAV  estate,  On  to  odiet* 

— — ~—  evidence  but  that  of  Ambrose  LtpscofnH*$  having  been  hiA 

administrator ;   although  Littkpagt  himself  fasul  tieither 

thade  this  charge  in  his  siccount,  nor  insisted  on  it  in  hift 

answer  ;  the  same  heingjirst  bf Ought  Jbfwatd  in  the  conl- 

diissiotier's  report, 

i*  Because  iniertst  had  been  impToperiy  charged,  there 
being  no  right  to  charge  interest,  except  on  the  itimspaklb^ 
Ltttleptige  (or  Ambrost  Lipscomby  and  no  evidence  being 
adduced  that  any  such  payment  had  ever  been  ^ade. 

4.  Because  the  certificates  Were  debited  at  their  j^re^^nf 
advanced  value^  Whereas,  if  the  complainant  was  evet 
chargesiMe  with  ^em,  it  could  only  be  according  to  theit 
vdkte  when  he  became  chargeable. 

5.  The  compliiinant  excepted  generally  to  the  charg<^ 
in  the  report,  contending  that  by  the  proofs  exhibited 
nothing  appeared  to  be  due  to  the  estate  of  Lttttepage^  and 
that  his  answer,  having  been  disapproved  in  sundry  particu- 
lars And  shewn  to  be  whoily  unworthy  of  credit,  ought  not 
to  be  regarded. 

6.  He  also  excepted  to  the  principle  avowed  by  the  com- 
missioner of  throwing  the  onus  probandi  on  the  comphdn- 
dnt,  whereas,  the  trial  at  law  having  been  by  surfrise^  thfe 
evidence  to  support  the  account  produced  by  lAttiepagt 
ought  now  to  be  the  same  with  that  required  before  a  Jury, 
In  which  respect  its  incompetency  was  manifest. 

TTie  chancellor  by  his  decree  confirmed  die  report ;  and 
directed  the  mjunction  awarded  the  complainant  to  be  dis- 
solved as  to  159/.  8^.  7d.  (the  sum  stated  by  the  commis- 
sioner to  be  due,)  and  perpetuated  as  to  the  balance  ;  and 
the  costs  to  be  equally  borne  by  the  parties :  from  which 
decree,  Lipscomb  appesded. 

*  457  ^Randolphy  for  the  appellant,  insisted  on  the  various  ex- 

ceptions above  mentioned,  and  contended  that  he  came 
properly  into  a  Court  of  equity,  on  the  ground  that  the 
verdict  at  law  was  obtained  by  surprise,  no  notice  having 
been  given  of  the  reinstatement  of  the  suit. 

He  observed,  in  support  of  the  4th  exception,  that,  .if 
Lipscomb  had  been  a  delinquent  trustee^  it  might  have  been 
reasonable  to  charge  him  with  the  nominal  amount  of  tfa^ 
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eerdficates :  but  here  the  case  was  widely  different ;  the 
sheriff  had  probably  bought  those  certificates  at  only  5s,  in 
the  pound,  and  ought  to  receive  no  more  than  he  gave  for 
them.  Littlepage  was  in  reality  a  trustee  for  Lipscomb ; 
and,  upon  principle,  as  such,  should  have  done  the  best  he 
could,  and  not  have  speculated  for  his  own  advantage. 
The  case  of  an  executor  is  parallel  to  this.  If  he  pays  a 
debt  of  his  testator  at  Us.  in  the  pound,  he  cannot  charge 
the  whole  amount  to  the  estate. 

*'  In  odium  spoliatoris  sunt  omnia  prast^menda.^^  But 
that  maxim  does  not  apply  tp  this  case.  The  commission- 
er therefore  ought  not  to  hare  presumed  against  Lipscomb 
without  proof. 

Judge  Lyons.  If  you  open  an  account  in  equity,  you 
can  only  do  it  so  far  as  you  can  shew  error. 

Randolph.  This  is  the  rule  where  the  party  applying 
bad  an  opportunity  of  defence  at  common  law ;  but  not 
otherwise. 

Nicholas^  for  the  appellee,  contended, 

I.  That  the  exceptions  had  been  properly  overruled. 
As  to  the  first  exception,  he  said  it  tiras  the  practice  of 
littkpage  to  agree  with  the  people  that,  in  case  of  his  in- 
dulg^g  them  for  taxes,  they  were  to  pay  him  any  damages 
and  charges  which  might  be  recovered  by  the  Common^ 
wealth  in  consequence  of  their  failing  to  pay. 

Judge  Tucker.     Is  not  this  a  turpis  contractus  ? 

Nicholas.  It  might  have  been  a  fair  agreement  to  provide 
ag^nst  contingencies.  But  this  is  unimportant,  as  we  do 
Hot  claim  the  damages^  and  they  have  not  been  allowed  us. 
The  object  of  the  argument  is  only  to  explain  the  reason  of 
tMtlepag^s  keeping  a  separate  account  for  the  taxes. 

^There  is  no  analogy  between  the  case  of  rents  and  this  ife  45g 
•f  taxes.  Such  is  the  connexion  between  a  tenant  and  his 
landlord,  that  payment  of  the  prior  rent  is  presumable 
whet«  the  posterior  has  been  paid.  But,  in  this  instance, 
the  greater  part  of  LipscomVs  estate  was  in  Starke*s  pre- 
dnct ;  and  it  does  not  follow,  because  Starke^  by  his  assi- 
duity, made  cdlections  for  certain  years,  that  othe>  depu- 
ties did  the  same  for  the  preceding  years.  Receipts  2it>t 
produced  for  the  payments  to  Starke^  and  for  a  payment  ia 
1 793.    This  shews  that  Lipscomb  was  in  the  habit  of  tajking 
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•cTOB£A«    care  of  receipts.  *  Why  then  does  he  not  produce  receipts 

1807.  ^    for  the  other  payments,  if  they  ever  were  made  ? 

^"^"^^'^^^        As  to "  the  second  exception,  the  words  of  TompHn^fs 

tripscamb^s    i*eccipt,  dated  March  2,  1783,  shew  that  the  taxes  on  John 

Adip  r       Lipscomb^s  land  were  paid  by  Ambrose  Lipscomb  his  ad- 

Littlepage*8  ministrator. 

Adm*r.  The  third  and  fourth  exceptions  are  not  better  founded. 

'■  Wh'ere  the  sheriflF agrees  to  pay  a  man^s  taxes  for  hint,  kit 

liability  to  the  public  is  a  sufficient  consideration*  for  htm 

to  recover  the  money.     It  is  said  there  is  no  pn»of  that 

this  money  has  been  paid  into  the  treasury.     But  the  land 

was  listed  on  the  commissioner's  books ;  the  sheriff  was 

charged  according  to  those  books  :  judgments  have  been 

obtained  on  behalf  of  the  Commonwealth  against  him  ;  and 

Lipscomb  has  been  exonerated.     The  sheriff  was  liable  t* 

damages  and  interesty  and  ought,  therefore,  to  recover  m- 

terest  at  least.    There  is  no  reason  to  disallow  him  the 

present  current  value  of  the  certificates. 

In  answer  to  the  fifth  exception,  Mr.  Nicholas  took  a 
view  of  the  testimony,  and  compared  the  various  deposi- 
tions with  each  other  ;  from  which  he  inferred  that  a  ba- 
lance was  established  to  be  due  from  Lipscomb  to  Little* 
page^  and  that  no  part  of  the  evidence  contradicted  the 
answer. 

The  sixth  exception,  he  observed,  was  groundless,  be- 
cause the  commissioner  certainly  proceeded  on  proofs  be- 
fore him  ;  not  on  a  presumption  against  the  complainant* 
But,  as  there.had  been  a  trial  before  a  Jury,  the  utmost  the 
complainant  in  Chancery  could  do  was  to  surcharge  and 
falsify  the  account  of  the  plaintiff  at  Icrw^  The  compkan- 
ant  is  said  not  to  have  been  present  at  the  triaL     But  the 

Claintiff  at  law  could  not  have  obtained  a  judgment  uriesa 
e  had  proved  his  account. 

II.  The  commissioner  did  wrong  in  rejecting  the  cfadoi 
of  Littlepage  for  the  taxes  of  the  years  1787»  1788,  1789, 

^  459        *and  1790,  the  amount  of  which  ought  now  to  be  added  to 
the  sum  decreed  the  appellee. 

It  was  a  mistake  in  the  commissioner  to  suppose  diat 
Starters  receipts  covered  all  the  taxes  due  from  Lipscomb 
/or  those  years  ;  since  .he  had  other  lands  in  parts  of  die 
Gounty  not  in  Starters  precinct* 

III.  As  there  was  no  proof  of  surprise  on  the  com- 
plainant, and  it  is  denied  in  the  answer,  the  injunction 
ought  not  to  have  been  sustained. 

A  defendant's  own  neglect  is  no  reason  to  permit  his 
going  into  Chancery.  A  sufficient  reason  shoald  be  shewn 
for  his  not  making  a  defence  at  law«    The  only  reason  i|s- 
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pi^^iied  here,  is,  that  he  did  not  know  that  the  suit  ooqj[d  be    ootobeb^ 
reinstated  on  motion.   Ignorance  of  law  is  no  excuse.  jBut,     '  ^^^- 
as  it  appears,  he  was  acquainted  with  one  point  of  law,  viz* 
that  the  suit  could  be  dismissed  at  the  rules  for  want  of  a 
declaration,  it  is  presumable  he  must  have  known  some- 
thing of  another ;  that  it  could  he  reinstated.     No  doubt, 
he  consulted  counsel  as  to  the  steps  he  took  ;  and  his  coun- 
sel ought  to  have  informed  him  that  the  dismission  at  the  .     ' 
rules  was  not  conclusive.     Besides,  the  suit,  after  the  re- 
instatement, remained  on  the  docket  twelve  months  be-   . 
lore  the  trial. 

CalL,  on  the  same  side,  in  addition  to  the  points  urged  by 
Jficholas^  said  it  was  no  objection  nofw  to  the  allowance  of 
part  of  Littlepage^a  claims,  that  such  part  had  not  been 
exhibited  to  the  Jury  ;  that,  if  such  an  objection  had  been 
intended,  it  should  have  been  pleaded  in  abatement  to  the 
suit  at  law ;  that,  even  if  it  be  true,  at  kcw^  that  a  judgment 
floay  be  pleaded  in  bar  of  a  subsequent  suit  for  articles  of  a 
prior  date  to  the  first  writ,  it  is  not  so  in  equity  ;  substan- 
tial justice  only  being  regarded  there. 
-  As  to  the  case  of  rents,  he  observed  that,  if  the  acquit- 
tance  for  a  subsequent  year's  rent  is  under  seal^  it  is  a  bar 
to  the  claims  for  preceding  vears  ;  but  not  otherwise  : — 
however,  the  case  of  taxes  is  very  dissimilar  ;  since  the 
taxes  of  different  years  are  due  to  differcAt  sheriiFs. 

Where  there  is  an  honest  debt  precedent^  and  an  usu- 
rious contract  subsequent^  although  that  contract  is  void, 
yet  the  plaintiff  may  recover  the  debt  originally  due.  Ac- 
cording to  the  same  princifde,  if  the  agreement  on  which 
Littlepage  relied  was  illegal,  he  has  nevertheless  a  right  to 
recover  what  was  due  previously  to  that  agreement. 

With  respect  to  the  taxes  on  John  Lhpscomb^s  estate,  the 
practice  of  this  country  is  that  executors  do  manage  "^he  #  4g§ 
landed  estate  to  a  certain  extent,  and  pay  the  taxes  on 
U^em.  This  is  a  reasonable  practice,  and  beneficial  to  or- 
phans. The  charging  taxes  to  the  executors  is  not  techni^ 
eedty  right ;  but  is  conducive  to  the  advantage  of  the 
estate ;  and,  at  any  rate,  the  sheriff  has  a  right  to  recover 
according  to  the  charge  in  the  commissioner's  books. 

The  5th  exception  answers  to  AdAsorCs  definition  of 
nonsense.  It  cannot  be  confuted,  because  it  has  no  point. 
^  Fakum  in  uno  falsum  in  omnibus'*^  extends  only  to  this ; 
that,  if  falsified  in  part,  the  answer  loses  the  weight  of 
being  evidence*  In  that  case  it  is  not  necessary  to  disprove 
it  fay  two  witnesses ;  but  stiU  the  complainant  most  prsve 
his  case.  .  . 
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aATOMj,  As  ta  the  value  at  which  the  certificates  ouQ^t  to  be 
i^^'        rated,  the  certificate-tax  was  to  be  'satisfied  by  a  tpea^ 

^*^"''^^^^'    paper,  which,  by  the  kw  of  the  land,  the  individual  wa 

Lj^^mb*8  required  to  pay.  There  is  an  important  distinction  be- 
^  "^       tween  cases  where  there  is  a  contract  to  deliver  ceitain 

Littlepage't  paper  and  where  there  is  a  rig-ht  to  the  paper  itself,  inde- 
Adm'r.      pendendy  of  any  contract. 

--    -  Suppose  a  man,  by  will,  bequeathed  bank  stock*    At  die 

time  it  ought  to'  have  been  delivered  by  the  executiM',  it 
was  worth  3  for  1  :  but  it  afterwards  rose  in  value  to  17 
for  1.  Can  the  executor  settle  with  the  legatee  at  the.  rate 
of  3  for  1  i  He  could  not ;  because  the  legatee  has  a  tight 
to  the  specific  stock.  The  case  is  similar  here  :  for  the 
Commonwealth  (or  the  sheriff  in  its  room)  had  a  ri^tto 
the  specific  certificates,  and,  therefore,  b  entitled  to  reco- 
ver according  to  the  rise  in  value. 

Randolph^  in  reply.  I^  insisted  that  the  Court  of  Equity 
had  jurisdiction,  and  that  there  had  been  a  surpriae^  I  ac- 
knowledge the  defendant  ought  to  have  adverted  to  tbe 
law  ;  but  the  fact  is  he  failed  to  observe  it ;  and  the  derk 
certifies  that  nobody  appeared  to  defend  him.  The  ques- 
tion  is  whether  failiujp;  to  observe  strict  law  is  to  bar  t 
remedy  in  equity.  If  the  defendant  had  appeared  and 
stood  the  chance  of  a  trials  and  then  come  into  equiqr,tbe 
case  would  have  been  more  against  him. 
,  Has  a  man  a  right  to  bring  separate  suits  on  every  item 
in  his  accounts  i  In  assumpsit^  he  must  include  all  that  is 
due.  I  do  not  admit  Mr.  Califs  doctrine  concerning  a 
plea  in  aiatement  to  be  correct.  It  cannot  be  law  duta 
defendant  is  compelled  to  admit  the  articles  exhibited  and 
plead  latent  articles.  How  could  a  man  have  pleads  in 
^461  ^abatement  that  the  account  comprehended  all  the  dealiags 
between  the  parties  ;  which  was  what  my  client  here  in- 
sisted f 

Judge  Tucker.'  Where  judgment  is  obtained,  tfi4 
another  suit  brought  for  items  prior  in  date  to  the  first  writ 
purchased,  the  defendant  may  plead  in  bar. 

Randolph.  Such  is  my  opinion  of  the  law,  and  so  Mr. 
Ca//ought  to  have  taken  it.  , 

No  man  can  be  condemned  to  pay  money  where  he  hts 
^iscountSy  even  though  he  might  have  claimed  them  at  law* 
The  only  penalty  upon  him  is  to  make  him  pay  the  costs 
in  Chancery^  for  his  neglect  at  law*  Many  cases  wcit 
decided  at  the  late  term  of  the  Court  of  Chancery^  where 
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relkf  WHS  pven,  yet  tht  comt)laittaBt  made  to  pay  the    oatos^k, 

costs.  .  1807. 

Judge  HoANE.    Has  not  the  case  of  TerriU  r.  Dki,  i^joomb's 
1  CaJI,  546.  settled  that  point  ?  ^V* "" 

LitOepag^** 

Judge  Lyons.     Can  a  man  be  pennitted  to  stand  by,  at      Adm'r. 
a  trial  at  law — ^kecp  his  receipt  in  his  pocket,  and  after-  - 

wards  go  into  eyuity  ? 

Handolp/u  I  hare  alwa)rs  thought  {Rscotmt  a  sufficient 
ground  for  going  into  equity. 

Judge  Roane.    There  is  always  a  reason  assigned  for  ' 

not  having  made  a  de£ence  at  law. 

Randolph.  As  to  the  certificates,  nothing  but  their  value 
at  the  time  ought  to  be  paid.  This  was  only  a  case  of  a 
contract.  The  persons  liable  for  the  certificate-tax  held 
not  the  certificates  themselves.  Tlie  sheriflF  agreed  to  pur- 
chase them,  on  their  behalf,  and  pay  them  into  the  treasury. 
Therefore,  nothing  but  the  value  at  which  he  might  then 
have  bought  them  ought  now  to  be  claimed. 

lAttlepag^s  having  mingled,  in  his  account  for  taices, 
private  with  public  claims  shews  they  were  all  considered 
by  him  as  homogeneous  ;  and  the  whole  ought  to  have 
been  exhibited  to  the  Jury.  This  circumstance  also  falsi- 
fies the  answer  ;  for,  in  that,  he  says  that  he  kept  the  ac- 
counts separate. 

I  admit  diat  thereby  the  answer  is  only  set  aside  as  evi- 
Jence.    But,  without  the  answer,  there  has  not  been  *evi-        ^  402 
dciice  enough  to  support  his  claim.    The  commissioner's 
books  are  sufficient  to  shew  the  amount  of  the  taxes  due        * 
from  Liptcomb;  but  many  other  things  of  importance  am 
proved  by  nothing  but  the  answer. 

Thuredayy  October  29.  The  Judges  delivered  their 
opinions. 

Judge  Tucker.  Lttilepage^  a  deputy-sheriflP,  obtaiued  a 
judgnu/nt  in  his  life-time  against  A.  lipscomVe  administra- 
tor in  the  County  Court  of  Hanover  ior  the  sum  of  2 ISA 
14«.  7  1-2^.  to  which  the  defendant  obtained  an  injunction 
from  the  High  Court  of  Chancery  setting  forth,  among 
other  things,  that  Littlepage  had  obtained  a  judgment 
against  his  tesUtor  in  Oc/0for,  1790,  for  12/1  19f.  Zd. ;  that 
he  paid  one  Starkcj  (who  was  a  deputy-sheriifF  with  Lktle- 
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•oTOBmm*    /Mff^)  for  die  yeara  1787, 1788, 1789,  and  1790,  70L  14^. 
1807.        \Qd.  in  discharge  of  taxes  for  those  years ;  that,  since  his 

^•^"^^^•^^^    tesutor's  death,  Littlepage  brought  a  suit  against  himself  as 

Lipscomb's   administrator  which  was  dismissed  at  njdes,  but,  being 
^^  ^      afterwards  reinstated  on  motion,  a  verdict  was  obtained  oa. 

Littleptge's  a  writ  of  inquiry  for  213A  149*  7  l-2<£  without  hk  know- 
AdmV.      kdgc,  as  he  did  not  know  of  the  reinstatement ;  that,  had 

"■■  he  not  been  surprised,  he  believes  he  could  have  satisfied 

the  l^ry  that  nothing  was  due* 

LtttlepagCy  in  his  answer,  states  that  he  was  a  deputy- 
sheriff  in  Hanover  County  from  1783  to  1789,  both  inclu- 
sive ;  during  which  years  A*  lApacomb  became  indeborf 
to  him  in  the  sum  of  103/.  iOs.  Z  1-2^/.  for  specie  taxes, 
and  36/.  6«.  4 1-3</.  for  certificate  taxes,  as  per  account  an- 
nexed to  his  anwer,  (which  he  prays  may  be  taken  as  part 
of  it,)  on  which  account  judgment  for  213/.  149.  7  1-2^  was 
rendered  in  his  favour,  for  principal  and  interest  to  the 
time  of  trial,  in  Jidy^  1800  ;  denies  the  judgment  was  ob- 
tained by  surprise  ;  says  the  judgment  against  Lipscomb  im 
his  life-time  for  12/.  19^.  3^.  was  on  an  old  private  ac- 
coimt ;  that  his  private  account  with  Lipscomb  and  his  ac- 
count of  taxes  against  him  were  kept  separate ;  ^^  that  the 
^^  reason  was  that  the  said  Ambrose  Lipscomb  ^ifprted  with: 
^^  him,  that,  if  he  would  grant  to  the  said  Lipscomb  tnduU 
^  g'ence  for  his  taxes^  he  would  indemnify  and  save  little* 
»^  page  harmless  by  paying  to  him  all  such  damages  as  the 
^^  Commonwealth  mig^t  exact  of  Uttlepage^  in  case  of  has 
^^  delinquency  in  not  paying  up  within  due  time  the  pub&e 
"  taxes  of  the  said  County  ;  tfiat,  owing  to  this-  circum- 
^^  stance^  and  this  alone,  he  waited,  from  time  to  time,  in 
^  expectation  that  li^^c^m^  would  come  forward  and  £Euith- 
^  fully  comply  with  his  engagement,''  &c.  He  answers 
♦  463  ^equivocally,  or  rather  denies  knowing  whether  any  part 
of  the  money  ^aid  to  Starke  was  on  account  of  these  taxes, 
though  Starke  expressly  proves  he  shewed  him  the  account 
when  he  was  preparing  his  answer* 

That  in  1792,  or  1793,  when  his  own  property  was  ad- 
vertised to  be  sold  to  satisfy  the  balance  of  the  revenue 
due  from  him,  Lipscomb  gave  the  strongest  assurances  of 
relief  y  but  he  never  did^rny  thing  in  his  life-time.  He  di- 
ed, as  the  bill  states,  in  1794.  The  writ,  in  the  suit  on 
which  he  recovered,  is  stated  by  the  clerk  to  have  borne 
date  jfuly  12th,  1798.  On  the  20th  oijune,  1799,  there 
was  a  nonsuit,  for  want  of  a  declaration,  which  was  after- 
wards set  aside,  and  on  the  18th  of  jfuly^  1800,  the  verdict 
and  judgment  enjoined  were  obtained. 
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Aa  the  defendaat  had,  ill  my  opinioO)  a  very  dear  de- 
fence at  law  ;  as  the  reinstatement  of  a  cause^  (which  may 
be  dismissed  at  the  rules  for  want  of  a  declaration,)  at  the 
■ext  Court,  may  be  generally  regarded  as  a  matter  of  course ; 
and,  as  that  dismission  was  obtained  by  the  defendant  in 
person,  he  appears  to  me  to  have  no  excuse  for  not  attend- 
ing to  the  suit  afterwards,  especially  as  thirteen  months  in- 
tervened Before  the  judgment  was  obtained.  I  therefore 
mm  of  opinion  that  the  grounds  for  granting  the  injunction, 
if  any,  were  extremely  slight.  But,  whatever  defect  there 
might  be'  in  the  bill  of  the  complainant,  as  a  ground  for  the 
Interposition  of  a  Court  of  Equity,  the  answer  of  the  de- 
fendant furnishes  ample  reasons  for  that  Court  to  relieve 
against  a  judgment,  the  foundation  of  which  is  not  gnly 
without  vav  legal  basis,  but  is  actually  (if  we  may  believe 
the  answer,;  bottomed  upon  a  contract  founded  in  mcdefi- 
m. 

Taking  the  defendant's  answer  to  be  true,  as  to  •  the 
.foundation  and  cause  of  his  action,  he  could  neither  main- 
tain a  suit  thereon  at  law  nor  in  equity.  Not  Qtlccw^ 
for  several  reasons  wduch  I  shall  consider  somewhat  at 
large. 

The  act  of  Oct.  1782,  c.  8.  for  establishing  a  per^ianent 
revenue,  declares  that  the  sheriff  shall,  from  anid  after  the 
first  day  of  May^  annually  collect  and  receive  from  every 
person  chargeable  therewith,  the  taxes  imposed  by  that  act, 
in  his  County  ;  and*  in  case  pajrment  be  not  made,  on  or 
before  the  first  day  oljunty  annually,  the  sheriff  shall  have 
•  power  to  ^/itf^rain  the  lands  or  slaves,  goods  or  chattels, 
which  shall  be  found  on  the  lands,  and  in  possession  of  the 
person  so  indebted  or  failing,  notwithstanding  they  may  be 
comprised  in  any  deed,  or  mortgage:  and,  if  the  owner 
shall  not  pay  the  taxes  within  five  days,  the  ^sheriff  may  law- 
fully sell  the  same,  &c.  And  the  sheriff  shall  duly  account 
for  and  ps^' the  same  into  the  treasury,  on  or  before  the 
15th  kA  September y  annually ;  and,  in  case  of  failure,  he  is 
made  liable  to  a  judgment  on  motion,  in  the  General  Court, 
for  the  amount  of  the  taxes  due,  with  fifteen  pe;  cent,  da- 
H&ages,  and  five  percent,  interest,  until  paid*  The  provi- 
sions of  this  act,  with  some  variations  as  to  dates,  are  con- 
tinued to  the  present  period. 

This  act  both  creates  the  duty  and  gives  the  remedy. 
.The  duty  from  the  person  chargeable  with  any  tax  is  to  the 
,  Cdmmomvealth  not  to  the  sheriff.  The  AxiXyfrom  the  she- 
riff is  to  the  Commonwealth  likewise.  The  remedy  in  both 
cases  is  the  remedy  of  the  Commonwealth.  Her  offker  the 
sherijfmzy  distrain  the  lands,  slaves,  and  goods  of  the^per- 
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•rr«BBB,  «ui  chfti^aUe  for  taxes,  for  the  amount  diereof^  ^trr  v# 
1807.        MORE.     The  Court  may  give  judgment  against  the  sheriff 

^'^^^^^^^^    for  anjr  neglect  of  duty.    As  the  law  creates  no  debt  or  da- 

^*AS?r*'*  ^^from  the  person  chargeable  with  the  tax,  to  the  sheriff, 
y  he  has  no  right  of  action,  in  case  of  non-payment  to  him, 

Littlepage's  -but  a  right  to  distrain  for  them  only,  as  the;  officer  of  the 
Adm'r.      Commonwealth^  and  in  her  behalf     And  it  may  well  be 

"'"— *— ^  doubted,  if  he  neglected  to  distrain  within  the  period 
limited  for  him  to  account  and  pay  into  the  treasury,  whe« 
ther  he  could  even  distrain  at  any  future  period,  unless  au* 
thorised  by  some  special  act  of  Assembly  for  that  purpose* 
The  first  act  that  I  have  been  able  todiscover  giving  such 
authority  is  that  of  17B9,  c.  29.  amended  by  t^of  1798, 
ed.  1794*,  c.  83.  s.  39.  which,  by  a  kind  of  negative  preg* 
nant,  declares  that  no  sheriff  shall  be  allowed  to  distrain  for 
any  taxes,  after  two  years  from  the  time  the  taxes  became 
due,  except  sheriffs  appointed  prior  to  the  year  1792,  who 
shall  have  the  power  of  distraining  for  the  taxes  then  due 
for  the  term  of'^  eighteen  months  from  the  passing  thereof ; 
which  period  was,  by  the  act  of  1794,  c.  21*  enlarged  to  the 
term  of  eighteen  months  from  the  first  of  October j  1793. 
Now,  although  this  act  enlarges  the  time  oi  ^strcarung^  it 
does  not  change  the  remedy.  The  taxes  due  from  indivi- 
duals cafi  be  collected  in  no  oilier  way  ;  and  I  take  it  to  be 
dear  law  that  where  a  statute  not  only  gives  a  remedy  6ttf 
creates  the  duty,  no  other  remedy  can  be  had.  Littlepagc, 
under  the  operation  of  these  two  last  acts,  might  have  <£»- 
trained  for  all  arrears  of  taxes,  which  he  asserts  to  have 
been  due  to  him,  until  the  last  day  of  March^  1795.  After 
that  period,  if,  throu^  neglect,  he  failed  to  collect  them^ 
he  had  no  remedy  either  at  law  or  in  equity,  unless  some 

^  465  *other  act  of  Assembly  (which  I  have  not  been  able  to  find, 
and  which  I  do  not  believe  to  exist)  has  given  one.  The 
Court  before  whom  the  ^t  of  inquiry  was  executed  ought 
not  to  have  suffered  his  account  to  have  gone  to  the  Jury. 
They  were  ex  officio  bound  ^to  look  into  it  by  the  act  of 
1792,  ed.  1794,  c  92.  s.  56.  and  not  only  to  bive  rejected 
it  from  going  to  the  Jury,  for  the  reason  already  given,1)ut 
to  expunge  from  it  every  item  that  had  appeared  to^ave 
been  -due  five  years  before  the  death  of  Lipscomb^  which 
would  have  extended  to  the  whole  accotmt^  even  including 
those  years  for  which  the  taxes  most  clearly  appear  to  have 
been  paid.  Thus  I  take  it  to  be  clearly  proved  that  Littk* 
page  could  not  have  maintained  an  action  at  law  upon  this 
account,  although  the  commissioner  (of  whose  legal  talents 
I  never  before  had  any  opportunity  of  formmg  any  opinion) 
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is  pleased  to  inform  us  in  his  report  that  his  claim  is  one  of  october^ 
the  first  dimity. 

Nor  do  I  conceive  that  Uttlepage  could  have  been  mort 
successful  in  a  Court  of  Equity.  His  application  to  such  a 
Court  for  its  aid  ought  to  have  been  founded  on  a  fair  con- 
tract between  himself  and  Litscomb.  But  what  is  the  contract 
alleged  in  the  answer  ?  "  It,  contrary  to  the  duties  of  your 
**  office,  you  will  not  compel  me  to  pay  my  taxes  to  the 
^  Commonwealth,  I  will  indemnify  you  for  any  damages 
^*  that  may  be  awarded  against  you  for  such  a  breach  of 
••  duty.**  A  contract  more  flagrantly  founded  in  maiejicio 
never  was  brought  to  the  view  of  any  Court. 

It  is  destructive  of  the  revenue,  ruinous  to  all  puUic  cre- 
ditors, pernicious  to  the  public  credit,  and  fatal  to  the  ener- 
gies of  the  Commonwealth,  under  the  greatest  emergencies. 
The  record  accordingly  exhibits  a  series  of  judgments 
against  the  high  sheriffs  for  whom  he  acted,  for  upwards  of 
19,500/.  an  evil  of  sufficient  magnitude  to  shew  the  perni- 
cious consequences  of  such  illegal  and  nefarious  contracts  ; 
if,  indeed,  such  a  one  ever  was  made  on  the  part  of  Lips- 
cotniy  of  which  there  is  no  proof  whatever.  No  Court  of 
Equity  that  understood  even  the  elements  of  its  functions 
could  sustain  a  suit  founded  on  such  a  contract. 

But,  let  it  be  supposed  that  I  am  mistaken  upon  this 
point,  and  that  Ltttkpage  might  have  maintained  an  action 
for  the  taxes,  and  that  the  Court  ought  not  ex  officio  to  have 
striken  out  all  the  charges  alleged  to  have  been  due  five 
years  before  Ltpscomb^s  death ;  even  in  this  case,  he  bought 
to  have  recovered  miich  less  than  he  did,  or  nothing  at  all. 
In  the  account,  which  is  annexed  to  his  answer,  and  is  that, 
I  presume,  which  appears  in  the  record,  page  33.  he  charges 
Lipscomb  with  103/.  10«.  3  1-2//.  for  the  specie-taxes  due 
from  him,  from  the  year  1783  to  1789,  both  inclusive,  and 
36/.  6^.  4  l'2d.  for  the  certificate-taxes  for  the  same  period ; 
in  the  whole  139/.  16^.  %d.  In  this  account  there  is  a  credit 
forl^LSs*  paid  in  warrants,  com,  &c. '  It  is  in  proof  that 
Lipscomb  senled  with  Starke^  a  deputy-sheriff  who  acted  for 
Littlepagey  for  all  the  taxes  due  for  the  years  1787,  1788, 
and  1789,  amounting  to  39/.  6^.  Zd*  and  paid  him  for  the 
same  in  August^  1793  ;  of  which  payments  being  made  on 
that  account,  Littlepagt^  in  his  answer,  expressly  denies 
knowledge  ;  though  Starke  proves  he  shewed  him  the  ac- 
count, at  the  very  time  that  he  was  penning  this  falsity  in 
his  answer  ;  widi  this  additional  circumstance,  thac,^^  after 
**  shewing  him  the  account,  Capt.  Street^  who  was  present, 
^  remarked  (addressing  himself  to  Littlfpage)  that  it  would 
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*♦  be  proper  to  admit  a  credit  for  those  credits ;  when  Lit- 
^^  tlepagc  replied  that  he  should  admit  nothing  but  what  they 
"  could  prove.**     What  credit  can  be  due  to  the  answer  of 

^  a!?^^**'*  such  a  man  ?  The  falsity  of  it  being  proved  in  this  respect^ 
^  '       and  the  payment  of  these  taxes  for  the  three  last  years  be- 

Littlepa^'t  ing  also  unequivocally  established^  is  it  probable,  or  even 
Adm'r.  conceivable,  if  the  taxes  for  the  years  irSS,  1784,  1785  and 
"  1786,  had  been  still  due,  that  Littlepage  would  have  suflTer- 

ed  his  own  property  to  have  been  sold  under  execution  in 
1793,  rather  than  to  have  distrained  for  those  arrears,  as 
the  act  of  1792  gave  him  a  right  to  do?  On  the  contrary, 
is  there  not  the  strongest  presumption  that  the  taxvs  for 
those  years  had  been  previously  settled  ao«l  pand,  and  that 
the  payment  to  Starke  was  in  full  of  all  arrears  f  The  in- 
'  ference,  I  confess,  is  so  strong  to  my  apprehension  that  I 
cannot  reject  it ;  more  especially  when  fortified  with  this 
additional  circumstance,  that  Littlepage^  not  long  before 
Lipscomb^s  death,  brought  a  suit  against  him,  and  recover- 
ed 12/.  19s.  3d.  only  ;  which  proves  there  was  not  such  a 
good  understanding  between  them  as  to  prevent  a  suit,  and 
that  this  suit  was  instituted  some  time  after  his  death*  To 
this  I  will  add  another  circumstance  appearing  on  the  face 
of  the  record.  On  the  24th  of  March^  1 795,  lAttkpage  in- 
stituted his  first  suit  against  Lipscomb^s  administrator,  lay- 
ing his  damages  to  one  hundred  pounds  only.  Upon  this 
suit  he  was  nonsuited  in  October^  1797,  and,  in  ytily^  1798, 
he  instituted  the  suit  on  which  he  afterwards  recovered, 

^  467  and  laid  his  damages  *to  four  hundred  pounds.  By  what 
circumstance  his  damages  against  a  dead  man  could  be 
quadrupled,  in  so  short  a  period,  it  is^fficult  to  imagine. 
It  shews,  however,  that  for  more  than  two  years,  he  estima-^ 
ted  his  claim  against  Lipscomb's  estate  at  less  than  one  half 
of  what  he  actually  recovered.  Even  upon  diese  grounds, 
I  conceive  the  present  judgment  should  be  perpetually  en- 
joined ;  and  that  the  most  favourable  decree  for  Littlepagi^s 
representatives  ought  to  be  to  direct  an  issue  to  be  made  op 
between  the  parties,  to  determine  whether  the  taxes  doe 
from  Lipscomb^  from  the  year  1783  to  1786,  both  inclusive, 
have  been  satisfied  and  paid,  or  not ;  and  further,  what  was 
the  current  value  of  the  certificates  proposed  to  be  redeem- 
ed by  the  certificate-tax,  at  the  several  periods  when  the 
taxes  payable  in  certificates  became  due  ;  and  that  verdict 
to*  be  certified  to  the  Court  of  Chancery.  But  should  the 
Court  be  of  opinion  that  they  ought  not,  for  the  reasons  first 
given,  to  perpetuate  the  injunction  as  to  the  whole  jodg* 
ment,  nor  to  direct  such  an  issue  as  I  have  proposed,  butt0 
make  an  end  of  the  case  here ;  upon  the  principle  that  a 
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Court  of  Equity  will  not  interfere  to  deprive  a  plaintiff  at    ocTOBEt^ 
law  of  any  legal  advantage  which  he  may  have  gained,  un-        ^^0^ 
less  the  party  seeking  relief  will  do  complete  justice  by     W^^'^>»-' 
paying  what  is  really  due  ;(a)  and  that  they  have  even  gone    Lipscomb'^ 
so  far,  upon  the  same  principle,  as  to  refuse  their  assistance  y,^ 

in  relieving  against  a  judgment  obtained  by  fraud  i  although    Liitlop«gc'« 
I  think  I  could  shew  a  difference   between   fraud    in  OB-      Adm'r. 
TAILING  a  judgment  and  a  judgment  founded  iv  fraud  or   — ' — '"^'^ 
maUficio^  as  I  think  the  present  was  ; — my  opinion,  in  that  ^/f*"'!  *' 
case,  will  be,  that,  rejecting  the  commissioner's  liberal  alio  w-  WathA^^. 
ance  of  the  certificate-tax  for.  1783  and  1784,  and  the  spe- 
cie-tax for  1785,  on  John  Lkp^cornVs  estate,  not  mentioned 
in  the  account  annexed  to  the  answer,  nor  claimed  therein, 
and  also  rejecting  his  allowance  of  interest  upon  the  taxes 
for  1783, 1784, 1785,  and  1786,  which  ought  not  to  be  al* 
lowed,  because  those  taxes  might  have  been  distrained  for, 
(were  there  no  official  turpitude  in  the  contract  pretended 
but  not  proved  in  Littlepage^s  answer,  as  a  further  reason ' 
for  rejecting  interest,)  a  decree  ought  now  to  be  entered  for 
ML  5s.  Sd.  (the  balance  appearing  to  be  due,  upon  the  ac- 
count of  taxes  exhibited  and  annexed  to  the  answer,  after 
allowing  the  credits  admitted  and  proved  as  before  men- 
tioned,)  with  interest  thereon,  from  the  time  of  granting 
the  injunction   to  the  time  of  pronouncing  the  decree  ; 
and  that  the  judgment  be  perpetually  enjoined  for  the  ba- 
lance. 

*JudgeRoANX.  This  is  an  injunction  to  stay  proceedings  ^  468 
on  a  judgment  obtained  in  Hanover  Court  by  the  intestate 
of  the  ai^Millee  against  the  appellant's  intestate.  Thatjudg-. 
ment  was  regularly  obtained.  The  allegation  of  surprise, 
even  as  stated  by  the  appellant  himself,  cannot  regularly 
avail  him,  for  no  man  is  to  plead  in  excuse  his  ignorance  of 
the  law,  or  of  the  rules  of  the  Courts  ;  but,  in  this  case« 
there  is,  on  the  contrary,  the  answer  of  the  defendant  and 
some  odier  testimony  going  to  shew  that  the  appellant's 
intestate  4iras  duly  apprised  of  the  continuance  and  exist- 
ence of  t^  suit.  On  the  ground  of  surprise,  therefore,  I 
should  be  of  opinion  to  overrule  the  appellant's  preten- 
sions :  \ml  the  appellee's  intestate  having  in  effect  admitted 
that  the  taxes  ol  1787, 8,  and  9,  were  unjustly  included  in 
the  judgpient ;  having  also  shewn  this  to  be  the  case  by  the 
testimony  of  T*  Starke^  whose  evidence  is  very  strong 
apainstiiim  on  this  point ;  and  having  submitted  it  to  the 
Court  i»  make  an  abatement  in  respect  of  those  taxes,  if  it 
should- appear  to  the  Court  of  Equity  that  they  had  been 
tiq|ustly  recovered ;   on  these  grounds  I  presume  that  tht 
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Court  of  Equity  had  obtained  a  fair  cognizance  of  the  dse^ 
and  might  go  on  to  adjust  the  judgment  according  to  the 
principles  of  equity. 
^*  Adn?* '*       ^^  ^^^^  ^^^  existed  in  the  trial  at  iaw^  there  is  nothing  of 
y  turpitude  or  illegality  of  consideration  tending  toioapeach 

Littlepage's  the  items  of  which  the  account  filed  in  that  action  was  coon* 
AdmV.      pounded.     It  is  principally  composed  «f  debits  for  taiies 
^  long  since  due  to  Littlepage^  the  legal  and  proper  collect- 

or ; — I  say  due  to  him,  (though  not  for  Ms  own  benefit,) 
because  he  alone  had  a  right  to  receive  them,  to  take  his 
commissions  thereupon,  and   grant  discharges  for  ihem ; 
and,  for  any  thing  that  appeared  in  the  trial  at  law,  it  was  a 
fair  contract,  on  the  part  of  the  sheriff,  to  pay  the  taxes  of 
the  appellant^s  intestate  to  the  public,  and  indulge  him 
therefor  a  considerable  time ;  which  circumstance,  and, 
especially,  the  forbearance  would  undoubtedly  opente  a 
consideration  amply  sufficient  whereupon  to  found  a  re- 
covery.    Admitting,  also,  in  this  point  of  view,  that  die 
right  of  distraining  for  these  taxes  had  expired,  it  does  not 
follow  that  an  action  for  the  amount  thereof,  as  for  so  much 
money  advanced  for  his  use,  would  not  have  been  justly 
Sustainable  against  the  appellant's  intestate.    We  are  not  to 
say  in  this  Court  that  every  thing  was  not  shewn  in  the  tri- 
al at  law  which  was  necessary  to  support  the  action  on  die 
part  of  the  plaintiff.     In  the  naked  case,  therefore,  as  ex- 
*  469        isting  in  the  trial  at  *law,  there  is  nothing  to  impeach  the 
fairness  of  the  contract.  The  Court  of  Law  was  as  compe- 
tent as  a  Court  of  Equity  to  relieve  against,  or  rathei*  to  re- 
fuse to  enforce  the  performance  of  an  illegal  contract :  but 
when  that  is  not  done  by  the  Law-Court ;  when  this  ground 
has  not  even  been  taken  by  the  defendant  in  that  Court, 
but,  on  the  contrary,  a  regular  judgment  has  passed  against 
him,  appearing  on  the  face  of  the  proceedings  at  law,  to  be 
free  from  any  vicious  consideration,  and  the,  defendant 
comes  here  to  get  relief  against  that  judgment  on  another 
ground  ;  by  what  r^e  ought  the  Court  of  Equity  to  be  go- 
verned in  extending  to  him  its  relief? 

Admitting  then  that  the  contract,  which  \s  first  stated  in 

the  answer  of  the  appellee^s  intestate,  respecting  the  indul- ' 

gcnce  to  be  granted  to  the  other  party,  was  one  contrary 

to  the  policy  of  the  laws,  and  founded  on  consideraddns 

r  ^  Secth      ^'^^c'^  would  not  be  enforced  by  a  Court  of  Justice  :  yet  I 

cascof  iVijL  ^^^^  ^^  ^°  ^^  ^^  established  principle  of  equity  not  to  dis- 

T.  IkuiUj^      turb  a  regular  judgment  at  law,  unless  the  party  praying  to 

executor  of    impeach  it  will  do  on  his  part  what  justice  requires  to  be 

J^,l  Wash,  done.(ar)     The  only  question,  therefore,  for  us  to  decide  at 

present,  is  how  much  is  really  due  (throwing  the  ooostder* 
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•ftdon  of  the  contract  entirely  out  of  the  question)  from  the 
QDe  party  to  tli«  other. 

In  making  this  inquiry  I  have  taken  up  the  commission- 
er's report,  and  approve  the  same,  except  as  it  is  now  ob- 
V  jected  to.— -1st.  I  object  to  the  report,  so  far  as  it  inserts  ^ 

the  certificate-tax  on  John  Lifiscomi's  estate,  for  1783  and   Littlepage's 
1784,  and  the  specie-tax  on  the  same  for  1785 ;  since  these       Adm'r. 
were  not  claimed  in  the  action  at  law. — 2dly    I  object  to.    - 
the  price  at  which  the  ceruficates  are  rated,  and  think  their 
values  at  the  respective  times  when  payable  into  the  treasu- 
ry with  interest  should  only  be  allowed.     The  contract  as 
to  the  certificates  was  either  a  purchase  of  so  many  certifi- 
cates in  the  hands  of  the  sheriff  for  which  their  then  values 
with  interest  were  agreed  to  be  paid ;  or,  as  it  now  seems 
from  littlepag^8  answer,  a  contract  of  indemnity  to  Little* 
pt^e  >— and,  if  the  latter,  he  should  not,  when  he,  perhaps, 
haa  paid  the  Commonwealth  at  the  rate  of  $s.  in  the  pound, 
now  recover  them  at  par,  with  legal  interest :— this  would 
be  a  contract  on  speculation,  and  not  a  mere  contract  of  in- 
demnity. 

With  these  variations,  I  approve  of  the  report ;  and, 
when  the  account  shall  have  been  reformed  pursuant  there- 
to, I  am  of  opinion  that  the  injunction  be  perpetual,  as  to 
the  credits  thence  arising  to  the  appellant,  (in  addition  ^to 
those  already  produced  by  the  report,)  and  be  dissolved  as 
to  the  balance. 


*  470 


Judge  Lyons  concurred  with  Judge  Roane  f  Judge 
Fleming  being  absent.  *" 

ITie  opinion  of  the  Court,  therefore,  was,  that  the  decree 
should  be  reversed,  and  the  cause  remanded  to  the  Court  of 
Chancery  for  farther  proceedings. 


Nimmo,  Executor  of  Wishart,  against  The  Com- 
monwealth 


Saturday, 
October  17- 


THIS  was  an  appeal  from  a  judgment  of  the  General  2ei?ii^!!i[ 
Court.  Several  points  were  made  m  argument ;  but  the  ^|^  p|^  ^ 
only  circumstance  on  which  the  decision  of  this  Court  was  pUne  admini^ 
founded,  was  that  the  plea  having  been  ^^plene  administra-  ff^^^^^ 

^kets  to  a  certain  amount  less  than  the  plaiatHT's  claim,  judgment  ought  to  be  entered 
fbt  that  amount  only,  (for  which  execution  may  issue  immediately)  and  for  the  bat 
bncct  when  sMets  thaU  come  to  the  defondanrs  hands. 
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^^  vit^  the  judgment  was  entered  against  tbe  appellant,  ^a 
executor  of  Wishart^  for  the  whole  amount  of  the  delH, 
which  was  1,368A2^«;  although  the  Jury  found  that  the 
assets  in  his  hands  an^ounted  to  the  sum  of  482/i  13«.  only. 
For  this  defect  it  was  reversed ;  and  tliis  Court,  proceeding 
to  give  such  judgment  as  the  General  Court  ought  to  have 
given,  directed  that  the  Commonwealth  should  have  execu-^ 
tion  (the  judgment  being  on  a  scire  facias)  for  the  said  sum 
of  482/.  IZs.y  with  interest  and  damages  thereupon,  accord-' 
ing  to  law,  and  the  costs  which  accrued  in  the  General 
Court ;  and  for  the  farther  sum  of  885/i  9^.,  with  interest 
and  damages  thereupon,  when  so  much  of  the  goods  and 
chattels  of  his  testator  should  come  to  the  hands  of  the  ap- 
pellant to  be  administered. 


*  471 

Tuesday, 
October  20. 


Jones  against  Hart^s  Executors. 
THIS  suit  was  brought  on  the  Chancery  side  of  the  Coun- 


A  suit  can-  ^y  Co\snoi  Rockin^hatn^  by  Z)m?irf  7on«?  the  appellant,  as 
not  be  mam-     \  *    c    .  t    ^  \^     ni-j  j  /^f     n   ^.*  ^  a        •  -.•        r 

tained  in  the  attorney  m  fact  for  the  Philadelphia  Baptist  Msoaatton^  for 

Elaine  of  an  the  purpose  of  recovering  of  the  appellees,  the  executors  of 

attornevvin  Silas  Hart^  a  legacy  bequeathed,  as  he  alleged,  ♦by  their 

•  Court^of*"  testator  to  the  said  Association.     One  of  the  clauses  of  the 

Equity. 

^ere.    Is  a 
bequest  of 
personal  et' 


will,  under  which  the  claim  was  exhibited,  was  in  the  fol* 
lowing  words ;  *^  Item,  what  shall  remain  of  my  military 
**■  certificates  (now  funded  at  Richmond  agree'stble  to  an  act 
"  of  Congress)  at  the  time  of  my  decease,  both  principal 
faie  "to  the  **  and  interest,  I  give  and  bequeath  to  the  Baptist  Associa- 
~  '  '  "  tion  that  for  ordinary  meets  at  Philadelphia  annually^ 
**  which  I  allow  to  be  a  perpetual  fund  for  the  education  of 
*^  youths  of  the  Baptist  denomination  who  shall  appear  pro- 
**  mising  for  the  ministry,  always  giving  a  preference  to 
"  the  descendant's  of  my  father's  family." — Another  clause 
was  the  following ;  "  After  my  just  debts,  funeral  expenses, 
^S  for  the  ^^  and  legacies  by  me  bequeathed  be  fully  paid,  what  akaU 
education  of  «  remain  I  give  and  bequeath  to  the  Association  befoi^ 
BapUst^de^*^  "  mentioned,  and  for  the  same  purpose  as  the  other." 
nomination]  The  power  of  attorney  produced  by  the  complainant  Witt 
who  shall  ap-  signed  by  Samuel  Jones  as  president,  and  William  Rogtf^ 
P?""  ^"Jk    ^  secretary  of  the  trustees  of  the  Philadelphia  Baptist  A- 

ministry^  always  giving  a  preference  to  the  descendants  of  the  family  of  the  testator's 
father"  sufficiently  dennite  and  certain  to  be  carried  into  effect  ? — 

Can  a  society  incorporated  under  the  name  of  the  trustees  of  the  Philatklphim 
MaptUt  Association  claim,  by  virtite  of  tliat  bequest,  without  proving^  that  they  were  ac* 
tuaily  incorporated  at  the  time  of  the  bequest,  and  that  the^  are  the  saiiK^  society  ii|« 
tended  by  the  testator. 


Baptist  As 
sociation 
that  for  ordi' 
naiT  meets 
at  PhUadel. 
phia  annual- 
ly, to  be  a 
pfffpetual 
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^ociation^  and  authenticated  by  a  certificate Irom  Thonas 
^iffl^^'i  Governor  of  Pennsylvania^  with  the  seal  of  the 
State  annexed,  stating  that  those  persons  were,  at  the  time 
of  subscribing  the  same,  and  now  are,  the  former,  presi- 
dent, the  latter,  secretary,  of  the  said  board  of  trustees,  . 
•*  A  body  corporate^  in  law^  and  infact^in  the  said  Common" 
«  wealth  appointed.^^ 

There  was  no  statement  in  the  bill  that  the  Baptist  Asso^ 
eiation  was  a  body  corporate.  The  answer,  of  the  execu- 
tors denied  the  corporate  existence  of  the  Association^  and 
put  it  upon  the  plaintiff  to  prove  every  thing  requisite  to 
shew  that  they  were  entitled  to  receive  the  legac}'*  No 
farther  evidence  was  produced  ;  and  the  cause  coming  on 
to  be  heard  upon  bill,  answer,  and  exhibits,  the  bill  was 
dismissed  with  costs.  The  plaintiff  appealed  to  the  Supe« 
nor  Court  of  Chancery  for  the  Staunton  District,  where 
the  decree  was  affirmed  ;  from  which  affirmance  the  plain- 
tiff appealed  to  this  Court. 

For  the  appellees  it  was  contended, 

1st.  That  there  being  no  evidence  of  such  a  corporate 
body  as  the  Baptist  Association^  in  Philadelphia^  and  there 
being  no  individual  n^mtd  in  the  bequest,  the  bequest  itself 
was  void  : 

2dly.  That  if  the  bequest  was  not  void,  yet  there  was  no 
evidence  to  shew  that  the  trustees'  of  the  Association  who 
authorised  this  suit,  were  the  trustees  of  the  Association  to 
whom  the  legacy  was  given  :  and, 

*3dly.  That  the  plaintiff  had  shewn  no  right  to  maintain  a 
suit  in  his  ouim  name. 


47X 
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Handolphyfor  the  appellant,  contended — 1.  That  the  1st 
and  2d  objections  were  overthrown  by  the  evidence :  for 
that  the  existence  of  such  a  body  corporate  as  the  Baptist 
Association^  in  Philadelphia^  was  sufficiently  proved  by  the 
certificate  of  Thomas  Mifflin^  Governor  of  Pennsylvania^ 
which  is  the  proper  mode  of  authentication  under  the  act 
of  Congress  and  our  own  act  of  Assembly  ;  that,  although 
no  indixndual  was  mentioned  to  whom  the  devise  was  made, 
the  executors  were  trustees  to  preserve  th«  estate  :  but,  if 
there  were  no  trustee,  where  a  trust  exists,  the  Court  of 
Chancery  will  appoint  organs  for  its  execution  ;  that,  even 
if  they  were  not  incorporated^  the  Assembly  of  Baptists 
would  take ;  the  bequest  being  of  personal  estate  only. 
Kyd  on  Corporations  says  a  devise  of  re^/ estate  cannot  be 
made  to  an  Association  unless  it  be  incorporated ;  and 
Coie  says,  **  a  devise  to  the  parishioners  of  Dale^^  is  void : 
but  these  doctrines  do  not  affect  personal  eatate :    2.  That 
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•CTOBCR,  the  3d  objection  was  mei*ely  tecbnicad.  The  bill  was  in  the 
1807.  name  of  tkroid  Jones  as  attorney  in  fact ;  but  its  whole  ob- 
ject was  stated  to  be  for  the  benefit  of  the  Association.  At 
common  law^  this  objection  might  be  fatal :  but  not  in  cfui* 
ty :  even  a  plea  in  abatement  would  not  lie*  His  suing  in 
his  own  name  was  more  beneficial  for  the  defendants,  be- 
cause he  was  thereby  made  responsible  for  the  costs.  I 
know  bf  no  instance  of  a  bill  in  Chancery  dismissed  for 
such  a  defect.  At  any  rate,  the  bill  should  be  dismissed 
without  prejudice.  If  the  principal  point,  concerning  the 
bequest,  is  decided  in'  our  fiivour,  we  shall  be  satisfied  ; 
for  we  believe  the  executors  would  then  pay  the  money. 

CheHnnan  Johnson^  for  the  appellees.  Mr.  Randolph  is 
right  m  his  last  assertion,  and  in  that  only :  but  we  trust 
that  the  Court,  considering  the  costs  are  in  question,  will 
not  reverse  the  decree,  if  they  think  the  ^rd  poiat  is 
for  us. 

The  act  of  incorporation  ought  to  be  shewn*  But,  even 
if  the  Governor's  certificate  were  sufficient  to  prove  the 
corporation,  it  does  not  shew  whether  they  were  incorpo- 
rated at  the  time  when  the  will  was  written^  or  since. 

If  sufficiently  described,  they  niight  take  in  tlieir  natural 
capacities  ;  but  here  the  persons  are  uncertain,  whether  as- 
^  473  sociators  in  Philadelphia^  in  Pennsyhania^  in  the  United 
States^  or  in  the  world.' 

If  there  was  evidence  that  a  certain  association  known 
by  the  name  used  in  the  will  existed  in  Philadelphia^  it 
would  be  sufficient :  but  of  this  there  is  no  evidence  ;  md 
the  "  Philadelphia  Baptist  Association^  might  be  a  very 
different  body  from  tne  **  Baptist  Association  which  for 
**  ordinary  meets  annually  in  Philadelphia.^^ 

The  association  itself  are  only  trustees  ;  and  the  cestms 
que  trust  are  still  more  uncertain  \  the  description  of  per- 
sons entitled  to  claim  the  benefit  of  the  bequest  being  so 
vague  and  indefinite  that,  if  a  youth  of  the  Baptist  Society 
were  before  you  as  a  complainant,  you  could  not  t^ 
whether  he  was  entitled  to  have  any  part  of  the  money  ap- 
plied toliis  use  or  not.    ^ 

Mr.  Randolph  says  there  is  a  diflference,  as  to  the  rig^t 
of  David  Jones^  as  attorney^  to  sue  in  his  own  name,  be- 
tween a  suit  in  equity  and  at  common  law.  But  what 
reason  is  tHere  for  this  distinction  I  David  Jones  is  not 
the  proper  person  to  receive  the  money ;  he  might  recover, 
and  never  pay  it  to  the  association.  There  was  no  neces- 
sity for  a  plea  in  abatement,  because  the  (ilaintiflF's  right 
^faction  was  denied. 
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Stuart y  on  the  same  side. — 1.  There  must  be  a  corpo- 
rate body  to  be  authorised  to  take  under  the  terms  of  the 
will  now  in  question.  And,  if  there  was  no  such  body, 
even  if  there  were  trustees  designated  by  name  to  preserve 
the  devise,  it  woul^  not  be  sufficient ;  because  in  their 
natural  capacities  they  could  not  preserve  it  forever. 

The  Governor's  certificate  is  not  sufficient  to  prove  the 
fact  in  dispute,  because  he  had  no  right  to  decide  whether 
in  law  they  were  a  corporation,  but  only  to  authenticate 
the  instrument  by  which  they  were  incorporated.  Why 
is  not  that  instrument  produced  i  When  it  is  considered 
that  the  Governor's  certificate  was  exhibited  with  the  bill, 
and  that  the  answer  denied  the  fact  of.  incorporation,  and 
demanded  proof;  its  not  being  produced  is  presumptive 
evidence  against  the  fact. 

2.  The  intention  of  the  testator  is  so  doubtful  that  the 
devise  is  void.  In  the  will  the  word  "  Philadelphia^^  is 
used  as  descriptive  of  the  place  of  meeting  only.  The 
**  Philadelphia  Baptist  Association^^  appears  to  be  com- 
posed only  of  the  citizens  of  Philadelphia.  The  ^^  asso- 
^  ciation  meeting  at  Philadelphia  annually*^  are  probably 
^^ople  living  at  a  great  distance,  and  may  be  citizens  of 
Pennsyhama^  or  of  the  United  States^  generally. 

This  is  a  bequest  of  a  trust.  The  trustees  ought  there- 
fore to  be  designated. 

In  Powell  on  Contracts^  p.  418.  a  devise  to  twenty  of  the 
poorest  of  the  testator's  kindred  is  said  to  be  void  for  the 
%incertainty.(a)  Here  it  is  for  the  use  of  the  most  deser- 
ving young  men  of  the  Baptist  Society !  How  is  this  to  be 
ascertained? 

Where  a  devise  is  to  *'  his  son"  and  he  has  two  sons,  or 
to  his  $on  John^  and  he  has  two  sons  by  the  name  of  John^ 
it  is  also  void.(^) 

2  Bac*  Abr.  85.(c)  A.  devised  lands  to  trustees  in  fee, 
in  trust  to  pay  debts,  &c.  and,  after  those  debts  paid,  then 
to  sell ;  and,  if  any  of  the  testator's  name  would  buy,  such 
person  to  have  the  lands  200/.  less  than  the  value.  This 
devise  was  declared  to  be  void  ;  for,  if  two  of  the  testator's 
liame  should  claim  the  benefit,  who  must  have  it  I  So, 
here,  I  say,  another  Baptist  Association  meeting  annually 
at  Philadelphia  may  claim. 

Randolph^  in  reply,  observed  that  there  was  no  uncer- 
tainty in  the  persons  who  might  be  entitled  to  receive  the 
benefit  of  the  provision ;  that  this  could  easily  be  ascer- 
tained by  the  managers,  whose  business  it  was  ;  that,  as  to 
the  act  of  Incorporation,  he  believed  that  corporations 
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might  be  created  in  Pennsylvania  by  xhe  executive  f  and 
thtsretor^,  it  was  sulBcieDtiy  autheaucatcd  in  this  case* 
He  argued  that  it  was  not  necessary  to  shew  a  corporatioa 
existing  at  the  time  of  the  devise.  Wherever  a  sum  of 
money  is  given  to  produce  a  particular  effect  thereafter,  as 
for  a  college  when  founded  ;  the  college  when  afterwards 
founded  may  take.  Here  it  should  be  understood  that  the 
legacy  was  given  upon  a  condition  that  a  corporation  quali- 
fied to  take  should  exist  while  the  money,  should  remaia 
in  the  hands  of  the  executors,  and  the  corporation,  if  not 
existing  at  the  time>  was  shordy  afterwards  created. 

The  case  of  Pleasants  v.  Pleasants^{a)  was  somewhat 
similar  to  this.  There  certain  negroes  were  to  be  emao* 
cipated  -when  the  law  would  permit^  &c.  and,  a  subsequent 
law  having  passed  authorising  emancipation,  the  dev^ 
was  decreed  to  take  effect. 

In  2  Bac.  Abr.  p.  6.  it  is  said  that  ^^  in  devises,  if  the 
^^  name  of  a  corporation  be  nustaken,  yet,  if  there  be  words 
^^  sufficient  to  shew  the  meaning,  it  will  be  sufficient.'' 
There  are  a  number  of  Baptist  Associations  in  this  State  : 
but  that  in  Philadelphia  is  sufficiently  described.  But  the 
answer  ^does  not  dispute  the  identity  of  the  association  ( 
but  only  requires  proof  of  the  incorporation*  The  identity 
i^  therefore  not  put  in  issue.  Besides,  the  words  are  the 
same  in  substance. 

In  fact  there  is  no  difficulty  in  this  cause,  except  that 
concerning  the  right  of  David  Jones  to  sue  in  his  own 
name^  which  is  merely  a  question  of  form,  and  not  of  sub- 
stance.  If  the  Court  should  be  of  opinion  that  the  devise  is 
not  good,  they  will  dismiss  the  bill;  if  otherwise,  they 
will  direct  proper  parties  to  be  made.  But  it  is  said  that 
he  is  not  the  proper  person  to  receive  the  money.  To 
obviate  any  difficulty  on  that  score,  this  Court  may  spe- 
fially  decree,  so  that  the  Baptist  Association  only  could  get 
the  money,  since  it  appears  on  the  record  that  the  suit  i$ 
for  their  benefit. 


Judge  Lyons.  May  they  not  revoke  the  power  of  at- 
torney i  If  he  dies,  and  the  decree  is  in  his  name,  are  not 
his  executors  to  have  the  benefit  of  it  ? 

Judge  Tucker.  Why  did  not  your  clients  shew,  from 
the  identity  of  their  description,  that  no  other  persons 
were  authorised  to  take  f 

Randolph.  This  is  a  matter  which  depends  on  the  gene- 
ral history  of  that  society,  and  general  history  we  have  i^ 
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right  to  refer  to.     Besides  the  identity  is  admitted  in  the     octobev, 
answer.  ^^7 

Judge  Tucker.     The  answer  puts  you  upon  the  proof      J°"^* 
of  dWry  thing.  hJ",;.. 

»--  *  Executors. 

Saturday^  October  34.    The  Judges  delivered  their  opi-   — — — 
nions. 

Judge  Tucker.  This  was  a  bill  brought  by  David 
JoneM^  attorney  in  fact  for  the  President  aod  IVustets  of 
the  ^^  Philadelphia  Baptist  Assodatio7i^^  to  recover  a  lega- 
cy bequeathed  by  Silas  Hart  ^  to  the  Baptist  Association 
*'  that  for  ordinary  meets  in  Philadelphia  annually J^^  The 
executors  admit  the  legacy,  but  say  that  they  ^^  do  not 
*^  think  it  safe  to  pay  the  same,  inasmuch  as  it  has  never 
*^  been  shewn  that  the  Statist  Association  was  at  the  time  > 
*^  of  making  the  will  a  corporate  body  ;  on  the  contrary^ 
•*  they  believe  it  was  not  incorporated,  either  at  the  time 
*^  of  making  the  will,  or  of  their  testator's  death,  and  caH 
•*  for  proof."  None  is  produced  as  to  this 'point.  The 
Court  dismissed  the  biD. 

♦Without  deciding  whether  the  constituents  of  Mr.  IK  47^ 
yones  have  proved  themselves  to  be  the  objects  of  the  tes- 
tat<M''s  bounty,  or  not,  since  it  is  possible  that  some  other 
Baptist  Association^  that  ordinarily  meets  in  Philadelphia 
mnnuaUyy  might  contest  that  point  with  them,  I  am  of  opi- 
nion that  the  bill  cannot  be  maintained  in  the  name  of  an 
fittomey  in  fact,  even  in  a  Court  of  Equity.  The  common 
^ase  of  the  assignee  of  a  bond  in  England^  who  must,  even 
when  he  has  an  irrevocable  power  of  attorney,  sue  in  the 
«ame  ^  the  obligee,  sufficiently  proves  this  I  conceive. 

My  opinion  therefore  is,  that  the  decree  of  dismission 
be  affirmed,  without  prejudice  to  any  right  which  the  con- 
•tituents  of  the  appelant  may  have. 

Judges  Fleming  and  Lyons  concurred. 

The  decree  was  therefore  affirmed,  withtut  prejudice. 
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Temple  and  Taylor  against  Temple. 

THE  controversy  in  this  case  was,  whether  a  writing 
■uncethata  P^T>orting  to  be  the  last  will  and  testament  of  Richard 
vriting,  ex-  Squirt  Tayhr,  late  of  Kinff  William  County,  was  his  last 
hibitcd  for  will  and  testament  or  not.  It  was  exhibited  for  probate 
Ct^u'^d  ^"  ^^^  County  Court,  oti  Monday,  the  2rth  of  October, 
testament,  1606  ;  and  (there  being  no  subscribing'  witness)  was  pro- 
was  wholly  ved  by  two  witnesses  to  be,  as  they  believed,  altogether  in 
written  by  ^^  hand-writing  of  the  said  Taylor  ;  whereupon  sundry 
himself  ^is*^  witnesses  were  sworn  and  examined,  and  other  evidence 
primU  facie  heard  touching  his  competency  to  execute  a  will ;  and  the 
evidence  that  Court,  being  of  opinion  that  he  was  not  of  sound  mind  and 
^  se?  *°wid  n^^^^^^T  *^  ^^  ^i"^^  ^1*^  ^^*d  instrument  of  writing  was 
able  to'  make  executed,  refused  to  admit  it  to  record.  On  an  appeal  to 
a  will,  at  the  the  District  Court  holden  at  King  and  ^ueen  Court-house, 
^•""^  ^  ^^'  ^^  transcript  of  the  record  of  the  decision  aforesaid,  as 
•ame  •  ^so  ^^^^  ^^  ^^^  original  writing  being  seen  and  inspected,  and 
that  the  onu*  divers  witnesses  sworn  and  examined,  the  decision  was 
firobandi,  to  reversed,  and  the  will  admitted  to  record-;  from  which 
'^P^  ^Uon  judg™^"^  ^^  appeal  was  taken  to  this  Court, 
lies  on  those  The  evidence  before  the  Court  of  Appeals  (where  m 
who  wish  to  a  number  of  witnesses  on  both  sides  were  examined  viva 
impugn  it  ^^^^  j^jj  jh^  original  will  was  also  produced)  was  various 
*  A'77  ^^  contradictoiy,  as  to  their  opinions  concerning  die  state 
.  of  Richard  Squire  Taylor*s  mind  towards  the  close  of  his 

case,  proof  *l*fe ;  particularly  about  the  time  when  the  writing  was 
that  the  tes-  dated:  bat  it  was  clearly  proved  by  three  witnesses,  that 
tator's  intel-  ^^e  whole  was  written  and  signed  by  himself. 
matly^fnw  Many  objections  were  made,  in  argument,  to  the  tenor 
paired  by  the  of  the  writing  itself  as  proving  that  he  could  not  have  been 
use  of  opium  in  his  senses  when  he  wrote  it;  many  passages  being  rai- 
and  ardent  grammatical  and  incorrect,  notwithstanding  he  was  once  a 
SaTin  conse-  ^^^  ^^  good  sense  and  skilful  in  business ;  a  part  of  his 
quencethere-  property  not  being  mentioned  at  all ;  and  some  bequests  of 
of;  he  was  a  strange  nature  occurring;  among  which  was  one,  in 
^Icapable^  of  ^1^'^*^  ^^  K^ve  a  part  of  his  horses  and  cattle  to  his  daugh- 
business,  is  ter  Elizabeth  Meux^  and  a  part  of  his  sheep  to  James  Meux 
not  sufficient  her  husband.  From  this  it  was  inferred  that  his  intellects 
to  repel  ^e  ^^^^  impaired,  to  such  a  degree,  that  he  was  not  capable 
wkhout  '  of  rationally  disposing  of  his  property ;  since  he  appeared 
proof  that^ 
•t^h  was  his 
condition  at  the  time  naben  tht  writing  vtas  executed. 

Grammatical  inaccuracies,  want  of  knowledge  of  points  of  law,  or  omission  of 
part  of  a  testator's  property,  are  not  circumstances  sufficient  to  vitiate  a  will* 
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tQ  have  forgotten  that  a  wife  could  not  hold  (without  the  octobbb, 

intervention  of  a  trustee)  a  separate  estate  from  her  hus-  1807. 

band,  in  personal  property.     As  the  arguments  of  counsel  >i^^>'^^^^ 

consisted  chiefly  of  endeavours  to  invalidate  or  maintain  Temple  an4 

the  credibility  of  the  witnesses ;  of  criticisms  (on  oneside)  Taylor 

on  the  inaccurate  language  and  omissions  in  the  will ;  and  Temple. 

of  attempts  (on  the  other)  to  repel  the  effect  of  those  ob-  _.. 
jections  ;  they  cannot  be  more  minutely  inserted,  consist- 
ently with  the  plan  of  this  work* 

Saturday^  October  24.  The  Judges  delivered  their  opi- 
nions. 

Judge  Tucker.  It  having  been  proved  to  this  Court  by 
the  evidence  of  three  credible  and  respectable  witnesses, 
who  were  well  acquainted  with  the  deceased,  Richard 
Squire  Taylor^  that  the  paper-writing  exhibited  in  this 
court,  purporting  to  be  the  last  will  and  testament  of  the 
said  Richard  Sifuire  Taylor^  was  wholly  written  by  him- 
self, that  circumstance,  prima  faciey  amounts  to  presump- 
tive proof  of  his  deliberate  intention  and  capacity  to  make 
a  will  at  the  time  of  writing  the  same :  and  neither  the  tes- 
timony of  the  witnesses  examined  in  this  Couit,  touching 
the  mental  debility  of  the  testator  for  a  considerable  period 
before  his  death,  and  before  the  date  of  that  will,  nor  any 
internal  evidence  arising  from  the  will  itself,  appear  to  me 
sufficient  to  repel  that  presumption,  and  to  set  aside  the 
will  on  the  presumption  of  the  testator's  incapacity  to  dis- 
pose of  his  estate  at  the  time  of  making  the  said  will.  I  am 
therefore  of  opinion  that  the  judgment  be  affirmed. 

♦Judge  Fleming.  A  great  number  of  witnesses  have  *  473 
been  examined  on  this  occasion,  all  of  whom  seem  to  be 
men  of  respectability,  and  worthy  of  credit,  though  there 
is  some  difference  in  opinion  among  them  respecting  the 
state  of  the  testator's  mind  towards  the  latter  part  of  his 
life ;  particularly,  about  the  time  of  his  making  his  will : 
but,  from  the  general  tenor  of  their  collected  testimony, 
it  appears  that  he  was  once  a  man  of  sound  understanding, 
well  acquainted  with  business,  and  of  exemplary  moral 
character;  that,  from  family  misfortunes,  and  the  loss  of 
an  affectionate  wife,  and  of  his  eldest  son  in  his  advanced 
age,  he  became  dejected  and  melancholy,  and  was  apt  to 
make  an  imprudent  use  of  opium  and  of  ardent  spirits,  by 
which  means  his  intellects  were  greatly  impaired ;  and  that 
at  particular  times,  when  he  indulged  himself  in  too  free  a 
itse  of  spirits,  he  was  incapable  of  business,  but,  at  other 
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pcTOBxm*    times,  when  he  abstained  from  the  use  of  strong  liquor^ 

1807.        and  kept  himself  cooL,  be  was  able  to  transact  business  with 

^^^^'"^^    tolerable  accuracy.     It  appears,  however,  that  some  of  the 

Temple  and  witnesses  were  mistaken  when  they  gave  an  opinion  that, 

^^^^      after  the  misfortunes  in  his  family^  he  was  incapable  of 

Temple,      writing  two  lines  with  tolerable  correctness,  when  it  appears 

.^........-.   that,  in  May  1805,  about  five  months  before  the  date  of  his 

will,  he  wrote  a  letter  to  Mr.  Robert  Temple  on  business  of 
importance  with  as  much  propriety  and  perspicuity  as  he^ 
perhaps,  ever  could  have  done  at  an}'  period  of  his  life  ; 
and  the  will  itself,  (which  is  proven  by  three  respectable 
witnesses  to  be  wholly  in  his  own  hand-writing)  though  not 
technically  correct,  is  sufficiendy  so  to  evince  that  those 
witnesses  were  very  much  mistaken :  and,  although  the 
whole  of  his  estate  is  not  thereby  disposed  of,  the  most 
material  and  valuable  part  of  it  is  given  to  di£Ferent  mem« 
bers  of  his  family ;  and  in  such  a  manner  too  as  he  had 
often  been  heard  to  declare  he  intended  before  his  under- 
standing became  impaired. 

it  is  also  in  evidence  that,  in  the  summer  of  1806,  eiglit 
or  nine  months  after  the  date  of  his  will,  when,  from  the 
circumstances  before  stated,  his  mental  powers  may  be 
supposed  to  have  been  still  on  the  decline,  he  conversed 
with  some  of  the  witnesses  veiy  sensibly  on  different 
subjects,  and  particularly  on  that  of  his  having  altered  his 
will  after  the  death  of  his  son  Richard;  that,  in  7tinr,  1806, 
he  executed  a  deed  to  Mr.  Meux  for  a  tract  of  land  which 
^the  latter  had  purchased  of  Richard  Taylor^  jr»  the  title 
being  in  himself  and  not  in  the  said  Riihard^  which  deed 
was  recorded  in  the  County  Court  of  King  JVHUam  ;  and, 
*  479  *'?  y^^y  following,  he  settled  with  Col.  T.  Tinsley  a  long 
account  of  several  years'  standing  with  propriety  and  accu- 
racy. 

These  circumstances  induce  me  to  concur  in  opinion 
that  the  testator  was  competent  to  make  a  will,  ukI  that 
the  judgment  of  the  District  Court  ought  to  be  affirmed. 

Judge  Ltons  concurred;  and  the  judgment  was  unaai* 
mously  affirmed. 
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Branch,  Baker,  Graves  and  others,  Inspectors  of       ^^'^^ 
Tobacco,  against  The  Commonwealth.  ^'^^^^ 

THESE  were  three^ cases  of  appeals  from  decisions  of  inspectors  of 
the  General  Court.     The  appellants,  who  are  inspectors  of  tobacco  are 
tobacco  at  yohnson\  Trent* 9^  and  Manchester  warehouses,  entitled  to  an 
had,  in  the  settlement  of  their  accounts  with  the  auditor,  !^^^*  ^ 
charged  the  Commonwealth  with  the  hire  of  the  number  of  "^eurh 
labourers  which  had,  at  their  respective  warehouses,  been  hand,  M«r 
allowed  by  the  County  Court  oi Chesterjield^  atone  hundred  ^*»  *^*Pf  ^ 
dollars  each,  andreuined  the  amount  out  of  the  surplus  on  ^J.^^  ^f  ** 
tobacco  exported.     The  charge  was  disallowed  by  the  au-  Coi»t,  as  !&• 
ditor,  from  whose  decision  an  appeal  was  taken  to  the  bourcra  ft 
General  Court,  where  the  claim  was  also  disallowed,  and  ^^*''  ware- 
judgment  rendered  in  favour  of  the  Commonwealth  for    ^*****' 
the  full  amount  of  the  monies  in  the  hands  of  the  inspec- 
tors.    From  these  judgments  appeals  were  taken  to  this 
Court. 

Wtckham^  for  the  appellants.  The  sole  question  is,  whe- 
ther inspectors  of  tobacco  are  allowed  to  retain  any  money 
for  the  services  of  hands  which  they  are  required  to  keep 
by  the  County  Courts.  The  order  of  Court  on  which  these 
charges  are  made  expressly  directs  that  four  labourers  shall 
in  future  be  kept  at  each  of  those  warehouses  ;  and  the  law 
is  explicit  in  authorising  the  Courts  to  make  such  direc- 
tion. Rev.  Code^voL  1.  c.  135.'*.  16./.  259.  "And  the 
•*  inspectors,  at  each  of  the  warehouses  established  by  this 
*^  act,  shall  constandy  keep  so  many  able  hands,  ^t  their 
^*  respective  warehouses,  as  the  Courts  of  the  several  Coun- 
**  ties  wherein  they  lie,  shall  from  time  to  time  judge  ne- 
^  cessary  and  direct,  for  the  purpose  of  taking  care  of  all 
^  tobacco  brought  to  such  warehouse,  and  stowing  it  away 
**  after  the  same  shall  be  inspected  and  stamped.'  Under 
this  clause  of  the  law,  the  Court  *of  Chesterjield  County  di-  ^  489 
rected  that  four  hands  should  be  kept  at  each  of  those  ware- 
houses for  the  purpose  pointed  out  by  this  act.  By  the 
!25th  section  of  the  same  law,  (page  262.)  all  inspectors  are 
directed  to  account  for,  upon  oath,  and  pay  into  the  publis 
treasury  **  all  monies  received  by  them,  by  virtue  of  their 
**  offices,  except  the  money  paid  for  nails,  and  for  their  trou- 
•*  ble  in  prizing,  or  for  repacking  damaged  tobacco,  which 
^*  shall  be  relanded  at  their  inspections,  for  every  hogshead 
^  of  transfer  tobacco ';  in  which  account  they  shall  be  al- 
•*  lowed  their  salaries,  the  rents  of  the  warehouses,  and  all 
**  9ther  necessary  disbursements  infursuance  of  this  act*^^ 
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At  the  session  of  1805  an  act  pa88ed(a)  which  makes  it  die 

duty  of  every  inspector,  under  severe  penalties,  to  stow 

away  and  secure  at  night  every  hogshead  of  tobacco  in- 

Branch,  8cc.  spected  during  the  day.     This  duty  cannot  be  performed 

The  Com-    ^i^^^o^t  a  sufficient  number  of  labourers  j  and,  in  these  cm* 

nonwealih.   ses,  the  Court  having  directed  the  number  of  labourers  pur- 

— — —   suant  to  law,  their  wages  are  to  be  considered  as  neceasaty 

(a)  Sec  Ifev.  dtsbursementSy  and  the  inspectors  are  clearly  entided  to  re- 

^*^«  r^in?"  tain  for  the  amount. 
•.  73.  p.  101. 

t.3. 

The  Attorney  General^  for  the  Commonwealth,  observed 

that  this  was  the  first  instance  in  which  a  claim  had  been 
made  by  inspectors  of  tobacco  for  compensation  on  account 
of  the  hire  of  labourers  ;  and  that  circumstance  alone  fur- 
nished a  strong  ground  to  believe  that  the  allowance  was 
never  contemplated  by  the  Legislature*  He  took  a  com- 
(h)  ly.  vol.  1.  prehensive  view  of  the  several  sections  of  the  act  of  1792,(4) 
e.  135.  from  which  he  argued^  that,  these  sections  prescribing  a 

general  duty  to  inspectors,  and  providing  a  general  com- 
pensation, no  other  could  be  given,  unless  expressly  allow- 
ed by  law.  All  incidental  expenses  must  be  presumed  to 
have  been  included. 

That  part  of  the  16th  section  which  directs,  that  the  in- 
spectors shall  keep  so  many  hands  as  the  County  Courts 
may  direct,  was  inserted  merely  by  way  of  precaution  to 
guard  against  the  possibility  of  their  not  keeping  a  suffi- 
cient number  to  do  the  public  business.  But  if  it  had  been 
the  intention  of  the  Legislature  to  make  compensation  for 
those  hands  out  of  the  public  treasury,  they  would  have 
prescribed  the  amount  of  the  compensation*  This  has  been 
done  in  every  other  part  of  the  law  where  a  compensation 
^  was  intended  to  be  given.     It  is  observable  too  that  the 

Legislature  is  particularly  guarded  in  designating  those  ca- 
^481        ses  *in  which  the  State  shall  be  liable  ;  thereby  manifestly 
intending  to  exclude  all  others. 

The  25th  section,  it  is  admitted,  directs  that  the  inspect- 
ors shall  be  credited  by  the  rents  of  the  warehouses,  nails, 
&c.  and  all  other  necessary  disbursements:  but  these  dis- 
bursements must  relate  to  the  mere  incidental  expenses  of 
stationary  and  other  items  of  an  inconsiderable  amount.  It 
never  can  be  imagined  that  the  Legislature  would  particu- 
larly mention  nails  as  an  article  for  which  the  inspectors 
should  be  entitled  to  a  credit,  and  omit  such  aft  important 
item  as  the  hire  of  labourers.  Again  ;  if  they  had  intend- 
ed that  an  allowance  should  be  made  for  labourers,  they 
certainly  would  have  stated  the  amount,  and  not  have  left 


it  to  the  arbitrary  'discretion  of  the  inspectors.     Suppose     ! 
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an  inspector  should  charge  2  or  300  dollars  for  a  hand,  how    pcTOBRit« 
could  the  auditor  settle  the  account  ?  It  would  be  impracti-        ^^^' 
cable*     He  cannot  setde  accounts  according  to  equitable  ^^^'^^T^^ 
principles,  but  must  be  guided  by  positive  law.  branch,  8cc, 

The  Com. 
Wtckham^  in  reply.     This  case  lies  within  a  very  narrow  monweahh. 
compass.     The  only  inquiry  is  whether  the  expense  of  em-    »———•— 
ploying  those  hands  is  to  be  paid  by  the  inspectors,  out  of 
their  own  money,  or  be  chargeable  to  the  Commonwealth 
under  the  general  provisions  of  the  law  concerning  disburse- 
ments.    Is  not  the  labour  of  hands  as  much  a  disbursement 
as  stationary,  &c.  and  as  necessary  a  disbursement  ?  We 
are  consequently  to  be  allowed  for  their  hire  in  thesetde- 
mentof  our  accounts  with  the  treasurer,  unless  some  other 
clause  of  the  law  can  be  found  prescribing  a  different  mode* 
The  law  being  imperative,  that  the  inspectors  shall  keep  a 
certain^number  of  hands^  it  follows  of  course  that  they  shall 
be  paid  for  them. 

Tuesday^  November  10.  The  Judges  delivered  their 
opinions. 

Judge  Tucker.  The  only  question  in  these  cases,  is, 
whether  inspectors  of  tobacco  have  by  law  a  right  to  charge 
the  Commonwealth  for  the  hire  of  labourers  employed  by 
them  in  the  warehouses,  for  the  purpose  of  taking  care  of 
and  stowing  aMray  tobacco  brougnt  there  to  be  inspected, 
pursuant  to  orders  of  CheHUrfield  Court,  made  under  the 
16th  section  of  the  tobacco  law;  edit.  1794,  c.  135.  which 
directs,  ^^  that  the  inspectors  shall  constandy  keep  so  many 
*^  *able  hands  at  their  respective  warehouses,  as  the  Courts  ^  '482 
^  of  the  Counties  wherein  they  lie,  shall  judge  necessary, 
'*  and  direct,  for  the  purpose  of  uking  care  of  all  tobacco 
*^  tx-ought  there,  and  stowing  it  away  after  it  shall  be  in- 
^^  spected  and  stampt ;"  or  whether  the  recompense  for 
Ae  labour  of  the  hands  so  employed  is  supposed  to  be  com- 
prehended under  the  inspectors'  salaries. 

By  the  act  of  1764,  c.  4.  s.  49.  edit.  1769,  for  the  better 
detecting  inspectors  who  shall  not  do  their  duty,  any  two 
Justices  of  the  County  are  empowered  to  visit  the  public 
warehouses  in  their  County,  and  if  they  should  discover 
any  negligence  in  the  inspectors,  either  in  securing  the  to- 
bacco, or  stowing  the  same  away  ;  or  that  they  do  not  keep 
a  9ufficient  number  of  hands  for  dispatching  the  business^  or 
do  not  attend,  &c.  or  9re  guilty  of  any  other  breach  of  their 
duty,  the  Justices  Shall  certify  the  Governor  and  Ccyiheil 
thereof,  and,  if  any  inspector  shall  be  adjudged  guilty  of  a    *^  - 
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breach  of  duty,  he  shall  be  removed  from  bis  effice  and  io- 
capacitiued.     Here  then  it  appears  diat  it  was  the  inspect^ 
or*s  duty,  forty  years  ago,  and  upwards,  to  keep  a  sufficient 
Branch,   &c.  number  of  hands  to  perform  the  very  duty,  which  it  is  now 
The  Com-    contended  is  an  additional  one,  under  the  acts  of  1796,  c 
in<SnweaUh.    12.  and  1805,  c.  70,     No  allowance  for  those  hands  was 
■   ■■  made  by  that  act.     Two  years  after,  1766,  c.  14.  s.  16.  cd. 

1769,  directs  that  the  several  Courts  of  the  Counties  therein 
mentioned,  of  which  Chesterfield  is  one,  shall  annually  limit 
and  direct  what  'numker  of  hands  shall  be  kept  by  the  in- 
spectors, as  well  for  turning  up,  opening,  and  securing  all 
tobacco  brought  to  their  warehouse,  as  to  discharge  the 
other  business  required  to  be  done  by  such  inspectors,  and 
that  the  inspectors  shall  constantly  keep  the  number  of  hands 
so  limited^  and  shall  open,  view,  and  secure  all  tobacco 
brought  to  their  warehouses,  as  soon  as  the  same  can  rea- 
sonably be  done^  under  penalty  of  25*.  for  every  neglect ; 
and  shall  be  respectively  allowed  in  their  accounts  15^  an- 
nually,  for  each  hand  so  limited,  and  by  them  employed 
above  the  number  of  two.  The  only  difference  between  the 
duty  imposed  by  this  act,  and  that  of  1805,  is,  that  this  re« 
quires  the  tobacco  to  be  secured  as  soon  as  it  can  reasona- 
bly be  done,  and  the  latter  requires  it  to  be  done  regularly 
every  night,  which  the  law  fixes  as  a  reasonable  time.  The 
act  of  1783,  c.  10*  edit.  1785,  limited  the  number  of  hands 
to  be  employed  by  order  of  Court  to  two,  without  making 
any  allowance  for  their  labour.  The  act  of  1792,  c.  135.  s. 
^  48S  16.  before  noticed,  does  not  limit  the  number,  *nor  make 
any  allowance.  But  under  the  provision  contained  in  the 
act  of  1766,  c.  14.  (although  I  entertam  some  doubts  whe- 
ther that  act  can  be  considered  as  in  force)  I  think  we  may 
venture  to  pronounce  that  the  allowance  of  \5L  per  annum 
ought  to  have  been  made  for  all  above  two^  that  were  direct- 
ed by  the  Court  to  be  employed  by  Graves  (s?  Goode^  and 
as  no  more  than  two  were  directed  to  be  employed  by  the 
other  inspectors,  I  think  the  judgment  of  the  General  Court 
right  in  those  cases.  Whether  the  Legislature,  on  appli- 
cation to  them,  may  think  the  law  a  hard  one,  and  alter  it, 
must  be  submitted  to  them.  But  this  Court,  I  conceive, 
can  go  no  further  than  make  the  allowance  I  have  raentioa- 
ed  ;  the  allowance  for  two  hands,  being,  as  I  understand 
the  law,  comprehended  in  the  inspectors'  salaries.  And  in 
this  opinion  I  am  further  confirmed  by  looking  into  the  acu 
of  1730,  c«  o.  and  1732,  c.  9.  s.  10.  which  I  had  not  till  this 
morning  an  opjxjrtunity  of  consulting. 
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Judge  RoAME.  By  the  original  inspection  act  of  1  /30,(a) 
each  inspector,  (of  whom  the  tenth-  bection  of  the  said  act 
had  provided  that  there  should  be  three  at  each  ware- 
house,) was  entitled  to  receive  from  the  public  60/.  per  ^rmnch,  to. 
JUinum.  rpi^g  Zwxi' 

This  salary,  then  a  very  considerable  one,  was  declared    monwealtlw 
to  be  as  well  in  consideration  of  ^^  necessary  expenses  as  - 

"  the  trouble'*  of  the  inspectors*     By  the  same  act,  sect.  («)   See 
36.  the  disbursements  to  be  allowed  to  the  inspectors,  arc  ^!^?*    ^rt  " 
restricted  to  those  for  "  nails  and  printed  notes  and  re-  ^y^,  p.  43b, 
*'  ceipts ;''   which  idea  is  also  kept  up  in  the  3rth  sect.  sect.  36^41) 
stating  that  salaries  and  "  other  incidental  charges  herein 
kef  ore  mentioned'*'*  should,  in  any  «vent,  be  paid  out  of  the 
public  treasury.     This  act  also  has  no  general  clause  on 
the  subject  of  disbursements  similar  to  the  one  now  in 
question. 

This  act,  by  expressly  limiting  the  salaries  to  be  in  con- 
sideration of  "  necessary  expense'*  as  well  as  trouble,  is 
supposed  to  have  varied  from  the  general  principles,  that 
salaries  are  given  merely  in  consideration  of  personal 
service,  and  that  the  expenses  of  public  institutions,  are 
(in  addition)  to  be  borne  by  the  public.  The  correctness 
of  this  idea  is  farther  manifested  by  the  omission  to  insert- 
in  this  act  any  general  clause  on  ,the  subject  of  disburse- 
ments, but,  on  the  contrary,  restricting  them  to  certain 
specified  items* 


(1)  The  inspection  of  tobacco,  in  Virginia,  is  of  vopy  ancient  date, 
and  was  an  object  on  which  the  legislature  very  early  and  unceasingly 
bestowed  their  attention.  By  the  26th  act  of  February,  1631,  2,  it  was 
ordained,  that  if  any  merchant  or  other  person  should  be  dissatisfied 
with  the  quality  of  tobacco  tendered  to  him  in  payment,  he  might  ap- 
ply to  the  commander  of  the  place,  whose  duty  it  should  be,  either 
verbally  or  by  warrant  under  his  hand,  to  appoint  two  sufficient  men  to 
Yiew  the  tobacco,  and  declare  to  him,  on  oath,  the  quality  ;  and  if  it 
was  found  unmerchantable,  to  cause  it  to  be  burnt.  The  same  pro- 
vision is  found  in  the  21st  act  of  September,  1632. 

At  the  session  of  February,  1632,  3,  five  warehouses  were  estab- 
lished, (tee  act  Ist,)  and  all  payments  were  directed  to  be  made  there. 
The  planters  were  compelled  to  carry  their  tobacco  to  the  warehouses 
Ibefore  the  last  day  of  December  in  every  year  ;  and  no  tobacco  could  be 
paid  away  till  examined  ai)d  passed  by  sworn  inspectors.  The  mem- 
ber of  the  council  whose  residence  was  nearest  to  any  warehouse,  was 
an  inspector  of  course,  and  must  necessarily  be  one  of  the  number.  He 
bad  a  right  to  call  to  his  assistance  any  of  the  commissioners  of  plan* 
tattoos,  and  they  were  to  attend  once  a  week,  or  oftener,  if  necessar/, 
for  the  purpose  of  viewing  the  tobacco  brought  to  the  warehouses. 

At  the  August  session,  1633,  (act  1st,)  seven  warehoused  were  es- 
tablished, and  the  above  law  underwent  several  amendments  ;  but  the 
provisions  concerning  the  inspection,  remained  the  same,  in  substance. 
In  the  infancy  of  oar  inspection  lavs»  ne  fees  a^^ai*  te  have  been  idl* 
rowedw 
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00TOBM9        In  the  year  l7Z2y(J>)  a  legislative  constructioD  6f  the 

1807.       former  act  is  given,  which  ♦entirely  corresponds  with  the 

^"^"^^"^^^     above  idea.     After  stating,  in  the  preamble  of  sect.  9.  that 

Branch,  8m;.  j^c  salaries  of  the  inspectors  were  too  high,  and  the  scr- 

Thc^Com-    ^^^^y  ^  well  as  expenses  of  keeping  servants^  of  the  io- 

monwealth.    spectors,  were  very  unequal^  at  different  warehouses,  k 

— — —    goes  on  to  apportion  the  several  salaries  of  the  inspectors, 

(a)  See  L,  V-  having  especial  reference  to  the  degree  of  expense,  as  well 

^^%^^^^\   as  personal  service,  incidental  to  each  warehoose. 

10       '  ^^         Nearly  all  the  salaries  are  also  diminished  by  that  ac^ 

^  484        ^^^  ^^  number  of  inspectors  is  reduced  to  two. 

This  diminution  and  reduction,  notwithstanding  it  in* 
creased  upon  the  inspectors  the  expense  of  keeping  hands» 
does  not  produce  any  change  of  the  construction- of  the 
act  of  1 730 ;  the  material  features  of  which,  in  relation  to 
the  subject  just  mentioned,  still  remained  unaltered  :  butg 
on  the  contrary,  this  last  act  contained  an  express  legisla^ 
tive  decision  that  the  expense  of  keepmg  servants  apper- 
tained to  the  inspectors,  and  pardy  in  consideration  of 
which  their  salaries  were  setded :  but  for  that  expense^ 
the  salaries  would,  |>erhaps,  not  have  been  rated  so  nigh. 

In  the  next  act,  which  passed  in  1748,  some  variattons 
are  found  to  have  taken  pbce,  compared  with  the  before- 
mentioned  act  of  1730.  In  the  first  place,  the  salaries  are 
directed,  by  sect*  36.  p.  388  of  edit,  of  1752,  to  be  paid 
^^  to  the  several  inspectors  appointed  to  attend  and  attend^^ 
^^  ing  the  several  warehouses ;"  omitting  to  specify  that 
they  are  given  in  consideration  of  expense  as  well  as  trou- 
ble :  and,  2d«  A  general  clause  concerning  disbursemenis 
is  inserted,  (sect.  55*)  literally,  as  to  the  point  in  question, 
corresponding  with  the  clause  in  the  act  of  1793  now 
before  us.  Indeed,  these  two  last  mentioned  alterations 
have  been  since  kept  up  in  all  the  subsequent  tobacco  lawstf 
This  general  clause  concerning  disbursements  does  not 
embrace  the  charge  in  question :  1st.  Becaiise  by  the  38th 
sect,  of  the  same  act  the  general  fund  is  charged,  as  m 
the  clause  in  the  act  of  1730  before  stated,  with  **  salaries,  - 
^*  rents,  and^M^r  incidental  charges  in  this  act  mentioned;^ 
thereby  tying  down  the  construction  to  the  charges  par* 
ticularly  specified  in  the  act ;  and,  2d.  Because,  by  the 
56th  sect,  it  is  declared  to  be  a  breach  of  duty  in  the  in* 
spectors  not  to  keep  a  sujffkient  number  of  hands  at  the  se- 
veral warehouses.  The  variation  in  the  clause  giving  the 
salaries  does  not  produce  that  effect;  not  only  for  the 
reasons  just  mentioned,  but  because  the  apportionment  and 
the  quotum  of  the  salaries  is  supposed  to  be  generally  kept 
up  as  established  by  die  act  of  1730|  and^  sinee  by  ^it 
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^Hct  a  Ipxn  of  the  compensation  was  in  consideration  of    •otobbbik 
expense  as  well  as  trouble,  if  th^  inspectors  were  intended        ^807* 
by  the  last  act  to  be  eased  of  the  expense,  it  is  supposed     ^^^""^'^^^ 
that  their  salaries  would  ^have  been  proportionally  r*du-  Branch,  &c. 
ccd  ;  or,  rather,  it  is  not  supposed  that  they  would  have    The^Com- 
been  thus,  by  a  side-wind,  increased.  monvreilth. 

The  act  of  1764  is  not  different  in  the  particulars  now  " 

in  question  from  the  act  of  1748  just  mentioned  ;  and  the 
act  of  1766(a)  requires  the  Courts  of  CERTAIN  Counties  to  {a)  X.  V. 
limit  and  direct  what  number  of  hands  shall  be  kept  by  the  edit.  1769. 
inspectors  at  certain  enumerated  warehouses^  (of  which  this  J' *^  ^^' 
is  not  one,)  with  a  proviso  that  sueh  inspectors  shall  be  al-       P*      ' 
lowed  for  all  hands  exceeding  two  at  the  rate  of  \SL  per 
hand :  that  is,  it  leaves  all  the  other  warehouses  on  the 
general  ground  of  duty  and  responsibility  before  stated^ 
and  subjects  these  specified  warehouses  to  this  new  regu^ 
lation. 

The  act  of  1783,(i)  fails  to  declare  particularly^  as  was  {b)Chan.Fn 
antecedently  done,  that  it  is  a  breach  of  duty  for  the  in-  "{^i^^** 
spectors  to  omit  to  keep  the  necessary  number  of  hands;  ^95^  i^^' 
but  declares  that  for  any  breaches  of  duty  they  are  to  be  sect  2a 
punishable  and  responsible.     It  also  in  sectkm  15  declares 
that  the  inspectors  shall  constantly  keep  so  many  hands, 
not  exceeding  two^  as  the  several  Courts  wherein,  &c. 
shall,  from  time  to  time  judge  necessary ;  that  is,  it  makes 
general  the  before  mentioned  provision,  which  the  act  of 
1 766  applied  to  particular  rvarehouses  ;  and,  instead  of  the 
provision  in  the  act  of  1764  making  it  the  duty  of  the 
justices  to  view  and  report  {inter  alia)  upon  this  subject 
of  keeping  hands^  subjects  the  breach  of  the  duty  imposed 
by  the  15th  section  to  the  general  penalty  prescribed  by 
the  act* 

It  is  supposed  to  have  been  beneficial  for  the  inspectors 
to  subject  them  to  z  prescribed Sind  limited chwge^  imposed 
by  the  County  Courts,  whose  respectability  is  undoubted, 
and  who  would  genendly  consult  the  inspectors  as  to  the 
number  of  hands  necessary ;  rather  than  leave  them,  as 
before,  subject  to  the  posterior  opinion^of  the  justices,  and 
the  penalties  thereupon  attaching,  as  applying  to  each  par- 
ticular case.  If  the  Courts  could  be  suspected  of  the 
wantonness  of  unnecessarily  invading  the  rights  of  the  in-' 
spectors,  that  power  would  equally  exist  in  the  latter  case 
as  in  the  former* 

Under  the  limited  provision  of  the  act  of  1783,  there^ 
fore,  I  see  no  reason  to  vary  the  construction  of  the  act 
respecting  ^the  charge  in  question*     But,  in  1792,  the        m  ^Q^$ 
Umfiaiion  ott  the  County  Courts  in  relation  to  the  number 
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of  hands  is  done  away,  and  the  question  ia  whether  thk 
circumstance  varies  the  case.  It  is  important  moreover 
that  that  act  eventually  abridges  and  reduces  the  inspectors' 
Branch,  &c.  salaries  ;  I  mean  in  the  event  of  the  particular  warehouse 
The  ^Com-  °^^  yielding  money  enough  to  pay  those  salaries ;  whereas, 
monwealth.  by  the  former  laws,  the  whole  salaries  were,  in  all  events, 
.— — —   to  be  paid. 

It  is  important  too,  that  heavy  penalties  are  added  by 
the  act  of  1806  r  and  it  may  be  argued  from  the  existence 
of  those  penalties  that  a  construction  should  not  prevail 
which,  by  making  this  expense  chargeable  to  the  inspectors, 
(liable  too  as  they  are  to  have  their  salaries  eventually  re- 
duced as  above  mentioi^d,)  would  leave  those  penalties 
without  any  corresponding  consideration. 

As  to  the  last  source  of  diminution,  I  answer,  that  it  is 
merely  possible  and  eventual ;  and  that  the  inspectors  take 
their  bffices  with  a  full  knowledge  of  its  existence :  as  to 
the  first,  the  power  of  the  Courts  is  not  enlarged  on  this 
subject,  with  reference  to  what  it  was  originally.  Formerly^ 
the  salaries  of  the  inspectors  were  liable  to  be  reduced  by 
penalties  for  neglect  of  duty  ;  and  now^  by  a  general  pre* 
existing  ascertnined  charge.  The  Umitationxm  the  Courts^ 
first  partially  created  (but  not  so  as  to  reach  the  ware^ 
Jiouse  in  question^  by  the  act  of  1766,  and  which  was  made 
general  by  the  act  of  1783,  has  been  abolished  by  the  act 
of  1792  ;  and  the  original  ground^  taken  by  the  inspecti<m 
acts,  re-occupied  ;  with  this  only  difference,  (which,  per» 
haps,  is  not  injurious  to  the  inspectors,)  that,  noxv^  instead 
of  being  left  subject  to  penalties,  actions,  and  abatementi 
of  salary,  applying  to  each  particular  breach  of  duty,  that 
duty,  or,  rather,  the  expense  which  is  equal  to  its  discharge, 
is  previously  ascertained  by  a  general  regulation  imposed 
by  the  respectable  tribunal  of  the  County  Courts. 

The  legislature  had  the  same  right  to  go  back  to  A^ 
original  ground  taken  by  the  inspection  acts,  and  to  vary 
its  modifications,  without  essentially  changing  its  princi*- 
ples,  as  they  had  to  retain  the  restricted  and  limited  sys^ 
tem  upon  this  point  established  by  the  acts  of  1766  and 
1783.  That  restriction  and  limitation  is  entirely  do&e 
away  by  the  act  of  1792.  We  cannot  relate  back  to  and 
revive  the  partial  provision  on  this  subject,  contained 
in  the  act  of  1766,  which  is  made  general  by  the  act  of 
1783  ;  because  the  general  words  in  the  act  of  1792  would 
*  487  ^equally  sweep  away  the  restrictions  contained  in  the  for- 
mer act  as  in  the  latter. 

\  am,  therefore, of  opinion  that  the  whole  charge  nowbe^ 
fore  us  ought  to  b«  paid  by  die  inspectors^  and  that  the 
judgment  pf  the  General  Court  is  correct* 
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Judge  Fleming.  From  the  view  already  taken  of  the  4ctobbii, 
several  acts  of  Assembly  on  the  subject,  prior  to  the  year  ^^^• 
1792,  when  the  principal  act  now  in  force  was  passed,  it  ^•^^'^'"^^^ 
may  be  perceived  that  the  Legislature  at  different  periods  ®>^"c^»  ^^' 
thought  differently  with  respect  to  the  duties  of  inspectors,  xj^e  clom- 
and  the  number  of  hands  to  be  by  them  employed  at  the  monwealth. 
several  warehouses.  — — — 

By  the  act  of  1764,  the  Justices  were  to  visit  and  super- 
intend the  respective  warehouses,  and,  in  general,  to  sec 
that  the  inspectors  did  their  duty  ;  and,  particularly,  that 
they  kept  a  sufficient  number  of  hands  for  despatching  the 
business. 

By  the  act  of  1766,  the  Courts  of  the  several  Counties  in 
which  the  warehouses  respectively  lie;  (as  particularly  enu- 
merated in  the  act,  and  of  which  the  County  of  Chesterfield 
is  one)  should,  annually,  in  the  month  of  September ^  or  at 
the  next  succeeding  Court,  limit  and  direct  what  number  of 
hands  should  be  kept  by  the  inspectors,  and  such  inspectors 
were  respectively  to  be  allowed  by  the  treasurer,  in  their 
accounts,  the  sum  of  15  L  annually  for  each  hand  so  limited 
and  by  them  employed  above  the  number  of  two. 

By  the  act  of  1783,  the  County  Courts,  in  directing  the 
number  of  hands  to  be  kept  and  employed  by  the  inspect- 
ors, were  expressly  restricted  to  the  number  of  two  at  each 
warehouse  ;  which  virtually  repealed  the  allowance  for 
extra  hands  made  by  the  act  of  1 766. 

The  Legislature,  however,  in  1792,  finding  by  expe- 
rience that  two  hands,  at  some  of  the  greater  warehouses, 
where  large  quantities  of  tobacco  were  received,  were  in- 
adequate to  perform  the  labour  required,  again  gave  the 
County  Courts  unrestricted  power  to  direct  the  number  of 
hands  to  be  kept  at  each  respective  warehouse  ;  but  omit- 
ted to  make  an  allowance  for  the  extra  hands  so  to  be  kept 
and  employed,  as  had  been  done  in  the  act  of  1 766. 

Under  the  equity  of  that  act,  however,  a  majority  of  t\w 
Court,  supposing  that  the  Legislature  did  not  mean  to  im* 
pose  an  extraordinary  additional  expense  on  the  inspectors^ 
without  some  compensation  for  the  same,  think  themselves 
authorised  to  make  an  allowance  of  15/.  to  *the  appellants  *  433 
Graves  6?  Goode^  for  each  of  the  two  extra  hands,  directed 
to  be  kept  and  employed  at  their  warehouse  ;  and,  though 
that  sum  may  be  inadequate  to  the  hire  of  able  hands  at  the 
present  day,  yet,  that  being  the  allowance  fixed  by  the  act  of 
1766,  the  Court  thinks  it  cannot  go  beyond  that  sum  ;  but,  , 
upon  a  fair  and  respectful  representation  of  the  hardship  to 
the  Legislature,  redress  may  perhaps  be  obtained. 
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•cTOBti,      *  Iffte  judgment  is  to  be  reversed,  and  an  aUowance  o^on^ 
1807.       hundred  dollars  to  be  made  to  the  appellants  in  their  ac- 
^"^"^^"^^•^   t;ount  for  two  extra  hands  by  them  employed  at  the  said 
Branch,  kc.  warehouse  for  the  year  1806.* 

■Mm wealth.       *^off .— In  this  case  a  motion  was  made,  at  a  subsequent  day  of  tbs 
term,  to  permit  the  clerk  to  grant  a  certificate  of  the  judgment  of  tk^ 
""'  Court  before  its  adjournment,    in  order  that  it  might  he  entered  as 

the  judgment  of  the  General  Court,  which  waa  then  sitting  :  other- 
wise, an  execution  could  not  iaaue  in  behalf  of  the  Commonwealth^ 
until  after  the  June  term  of  the  General  Court ;  the  law,  which  directs 
the  clerk  of  the  Court  of  Appeals  to  transmit  copies  of  judgoients  sad 
decrees,  to  the  clerks  of  DUtriet  CourUf  and  authorises  executions 
.thereon  in  vacation,  not  extending  to  the  General  Court.  (See  JRef. 
Cmiet  vol.  1.  c.  249. 8.  ^)    But  the  motion  was  denied. 


o'^^VT  Ammonctt  against  Harris  &  Turpin. 

In  a  joint  ac-  CHARLES  AMMONETT  brought  an  action  of  tr^s- 
^v^C^  *d  P^***  assault  and  battery,  in  the  District  Court  of  Sich^ 
l^terr  mond^  against  twelve  defendants  joindy.     Some  of  them 

igainst  eluded  the  process^  and  others  prevented  it  from  beiny 

tw^ve  de-  served  upon  them,  by  force ;  so  that,  in  the  end,  the  writ  was 
pracesThav^  executed  on  four  only.  Casey  and  Landrum^  two  of  them> 
ingbeenser-  on  whom  it  was  first  served,  appeared  and  pleaded  not 
ved  on  two  guilty;  and  a  verdict  was  rendered  against  them  jointly  for 
th  ^'  h^'  ^^^  "^^  ^^  ^^''"*  '^^  which  the  verdict  was  found,  for  rea? 
sp^ar^^S  Sons  appearing  to  the  Court,  it  was  ordered  that,  unless  the 
pleaded  not  plaintiff  should,  within  three  months,  release  to  those  de- 
guilty,  the  fendants  500/.  part  of  those  damages,  the  judgments  shouk) 
them  ^Ity  ^^  set  aside,  and  a  new  trial  granted  them^  and  the  cause 
in  general  again  put  upon  the  docket ;  but,  in  case  of  such  release« 
terms  and  as-  that  execution  be  issued  for  the  balance  and  costs*  The 
**8**a^*^*t  ^^^^^^^  ^**  executed  accordingly,  and  the  plaintiff  took 
Semj^tly.  judgment  and  sued  out  execution  for  the  balance,  part  of 
The  plaintiff,  in  consequence  of  an  order  of  the  Court,  released  a  part  of  the  daaui< 
^t  to  those  defendants,  (saying  nothing  of  the  others,)  and  took^/tM^pn^nf  for  the 
others.  After  this,  he  could  not  proceed  to  obtain  tuUUtiwuU  damages  against  an/  <4 
the  other  defendants.  But  if  he  had  not  taken  judgment^  he  might  have  had  dsoiafes 
assessed,  on  other  issues  or  writs  of  inquiry,  against  the  other  defendants,  and  finsl^ 
taken  judgment  against  any  one  of  them  pro  ineiioribue  damnie, 

^ere  .*  Would  the  case  have  been  otherwise,  if  the  ^nt  verdict  bad  only  SppQr« 
tioned,  upon  the  then  t/efendante,  their  quota  of  the  damages  ? 

If  the  Jury,  in  a  joint  action  of  assault  and  battery,  assess  the  damages  sevenlhr 
agai^t  the  several  defendants,  (the  cases  of  them  ail  beinr  before  the  eame  Ttor*)  it 
is  error^  unless  the  plaintiff  enters  a  nolle  proeequi  against  Jul  but  one,  and  talces  ni^J 
ment  for  the  damages  assessed  against  that  one»  in  which  esse  the  error  is  curciL 
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which  was  kvied.  Afterwards,  two  other  ^defendants, 
Harris  and  Turpin^  having  been  served  with  process,  after 
the  former  had  filed  their  plea,  but  before  the  judgment  had 
been  obtained  against  them,  and  the  cause  standing  as  to 
them  on  a  new  writ  of  inquiry,  appeared  and  pleaded  the 
release  as  to  part^  and  judgment  for  the  residue  of  the  da- 
mages assessed,  in  bar  of  any  farther  assessment  of  dama- 
f^es  ;  bringing  into  Court  and  tendering  to  the  plaintiff  the 
ull  balance  due  on  the  judgment* 

To  this  plea  the  plaintiff  demurred  specially  ;  and  for 
cause  of  demurrer,  assigned  that  the  present  defendants 
were  not  arrested  when  the  former  filed  the  plea;  jhat  the 
Jury  might  find  the  present  defendants  guilty  of  several 
parts  of  the  same  trespass,  or  one  of  them  guilty  of  the 
tame  at  different  times  ;  that  several  damages  might  be  as- 
sessed against  several  defendants,  in  the  same  action,  ac- 
cording to  their  several  degrees  of  guilt ;  and  that  the  or- 
der of  Court,  directing  the  release,  applied  to  the  particular 
judgnient  against  the  first  defendants,  and  related  to  that 
particular  j  udgment  alone. 

The  defendants  joined  in  demurrer  ;  and  judgment  was 
thereupon  given  in  their  favour,  to  which  the  plaintiff  ob- 
tained a  writ  oi supersedeas  from  one  of  the  Judges  of  this 
Court. 
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Randolph^  for  the  plaintiff  in  error.  The  release  was  to 
Casey  and  Ixmdrum^  saying  nothing  about  the  other  de- 
fendants. I  contend,  therefore,  that  it  enured  to  those  only 
to  whom  it  was  given. 

My  primary  position  is,  that,  in  this  action,  and  under 
these  circumstances,  it  was  in  the  power  of  the  Jury  to  sever 
file  damages.  If  this  position  is  in  my  favour,  the  release 
enured  distinctly  to  Casey  and  Landrum :  so  too,  the  exe- 
cution was  against  men  who  had  committed  separate  inju- 
ries ;  and  so,  in  the  fourth  place,  the  doctrine  of  taking 
judgment  pro  melioribus  damnis  did  not  apply. 

I.  Whether,  where  the  declaration  is  joint,  the  Jury  can 
sever  the  damages. 

On  this  point,  if  reason  only  is  consulted,  the  question 
will  be  decided  in  the  affirmative.  Torts  are  either  joint 
or  several :  the  guilt  of  one  man  is  not  that  of  another :  and 
diffei^nt  considerations  ought  to  apply  to  persons  of  differ- 
ent wealth. 

Reason  only  ought  to  be  consulted,  because  the  authori- 
ties are  very  numerous,  confused,  and  contradictory.  The 
chief  is  Lord  Mansfieli  in  Hill  and  another  v.  Goodchild^ 

Vol..  L  S  R 
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*3  Burrow  J  S790.  and  he  declares  there  is  so  great  ioooosiat- 
enc)i  in  the  cases,  it  is  impossible  to  reconcile  them.  I 
argue,  therefore,  that  you  are  emancipated  from  British 
authorities  as  to  this  point,  and  should  settle  the  law  by 
your  own  decision.  But,  if  we  are  te  be  governed  by  pre 
cedent^  that  case  is  different  from  ours  :  for  ther^  the  Jury 
found  all  the  dtkudsnts  jointli/  ^ilty  ;  whereas,  hcre^  al- 
though Casey  and  Landrum  had  a  joint  judgment  against 
them,  Harris  and  Turptn  were  not  then  before  the  Court, 
We  cannot  avail  ourselves  of  the  observation  of  Lord  Mans- 
Jitldy  relative  to  cases  where  defendants  are  charged  seve* 
rally  :  but  he  says  that  his  decision  has  no  application  to 
cases  where  they /»/^ai/ severally. 

The  principle  in  the  case  of  Jones  v.  The  CommonweaUh^ 

1  Cally  555 •  is  in  our  favour.  1  Bulstrode^^  157.  cited  in  5 
Burrow^  2791.  is  in  point.  Cro.  £liz.  860.  Austin  v.  Wil- 
xvard^  states  that  where  one  is  found  guilty  in  part,  and  the 
others  in  all^  the  damages  shall  be  severed.  But  1 1  Co* 
Rep.  p.  5.  Haydoris  case^  is  in  our  favour ;  and  it  will  ap- 
pear that  all  the  decisions  which  prohibit  severance  of  da- 
mages arc  where  the  cases  of  all  the  defendants  were  sub- 
mitted to  the  same  Jury  y  and  no  instance  occurs  of  an 
authority  against  severing  the  damages,  where  the  de- 
fendants arc,  at  different  times,  brought  before  different 
Juries* 

Chapman  v.  House  and  others,  2  Stra.  1140.  shews  that 
where  the  defendants  severed  in  their  pleas^  the  Jury  might 
assess  separate  damages.     Loivfield  v.  Bancroft  and  others, 

2  Stra.  910.  is  a  case  against  us.  Yet,  in  the  same  book,  the 
case  of  Lane  v.  Santloe^  p.  79.  is  in  our  favour. 

II.  The  release  enured  to  Casey  and  Landrum  only. 
Esp.  415.  Cook  V.  Jenner^  (cited  from  Hobarty  p.  66.)  ap- 
pears against  me  on  this  point :  but  the  release  executed  by 
Ammonett  was  not  voluntary^  but  directed  by  the  Court. 
Besides,  if  my  doctrine  is  true,  that  the  damages  might  be 
severed,  how  can  this  release  operate  in  favourof  other  de- 
fendants, who  were  not  then  before  the  Court  ? 

III.  These  were  different  judgments  j  therefore  differ- 
ent executions  might  be  issued. 

IV.  The  doctrine  de  melioribus  damnis  does  not  apply  to 
circumstances  like  these,  where  the  defendants  drop  in  at 
different  times  ;  but  only  where  the  judgment  is  obtained 
against  all  at  once.  ^Vhen  Casey  and  Landrum  had  plead- 
ed, we  were  not  bound  to  wait  till  we  could  get  them  all  be- 
fore the  Court.  This  would  have  been  a  great  hardship 
upon  the  plaintiff.  If  a  contrary  doctrine  should  prevail, 
*a  wealthy  defendant,  to  screen  his  own  fortune,  might  put 
forward  others,  who  were  his  tools,  and  worth  nothing. 
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Judge  Tucker.  Might  not  the  severance  of  damages 
lead  to  the  iDconvenience  you  mention  ?  A  man  might  set 
on  another  to  commit  a  trespass*  The  instigator  might  be 
compelled  to  pay  only  one  shilling,  while  a  large  sum  might 
be  assessed  against  the  insolvent  perpetrator. 

Randolph.  The  severance  of  the  damages  is  the  only 
way  to  prevent  that  inconvenience.  The  Jury  would  find 
against  each  according  to  the  enormity  of  his  offence,  and 
consider  the  sum  which  had  been  granted  against  one,  in 
estimating  the  daiAages  against  the  rest. 

Wiciham^  for  the  defendants  in  error.  No  authority  can 
be  produced  to  shew  that  there  may  be  several  verdicts  and 
several  ^u^f^n^^^^  against  defendants  who  are  jointly  sued*. 
Where  the  object  is  punishn^ent^  the  atrocity  of  the  crime 
and  the  property  of  the  offender  ought  to  be  considered, 
as  in  Jones  v.  The  Commonwealth  ;  but,  where  compen^a^ 
tion  UMt  the  injury  is  in  question,  the  injured  person  has  a 
right  to  look  equally  to  all  who  have  injured  him. 

In  Co.  Litt.  232  a.  it  is  said  that  a  trespass  is  joint  or 
several,  at  the  will  of  him  to  whom  the  wrong  is  done  ; 
and  in  £^.  395.  quoting  Telv.  68.  that,  if  the  person  injured 
sues  one  and  obtains  judgment,  the  others  may  plead  it 
in  bar. 

It  is  a  strange  doctrine  that,  alth6ugh  you  cannot  by 
separate  actiona  recover  separate  damages  for  one  and  the 
same  trespass,  yet  in  a  joint  action  you  can. 

I  admit  that,  where  the  trial  is  of  several  issues,  or  writs 
of  inquiry,  by  different  Juries,  the  damages  may  be  sever- 
ed. Tbis  arbes  from  the  necessity  of  the  case  ;  and  there 
an  execution  must  be  taken  de  meliorilnu  damnis.  But  I 
never  heard  before  that  twenty  different  satisfactions  could 
be  obtained  for  the  same  injury.  The  Jury  must  take  into 
consideration  the  whole  injury.  If,  then,  there  were  twen- 
ty Juries,  the  plaintiff  might  recover  twenty  times  as  much 
as  he  was  entitled  to. 

Lord  Mansfeldy  in  5  Burr.  2790.  decided  only  cenain 
points  ;  leaving  others  to  be  settled  by  comparison  of  the 
authorities.  Sayer^s  Law  of  Damages^  p.  148,  1491  cites 
Butsirode^  157.  and  says,  "  it  may  be  inferred,  from  divers 
**'  cases,  both  prior  and  subsequent,  that  this  case  is  not 
"  law."  Austin  v.  Wibvard  and  others,  Cro.Eliz.  860.  *was  a  m^  495 
case  where  some  were  found  guilty  in  part,  and  others  in 
a}l : — ^but  this  is  not  a  case  of  that  sort ;  for,  here,  it  was 
not  a  divisible  oSence,  being  a  smgle  assault  and  battery ; 
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'and  Ae  verdict  was  that  Ca9fy  and  Landrum  were  guilty  of 
the  whole. 

From  2  Bac.  Abr.*1t72.  and  the  authorities  cited  there  m 
the  margin,  it  appears  that  the  Jury  cannot  regularly  as- 
sess several  damages  for  one  trespass,  where  the  charge  in 
the  declarjEition  is  joint.  Mitchell  v.  Milbank  and  others^ 
6  Term  Rep.  199.  is  a  very  strong  case  against  Mr.  2?an- 
dolph.  According  to  that  case,  where  the  judgment  is^rto 
meliorthua  damnis^  it  must  be  against  one  only,  and  a  noik 
proseaui  must  be  entered  as  to  tne  rest. 

Wnere  there  are  verdicts  at  different  times  against  seve- 
ral obligors  in  a  bond,'  the  plaintiff  can  have  only  one  satia- 
faction.     So  here  he  can  have  but  one  satisfaction. 

Mr.  Randolph  says  his  client  was  not  bound  to  wait  till 
he  could  get  the  other  defendants  before  the  Coun. 
Agreed  :  but  he  might  have  got  his  verdict  against  those 
who  were  arrested — ^have  proceeded  afterwards  to  get  ver- 
dicts against  others,  and  finally  taken  his  judgment  and 
execution  de  meltoribtis  damnis.  He  did  not  choose  to  do 
this  ;  but  made  his  election  in  the  first  instance. 

It  is  contended  that  he  might  have  got  greater  damages 
of  the  other  defendants  :  but  he  chose  the  first  which  were 
assessed,  considering  them  better,  as  being  prior  in  point  of 
time. 

Randolph^  in  reply.  We  contend  that  we  had  a  right 
to  prosecute  the  suit  against  Harris  &  Turpin^  notwith- 
standing that  against  Casey  &  Landrum  had  been  deci- 
ded. 

The  principal  point  in  this  case  is  excepted  out  of  the 
points  declared  to  have  been  decided  in  HiU  v.  Good- 
child  ;  and  the  authorities  preceding  that  case  are  in  our 
favour. 

Bulstrode^  157.  Sampson  v.  Gtdeon^dsAed  the  9th  otyames 
I.  is  expressly  in  point.  l*he  general  character  of  BuU 
strode's  Reports  is  unquestionable.  How  then  is  the  cre- 
dit of  this  case  to  be  destroyed  ?  Only  by  Sayer  on  Dama- 
ges. He  says  its  authority  is  shaken  by  other  decisions. 
I  will  endeavour  to  run  through  all  the  cases,  and  shew  a 
principle  which  should  prevail. 

Cro.  Eltz.  860.  is  an  authority  for  us.  But  this  is  object- 
ed to,  in  consequence  of  a  note  in  2  Bac.  Abr.  272.  where 
1  Bulstr.  50.  and  Carth.  20.  Rodney  v.  Strode^  are  cited. 
The  inference  from  Carth.  20.  is  that,  if  a  nolle  prosequi 
had  not  been  entered,  it  would  have  been  error.  ♦But,  in 
that  case,  I  grant,  the  damages  ought  not  to  have  been  se- 
vered ;  because  the  Jury  found  aU  the  defendants  equally 
guilty. 
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The  rule,  I  contend,  is,  that,  wherever  equality  ofguiU 
is  found  by  the  Jury,  tfiey  have  no  right  to  sever  the  dama- 
ges. Onslow  V.  Orchard^  1  Stra.  422.  is  said  to  be  against 
us.  This  was  a  loose  note  of  Strange  the  reporter ;  but 
comes  within  my  rule  ;  for  the  trespass  there  was  con* 
feaaed. 

It  is  contended  that  an  assault  and  battery  is  a  single, 
and  not  a  divisible  offence  :  but  surely  there  may  be  a  dif- 
ference of  degrees  in  assaults  and  batteries,  and  different 
parts  may  be  acted  in  the  perpetration.  2  Stra.  1 140.  and 
Haydon^a  case^  11  Co.  Rep.  5.  are  both  in  our  favour.  All 
the  cases  which  seem  against  us  may  either  be  overthrown, 
or  brought  within  the  rule  I  have  mentioned.  In  6  Term 
Sep.  199.  there  were  three  writs  of  inquiry  ;  and  I  admit 
it  wais  error  to  sever  the  damages  ;  because  there  was  a 
judgment  of  nil  dicit^  and  thus  an  implied  confession  of 
the  guilt  of  alL  3  Levinz^  324.  Smithson  v.  Garth  and 
others,  1  Wila.  30.  Cro.  Jac.  251.  118.  and  Jenkinses  Cen- 
turiesj  317.  cited  in  Hilly.  Goodchild^  are  all  cases  of  m- 
tirety  of  gtult^  and  do  not  contradict  the  rule. 

Analogy  also  is  in  our  favour,  the  doctrine  being  similar 
in  actions  on  the  case  for  malicious  prosecutions.(a) 

The  practice  of  this  country  sanctions  the  doctrine  for 
which  I  contend.  The  suit  against  Casey  and  Landrum 
was  put  separately  on  the  docket. 

Judge  Roane.  Why,  in  a  declaration  against  one  of 
several  joint  trespassers,  is  he  charged  to  have  committed 
the  trespass  simul  cum  aliis. 

Randolph.    To  give  notice  of  the  nature  of  the  trespass. 

Judge  Roane.  Is  it  not  rather  the  mode  of  declaring 
separately  ?  If  he  charged  them  all  together,  would  he  not 
be  estopped  from  saying  that  their  degrees  of  guilt  were 
unequal ?  , 

Randolph.  Upon  principle  our  doctrine  ought  to  be  sus- 
tained. The  case  of  a  joint  bond  is  different  from  this* 
There  are  no  degrees  oi  obligation  in  that  case;  but  there 
are  degrees  of  guilt  in  trespasses. 

As  to  the  choice  de  melioribus  damnis^  Rastall  may  be 
said  to  be  against  us ;  the  entry  in  that  book  being  against 
one  defendant  only :  but,  where  judgment  has  been  ren- 
dered, ^it  is  too  late  to  take  it  pro  melioribus  damnis.  In  1 
Wila.  30.  it  is  said,  that  the  plaintiff  may  take  judgment 
pro  melioribus  damnis^  where  there  are  several  damages 
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;  •CT6BKS,  wsesBcd ;  but  that,  after  the  term  is  over,  it  caanot  be 

j  Ammonett       Judge  Lyons.    May  oat  the  judgment  be  delayed  until 

'     Harris  Ic  issues  or  writs  of  inquiry  have  been  tried  as  to  all  the  de- 

Turpio.  fendants? 
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Randolph.  Delay  the  judgment !  What  incoBvemeaee 
vould  this  produce ! 

Judge  Lyons.  So  far  as  I  have  beesi  concerned  am 
counsel,  I  have  always  dismissed  the  suit  against  the  other 
defendants  in  such  a  case. 

Randolph.  If  RastaUis  against  us,  it  was  the  eourfs  du- 
ty to  have  directed  a  stay  of  execution*  If  they  neglected 
to  do  this,  we  ought  not  to  suffer  for  their  error.  It 
ought  now  to  be  rectified,  by  setting  aside  the  ezeputioDt 
compelling  us  to  return  the  money  received,  and  to  atajr 
until  the  writ  of  inquiry  shall  be  tried. 

The  release  ought  not  to  operate  to  our  disadvantage  ; 
its  word  not  having  that  effect.  I  admit  that  in  Hob.  6& 
Cooke  V.  Jenner^  (which,  too,  was  a  case  oi  equal  guik  in 
all  the  de  Jeudants,)  the  release  ought  to  have  been  a  bar  ; 
but  not  in  this  case.  In  the  same  bocdc,  p.  70.  and  Cr&. 
Car.  239.  the  doctrine  is  laid  down,  that  a  release  to  one^ 
against  whom  a  judgment  has  been  obtained^  is  no  rdease 
to  another  against  whom  Viere  is  no  judgment;  and,  that 
a  release  to  a  judgment  is  no  release  to  an  action^  the  au- 
thorities are  express. 


Saturday^    October  31,    1807. 
their  opinions. 


The  Judges  delivered 


Judge  Tucker  stated  the  case,  and  then  said :  Thecaae 
of  Hill  and  another  v.  Goodchildy  5  Burrow,  2790..  with  the 
multitude  of  cases  there  cited  on  both  sides,  was  relied  on 
by  the  counsel  for  the  appellants,  to  shew  that  the  law  of 
this  case  has  never  been  settled,  to  this  day,  in  England  ; 
and  he  callvd  upon  this  court  to  establish  a  precedent  that 
might  settlie  it  in  future. 

That  case,  like  the  present,  was  a  joint  action  of  tres- 
pass, assault,  and  battery,  against  two  defendants,  who 
pleaded  not  guihy,  and  the  verdict  found  thtm  jointly  ^mUr 
ty,  but  assessed  the  damages  severally ;  as  to  one  firty 
shillings,  and  as  to  the  other  one  shifiing  only ;  and  tM 
plaintiff  took  his  judgment  accordingly,  which  was  rever- 
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ied  in  the  Court  of  King^s  Bench ;  die  Court  holdiDg  that, 
as  the  trespass  was  jointly  charged  upon  both  defendants^ 
and  the  verdict  found  both  jointly  guilty^  the  Jury  could 
not  afterwards  assess  several  damages.  And  several  cases 
were  referred  to  by  the  Court  as  warranting  their  opinion  : 
among  others.  Crane  &f  Hill  v.  Humberston^  Cro.  JaCm 
118.  in  which  case  the  defendants  severed  in  pleading, 
which  brings  it  precisely  to  the  case  before  us«  That  case 
was  also  a  writ  of  error  in  K.  B. ;  and  the  error  assigned 
was,  that  in  trespass  of  battery  and  wounding,  the  one 
pleaded,  to  all  except  the  wounding,  that  it  was  in  his  own 
defence  ;  and,  to  the  wounding,  not  guilty.  The  other 
justified  all  in  his  own  defence.  And,  upon  issue  joined, 
the  Jury  found  the  first  guilty  of  the  wounding^  and  the 
other  issue  against  him  also,  and  assessed  damages  Xo20L ; 
and  found  the  issue  also  against  the  other  defendant,  and 
damages  IQOL  ;  and  judgment  was  given  accordingly,  of 
the  several  damages  against  them  ;  and  the  error  assigned 
was  ^^  because  there  ought  to  have  been  but  one  judgment 
♦*  for  the  damages  ;  and  the  plaintiff  ought  to  have  made 
^^  his  election  against  whom  he  would  have  taken  his  judg- 
^^  ment.^'  And  the  whole  Court  was  of  that  opinion  ;  and 
for  this  cause  the  judgment  was  reversed. 

A  precedent  more  in  point  (except  that  the  issues  were 
probably  tried,  and  the  damages  assessed  by  the  same 
Jury)  cannot  easily  be  supposed.  It  may  be  worthy  of  ob- 
servation that  the  issues  were  perfectly  distinct.  First, 
one  of  the  parties  pleads  that,  as  to  all  but  the  wounding^ 
it  was  in  his  own  defence ;  and,  as  to  the  wounding^  not 
guilty.  The  second  defendant  justifies  all  in  his  own  de* 
fence.  The  Jury  might  have  acquitted  the  first  upon  one 
of  his  pleas,  and  found  him  guilty  upon  the  other ;  and  at 
the  same  time  have  found  the  second  not  guilty  as  to  the 
whole,  or  guilty  as  to  the  whole.  Yet,  inasmuch  as  they 
found  both  guilty,  though  upon  these  several  pleas,  the 
Court  held  that,  although  they  had  severed  themselves  in 
plea,  yet,  when  they  were  both  found  jointly  guilty  of  one 
and  the  same  battery,  one  judgment  only  ought  to  have 
been  given.  The  case  oi  Strode  v.  Rodney^  Carthetu^  19. 
was  also  relied  on  by  the  Court  in  their  opinion.  That  was 
an  action  of  trespass,  and  false  imprisonment,  and  im- 
posing the  crime  of  treason  on  the  plaintiff,  against  three 
defendants.  One  of  them  confessed  the  action  :  the  *other 
two  pleaded  jointly^  not  guilty.  There  was  a  verdict  for 
the  plaintiff  on  that  issue,  and  1,000/.  damages  against  one, 
and  50/.  against  the  other  defendant.  The  plaintiff  entered 
Si  nolle  prosequi  against  him  who  let  the  judgment  goby 
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default,  and  against  the  other  defendant  for  the  56L  and 
took  judgment  only  against  Strode  for  the  1 ,000^  And  it 
was  held  that  the  defect  of  the  verdict  was  cured  by  the 
nolle  prosequi.  For,  as  the  plaintiff  might  have  brought 
this  action  against  them,  jointly,  or  severally,  so  it  is  but 
reasonable  that  he  should  have  the  same  election  as  to  the 
damages  ;  although  it  was  objected  that  the  plaintiff  hath 
election  de  melioribus  damnia^  only  where  the  trials  are  at 
several  times  ;  and  this  was  a  fact  of  which  they  are  all 
equally  guilty,  and  that  it  was  a  contradiction  to  say  that 
the  plaintiff  was  injured  by  one  to  the  value  of  50/.  and  by 
the  other  to  the  value  of  1,000/.  And  this  judgment  was 
affirmed  in  the  Exchequer  Chamber,  and  also  in  the  House, 
of  Lords,  as  we  are  informed  by  a  marginal  note,  in  2  Bac. 
Abr.  (old  edit.)  9.  tit.  damages. 

In  the  case  of  Mitchell  v.  Milbank^  6  Term  Rep.  199. 
where  the  plaintiff  executed  three  writs  of  inquiry  against 
three  several  defendants  who  suffered  judgment  to  go  by 
default,  and  several  damages  were  assessed  thereon  ;  the 
Court  held  that,  if  he  had  entered  up  final  judgment  on  the 
several  damages  on  these  interlocutory  judgments,  it  would 
have  been  erroneous ;  which  shews  the  same  principle  to 
be  still  adhered  to  in  the  English  Courts,  as  in  the  cases 
which  I  have  mentioned.  The  result  of  all  which  seems 
to  be,  that  the  plaintiff  shall  have  but  one  recompense  in 
damages,  though  the  assault  and  battery  be  committed  by 
several,  and  though  his  action  be  brought  either  joint  or 
several.  1  Esp.  321.  2d.  edit.  The  case  oi  Jones  v.  The 
Commonwealth^  (1  Call^  555.)  may  be  supposed  to  be  ia 
opposition  to  this  opinion.  But  that  was  a  criminal  case ; 
and,  independent  of  the  principle  arising  out  of  our  own 
peculiar  constitutions  and  laws,  we  have  the  authority  of 
the  Court  in  Strode  v.  Rodney  (where  it  is  said  to  be  true, 
that  when  several  persons  are  found  guilty  criminally^  then 
the  damages  may  be  severed  in  proportion  to  their  guilt, 
yet  it  is  otherwise  in  civil  cases,  3  Mod.  102.)  for  the  dis- 
tinction. So  that  I  do  not  consider  the  decision  in  that 
case  as  affording  any  rule  for  our  opinions  in  this. 

It  would  seem  from  the  precedents  in  RastalPs  Entries^ 
654.  that,  where  a  joint  action  of  trespass  is  brought 
against  several  defendants,  if  there  be  a  verdict  against 
one  or  more  of  them  at  one  time,  and  the  plaintiff  chooses 
*to  proceed  against  the  rest,  the  regular  course  is  to  enter 
judgment  against  the  first,  with  a  cesset  executio  imtil  a 
trial  is  had  as  to  the  other  defendants.  And  then  the  plain- 
tiff may  elect  against  which  of  them  he  will  take  his  final 
judgment,  and  enter  a  nolle  prosequi  as  to  the  rest.    But, 


Digitized  by  VjOOQIC 


In  the  32dYear  of  the  Commonwealth. 

in  the  case  at  bar,  there  was  no  cesset  executio  entered  as 
to  the  judgment  against  Casey  &  Landrum  until  the  other 
defendants  should  have  answered,  &c.  on  the  contrary,  the 
plaintiff  sued  out  his  execution,  and  thereby  determined 
his  election  to  recover  his  damages  against  them  only. 
And  this  we  are  told  may  be  pleaded  in  bar  by  the  other 
defendants,  1  Esp^  318.  who  cites  Telverton^  68«  and  the 
reason  given  is  that  before  mentioned ;  that  the  plaintiff 
can  have  but  one  recompense  for  the  same  injury. 

As  to  the  release,  it  is  laid  down  in  Cooke  v.  Jenner^ 
Hob.  66.  cited  1  Ettp.  415.  that,  if  a  trespass  be  joints  a 
release  to  one  is  good  to  all.  Here  the  release  was  not 
totals  but  merely  for  a  part  of  the  damages  assessed  by  the 
Jury.  The  plaintiff  had  his  election  to  take  100/.  dama- 
ges, only,  instead  of  600/i  or  to  submit  to  a  new  trial :  he 
elected  to  take  the  100/. ;  and  he  sued  out  his  execution 
thereupon.  He  thus  determined  not  only  the  quantum  of 
the  recompense,  but  the  persona  against  whom  he  would 
take  it.  And  this  might  well  be  pleaded  in  bar  by  those 
who  had  not  before  appeared  and  answered  to  his  action. 
I  am,  therefore,  of  opinion  that  the  judgment  be  affirmed. 

Judge  Roane.  It  is  a  general  principle  applying  to 
civil  actions  against  joint  trespassers  that  the  act  of  one  is 
the  act  of  all  the  parties  present,  as  they  all  unite  to  do  an 
anlawfiil  act,  though  in  fact  one  may  be  niore  malicions 
-«Dd  do  greater  injury  than  another.  11  Co.  Rep.  S.  Hay- 
darCs  case.  In  conformity  with  this  position,  it  is  held  that 
a  recovery  in  a  separate  action  against  one  trespasser  may 
be  pleaded  in  bar  to  an  action  brought  against  another. 

This  position  seems  decisive  of  the  case  before  us. 
However  the  case  might  have  been  if  the  damages  had 
been  severed^  in  relation  to  Casey  &  Landrum^  in  which 
case  it  might  have  been  right  to  apportion  upon  the  present 
defendants  their  quota  also  ;  (thus  making  out  among  all 
die  defendants  a  full  satisfaction  for  the  whole  injury ;) 
yet,  in  this  case  it  is  clear  that  the  first  verdict  extended 
to  the  whole  injury  ;  and  the  damages  thence  arising  hav^ 
been  satisfied  or  tendered.  The  appellant,  by  accepting 
the  damages  given  by  the  first  verdict,  has  waived  his 
bright  to  go  against  die  present  appellees  for  the  whole 
injury,  and  elect  ^r^  melioribus  damnis  ;  and  he  cannot  go 
against  them  again  for  their  proportion  of  the  damage  done 
to  him,  because  this  is  already  included  in  the  verdict  ren- 
dered. The  case  might  have  been  otherwise,  (but  on  this 
I  give  no  opinion,)  if  the  first  verdict  had  only  apportioned 
upon  the  t/um  defendants  their  quota  of  the  damages. 
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On  this  ground  I  think  the  judgment  of  the  District 
Court  perfectly  correct. 


Ammonett 

Y. 

Turpin. 


Judge  Lyons.  The  law  is  laid  down  in  Bidier^s  Nut 
PriuSf  p.  20.  (citing  2VA?.  68.)  that,  if  a  battery  be  com- 
mitted by  several,  and  a  recovery  be  had  against  one, 
such  recovery  may  be  pleaded  in  bar  to  an  action  for  the 
same  battery  against  another ;  and«  in  Co.  LitU  232  a.  that 
a  release  to  one  of  several  persons  who  were  guilty  of  a 
joint  trespass  operates  as  a  release  to  all. 

^^  It  is  also  a  maxim  that,  where  the  inquest  is  taken 
^^  by  the  issues  of  the  parties,  by  the  same  inquest  shall 
"  the  damages  be  taxed  for  all."  {BuUer^  20.  Carth.  19. 
Rodney  and  Strode.) 

"  It  is  the  constant  practice  now  to  let  the  writ  of  in- 
^^  quiry  issue  so  that  the  same  Jury  tries  the  issue  and 
^^  assesses  the  damages ;  and,  in  case  the  defendant,  wh» 
"  pleaded,  is  acquitted,  yet  the  plaintiff  shall  go  on  to  as* 
^'  sess  damages  against  the  others  ;  and,  if  one  of  the  de-» 
^^  fendants. appears,  pleads,  and  is  found  guilty,  and,  after- 
'^  wards,  another  does  the  same,  and  is  likewise  found 
^^  guilty,  he  shall  be  charged  with  the  damages  taxed  by 
**  the  former  inquest ;  for  the  trespass  which  Ac  pltintiir 
*'  has  made  joint  cannot  be  severed  by  the  Jury,  if  diey 
*^  find  it  to  have  been  done  by  all  at  one  and  the  same  time : 
*^  but,  if  the  J[ury  find  one  guilty  at  one  time,  and  the  other 
^^  at  another  time,  there  several  damages  may  be  assea* 
"  sed.*'(a)  (It  is  a  question,  however,  wheAer,  in  the 
last  mentioned  case,  a  joint  action  ought  to  be  brought*) 
So,  if  there  be  several  defendants,  the  Jury  may  find  them, 
severally  guilty  as  to  part,  and  severally  not  guilty  as  to 
(A)  Carth,  30.  the  residue,  and  assess  damages  severally.(^)  But  this  is 
the  case  with  respect  to  trespasses  committed  on  lands, 
and  the  like  ;  but  cannot  apply  to  assaults  and  batteries. 

In  the  case  of  Chapman  v.  House^  &c.  (2  Str.  1  14Ql) 
Chief  Justice  Lee  was  of  opinion  that  the  Jury  might  assess 
separate  damages  where  the  defendants  severed  in  their 
pleas. 

*But  the  doctrine  is  plainly  declared  in  Hill^  &c.  v.  Good- 
child^{c)  that,  in  a  joint  action  of  trespass,  where  the  Jury 
find  the  defendants  jointly  guilty^  they  cannot  sever  the 
damages  according  to  the  degrees  of  guilt. 

I  do  not  think  that  the  present  case  calls  for  an  opinibn, 
as  to  what  might  have  been  the  decision,  if  the  defendants 
bad  been  charged  jointly  and  severally^  or  had  pleaded 
severally  ;  or  had  been  found  guilty  of  severed  parts  of  the 
same  trespass^  at  different  times ;  or,  if  two  several  tres* 


(a)  ^ir.  1222. 
11  Co,  5. 
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C94e»  had  been  joined  in  the  same  action,  and  damages  #eTOBx«, 
d  been  severally  assessed  according  as  the  defendants         1^^- 

were  severally  guilty.  v^-v^^^-/ 

But,  conformably  with  the  principles  settled  in  the  au-  Ammonctt 

thorities  which  have  been  quoted,  the  judgment  must  be  Harris  k 

AFFIRMED.  Turpin. 


Cocke,  Crawford  &  Co.  against  l^chert  PoIIok  &  Co.      Friday, 

October  20. 

A  BILL  was  presented  to  the  Judge  of  the  Superior  xhe  several 
Court  of  Chancery  for  the  Staunton  District,  by  Cocke^  Superior 
Crawford  h  Co.  praying  that  a  judgment  obtained  against  p^"*^  ®^ 
them  by  Robert  Pollok  &  Co.   in  the  District  Court  of  have"^Zer 
Charlottesville  might  be  enjoined.     Neither  the  plaintiffs  to  f^rant  iw 
nor  defendants  in  this  bill  were  resident  within  the  Staun-  junaiwt  to 
ton  Chancery  District;  but  the  County  of -4/*rwar&,  (with-  ^^nu^^^idl 
in  which  is  the  town  of  Charlottesville^  had  been  annexed  courts  of 
thereto  by  an  act  of  the  General  Assembly.(l)  common  Wyr 

Previous  to  this  application,  the  question,  whether  the  within  their 
Superior  Court  of  Chancery  for  the  Richmond  District,  or  dtsS^ctTiuid 
that  for  the  District  oi  Staunton^  possessed  the  jurisdiction  not  other- 
to  grant  injunctions  to  the  judgments  of  the  District  Court  wise  ;  the 
•f  Charlottesville  had  been  twice  agitated.  SrCourtTat 

In  the  case  of  Johnson  v.  Harris^  on  the  12th  of  Feb-  ^^  j,  |,^j1j. 

ruary^  1807,  an  opinion  on  this  subject  was  delivered  by  en»  and  not 

the  Honourable  Creed  Taylor,  Chancellor  of  the  Rich-  *!*«  ^^y 

mond  District,  in  consequence  of  an  application  to  him  in  «f!l?f .^  J^^ 

vacation,  for  an  injunction  to  a  judgment  of  the  Superior  nishing*  the 

Court  of  Law  holden  at  Charlottesville  ;  which  opinion  was  rule  of  juris- 

in  the  following  words.  ^*'^i|^"  ^^ 

^  such  cases. 

**  The  difficulty,  if  any,  in  the  present  case,  arises  upon  This  Court 
^  the  constructive  operation  of  the  act  of  the  last  *A88em-  l«»»  "^  di«- 
"  bly,(a)  passed  on  the  12th  of  January,  by  which  Albe-  th^^'^gjf  S* 
^^  marie  County  is  made  a  part  of  the  District  for  which  a  an  appeal; 
*^  Superior  Court  of  Chancery  is  directed  by  law  to  be  liol-  but  roust  at- 
"  den  in  the  town  of  Staunton.     To  determine  this  ques-  Jj^  ^*>^  *• 
"  tion,  it  may  not  be  improper  to  examine  the  acts,  by  prevaUii^. 

, *  500 

(a)  See  Actt 
(1)  By  an  act  of  the  session  of  1807,  c.  72.  p.  67^  the  Counties  of  of  1806. 0.94. 
Amherst  and  NeUon,  are  annexed  to  the  Staunton  Chancery  District ; 
but  the  Judge  of  the  Richmond  Chancery  District,  has  jurisdiction  over 
the  judjnnents  of  the  Chariottetvilie  common  law  District  Court,  where 
the  de&ndanM  in  such  Judgments^  refide  i|i  tka  Counties  %f  LmiiM  9t 
Flit9amia, 
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•cTOBEKf    *^  which  that,  and  the  other  Superior  Courts  of  Chanccty^ 

1807.       w  were  established. 

^•^'^^^^^^        **  By  the  act  of  the  Legislature  passed  on  the  23d  of 

Cocke  &  Co.  u  January^  1802,(a)  concerning  the  High  Court  of  Chan- 

PoUoir&  Co.  "  eery,  three  Superior  Courts,  in  lieu  thereof,  were  esta- 

-    "  blished :  one  to  be  held  in  the  town  of  Staunton^  for  the 

(a)  Rev.    '  ^*'  District  assigned  to  it ;  another  to  be  held  in  this  place 

Code,  1  vol.  **  for  the  District  assigned  to  it ;  and  the  other  to  be  held 

p.  426.  u  jj^  ^j^g  ^j^,  oi  Williamsburg  for  the  District  assigned  to  it : 

^^  a  part  of  the  District  assigned  to  the  Court  of  this  place 

**  was  the  County  of  Albemarle^  comprehending  Charlotte^' 

"  vtlle^  the  seat  of  two  common  law  Courts  :  the  Judges  of 

^^  the  Superior  Courts  of  Chancery,  in  term  time,  as  well 

*^  as  in  vacation,  were  to  have,  and  to  exercise,  within  their 

^^  respective  Districts  y  the  same  jurisdiction  and  powers,  as 

"  the  High  Court  of  Chancery,  or  the  Judge  thereof  pos* 

^^  sessed,  on  the  first  of  January  in  the  year  last  mentioa- 

"ed. 

*'  By  a  supplemental  act  passed  on  the  2d  of  February 

{b)  Mev.       ^^  in  the  same  year,(^)  the  distribution  of  the  suits  depend - 

^^^^  ^^  "  ^^^  *°  *"       SJ*^  Court  of  Chancery  on  the  first  day  of 

^  ^^  that  month  were  to  be  made  in  the  following  order,  that. 

**  is  to  say  ;  1.  To  the  Chancery  Court  of  that  District  in 

*<  which  the  defendant  should  reside,  should  there  be  but 

**  one  ;   but,  if  there  were  two  defendants,  then  to  the 

**  Chancery  Court  of  that  District  in  which  the  one  first 

*^  named  in  the  plaintiff  ^s  bill  should  reside  ;  and,  if  there 

**  were  more  than  two^  then  to  the  Chancery  Court  of  that 

*^  District,  in  which  the  majority  should  reside  :  but,  if  the 

^^  number  should  be  equal  in  different  districts  then  to  the 

*^  Court  of  that  District,  in  whith  the  first-named  defend- 

**  ant  in  the  plaintiff's  bill  should  reside. 

*^  2.  All  injunctions  depending  in  the  said  High  Court 
**  of  Chancery  on  the  first  of  February^  1802,  should  be 
**  sent  to  the  Court  of  that  District  in  which  the  judgment 
**  enjoined  was  rendered*  3.  All  injunctions  awarded  by 
**  the  Judge  of  the  High  Court  of  Cb^cery,  previous  to 
**  the  first  of  February^  1802,  were  to  be  issued  by  the 
**  clerk  of  that  Court,  in  like  manner,  as  if  the  act  of  the 
^^  23d  of  January  had  not  passed,  to  be  arranged  and  sd- 
*^  lotted,  as  in  the  other  cases  of  injunctions.  The  clear 
*  SOI  **  2md  obvious  *intention  of  the  legislature,  in  branching 
^^  the  High  Court  of  Chancery,  was  to  afford  a  more  speedy^ 
*^  as  well  as  a  more  convenient  administration  of  justice  to 
**  the  people  at  large ;  1.  It  would  be  more  speedy^  because 
•*  three  Courts  would  be  acting  instead  of  one:  2.  It  would 
"  be  more  convenient^  because  they  were  to  be  held  ib 
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^'  eonoement  places  assigned  to  them,  in  their  respective    octobbr, 

**  Districts^  and  were  to  exercise  the  s^mt  jurisdiction  and        ^^3^- 

**  pcwers  therein^  as  the  High  Court  of  Chanctry,  or  the    ^^^^"^^^^"^ 

"  Judge  thereof  possessed,  on  the  first  of  January^  1802.  ^"^^«^  ^  C°- 

**  What  jurisdiction  and  powers  did  that  Court,  or  the  poUo^'&  Co. 

**  Judge  thereof,  possess^  on  that  day  ?     They  were  gene-   «.«_.^^ 

^  ral  over  the  whole  Commonwealth  on  that  day ;  but, 

*^  as  Judge  of  the  High  Court  of  Chancer}*,  he  possessed 

**  no  jurisdiction  nor  power  on  the  next  day  ;  but,  as  Judge 

"  of  the  Superior  Court  of  Chancery  to  be  held  in  this 

^^  place,  for  the  District  assigned  to  him,  he  possessed  the 

^^  like  jurisdiction  and  power  therein^  which  he  had  pos- 

**  sessed^  over  the  whole  Commonwealth,  the  day  before. 

**  Such  is  the  force  and  power  of  the  law :  by  the  same 

*^  force  and  power,  a  like  jurisdiction  was  given  to  each  of 

**  the  other  Superior  Courts,  at  Staunton  and  Williamsburg^ 

**  within  their  respective  Districts :   the  three   Superior 

*^  Courts  of  Chancery  then  established  by  law,  within  their 

**  respective  Districts^  were  to  have  jurisdiction,  (with  a 

*^  single  exception,  as  to  residence,  in  original  suits,  in 

**  case  of  a  plurality  of  defendants,)  as  the  High  Court  of 

**  Chancery,  or  the  Judge  thereof,  possessed  it,  on  the  first 

'*  of  January^  1802.      And  do  they  not  still  possess  it, 

**  within  their  respective  Districts  ? — They  do.     Then,  as 

"  the  High  Court  of  Chancery,  or  the  Judge  thereof,  had 

^^  the  power  of  grantiilg  an  injunction  to  a  judgment  at  law, 

**  within  this  Commonwealth^  on  the  first  ofjanuaryy  1802, 

**  the  same  power  belongs  to,  and  should  be  exercised  by^ 

**  the  Superior  Courts  of  Chancery,  or  the  Judges  thereof, 

**  respectively,  wiMm  their  respective  Districts^  at  this  day  ; 

**  for  there  is  nothing  in  the  above  recited  act,  of  the  l^ih 

•'  of  January  last,  which  affects  the  jurisdiction  of  any 

"  Court,  but  only  the  extent  of  the  Districts  :  in  other 

**  words,  as  the  County  of  Albemarle^  by  the  act  last  men- 

**  tioned,  has  been  annexed  to  the  Staunton  Chancery  dis- 

^^  trict,  it  must  now  be  considered  in  the  same  situation, 

*^  as  if  it  had  been  a  County  enumerated  among  those  com- 

**  posing  that  District,  by  the  act  of  the  23d  of  January^ 

**  1802. 

*^*  It  is  not,  as  has  been  supposed,  for  this  Court  to  in-  ^  5Q2 
**  quire,  where  the  defendaat  resides^  because  it  is  not  one 
^  of  those  cases,  the  jurisdiction  of  which  depends  upon 
*'  his  residcflce : — ^but  it  is  necessary,  only^  to  inquire  where 
^^  is  the  judgment  at  law  i  The  answer  is,  in  Charlottes^ 
**  ville.  Where  is  Charlottesville  ?  In  Albemarle  County. 
**  To  what  Chancery  District  does  that  County  belong  ?— 
^*  To  Stmmton;  within  which  the  Chancellor,  at  that  place. 
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•CTOBBB,    .^^  by  law,  has  the  same  jurisdiction  as  the  Judge  of  th^ 

1807.       w  High  Court  of  Chancery  had,  and,  of  course,  the  Jtidge 

^'■^'^^^^^    **  of  this  Court  h^s  not.  The  present  application  then  should 

Cocke  &  Co.  it  ijg  n^ade  there — ^not  here.     Nor  is  it  material,  as  has  like- 

F6XkA.h  Co.  **  ^^^^  ^^^°  supposed,  to  inquire  when  the  judgment  at  law, 

.  "  which  is  now  sought  to  be  enjoined,  was  rendered  ;  be- 

^^  cause  the  jurisdiction  of  each  of  the  Superior  Courts  of 

'*  Chancery,  within  their  respective  Districts^  must  be  over 

^^  all  judgments,  from  the  time  each  District  was  formed^ 

*^  enlarged,  or  diminished,  whether  such  judgments  were 

^^  rendered  before,  or  afterwards*     If  this  was  not  the  case, 

"  what  Superior  Court  of  Chancery  could  enjoin  a  judg- 

'*  ment  at  law  of  Augusta  County,  or  the  Staunton  District 

**  Court  of  Law,  rendered  before  the  establishment  of  the 

•*  Superior  Courts  of  Chancery  ?    for  the  act,  by  which 

^^  those  Courts  were  established,  is  as  prospective  as  the 

^^  act,  by  which  the  District  of  the  Superior  Court  of  Cham* 

^^  eery,  at  Staunton^  has  been  enlarged,  and  )ret  the  constant 

^^  practice  of  those  Courts  has  been  to  award  injunctioiia  to 

**  judgments  within  their  respective  Districts^  though  such 

^^  judgments  were  rendered  before  those  Courts  existed  ; 

^^  and,  if  this  was  correct,  as  it  is  believed  to  have  been,  it 

^  must  notr  be  equally  correct  for  the  Chancellor,  at  Staim* 

^^  tony  to  award  an  injunction  to  ajudgment,  in  the  District 

'*  Court  of  Charlottesviliej   though  rendered  before  the 

"  County  of  Albemarle  was  annexed  to  his  District*  Why  ? 

<«  because  it  would  be  exercising  a  jurisdiction  within  his 

^^  District,  such  as  the  High  Court  of  Chancery  had  before 

^*  his  District  was  formed  ;  and,  of  course,  die  Court  here 

^^  has  no  such  power,  because  it  would  be  exercising  a  jv- 

^^  risdiction  without^  and  not  within  the  District  of  this 

^^  Court :  for,  if  the  exercise  of  such  a  power,  on  the  part  of 

**'  this  Court,  in  the  present  case,  would  be  proper,  because 

"  the  defendant  may  reside  in  this  District,  then  it  would  be 

*^  as  proper,  if  the  judgment  was  in  Mononga^  Lee^  or 

*^  Accomac  Courts,  should  the  defendant  reside  here  ;  aod, 

^^  if  under  those  circumstances  it  could  be  done  by  this 

*  503        **  Court,  then,  under  like  *circumstan(;es,  it  might  be  done 

"  by  each  of  the  other  Courts,  so  that,  instead  of  three  Su- 

**  pcrior  Courts  of  Chancery,  exercising  within  their  respec^ 

^^  tive  Districts^  like  jurisdiction  and  powers,  with  those  of 

"  the  late  High  Court  of  Chancery,  tor  the  convenience  of 

**  the  peoplei  we  should  have  each  of  those  Superior  Courts 

*^  exercismg  a  jurisdiction  over  the  whole  Commonwealth, 

*'*'  fo  the  total  destruction  of  that  speedy  and  convenient  ad* 

'^  ministration  of  justice  intended  by  the  Legislature  ;  a 

^^  thing  never  thought  of  by  that  body,  nor  authorised  by 
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^  law.    Besides,  the  Courts  of  common  law,  within  the    octobsi^ 
**  Counrf^  of  Albemarle^  would  be  no  more  bound  to  obey        1^^- 
**  the  injunction  of  this  Court  than  the  common  law  Courts    ^^-^^"^^^^ 
**  in  Augusta  would ;  nor  could  this  Court  enforce  it;  be-  ^^*^ ^  ^^ 
*'  csLus^  the  County  of  Albemarle  is  not  within  its  jurisdic^  PoHok  &  C^. 
^*  tion  ;  and  a  Court  should  never  act  in  a  case  where  it  can-  - 

*'  not  enforce  its  sentence. 

*^  A  difference  of  opinion,  itoong  gentlemen  of  the  first 
*^  legal  talents  in  their  country,  has  induced  the  Court  to  go 
'^  more  at  large  into  this  subject,  than  would  otherwise  have 
*'  b«en  done. 

*^  Upon  the  ground  of  jurisdiction^  the  motion  is  de- 

In  a  subsequent  case,  (Morris  v.  TreviRan^  depending 
on  the  same  question  of  jurisdiction,  the  Honourable  John 
Baown,  Judge  of  the  Superior  Court  of  Chancery  holden 
9iSt€mnton^  pronounced  the  following  opinion. 

.  "  The  plaintiff,  Morris^  prays  for  relief  against  a  judg- 
**  ment  recovered  against  him  by  James  Trcvilian^  a  resi- 
*^  dent  of  Louisa  County.  His  bill  states  sufEicient  cause 
^^  for  equitable  interposition  ;  and  the  question  made  by 
^*  the  plea  and  demurrer  is,  what  Court  shall  interpose  f 
^^  an  exhibit  accompanying  the  plaintiff's  bill  shews  that  the 
'  *^  Judge  of  the  Richmond  Chancery  District  has  refused  to 
**  take  cognizance  of  the  cause,  because  the  judgment  at 
'^  law  was  rendered  in  the  District  Court  of  Charlottesville^ 
^*'  holden  in  Albemarle  County,  which  County,  by  an  act  of 
*^  the  last  Session  of  Assembly,  was  annexed  to  this  Chan- 
V  eery  District ;  and  it  is  now  said  that  this  Court  cannot 
^'  entertain  jurisdiction  because  the  defendant^  Trevilian^ 
*^  resides  within  the  limits  of  the  Richmond  Chancery  Dis- 
**  trict. 

**  In  order  to  protect  the  proper^  of  the  plaintiff  against 
^*  what  appears,  from  his  bill,  to  be  an  oppressive  judg- 
*^  ment,  until  the  question  of  jurisdiction  is  settled,  I  have 
^^  ^granted  an  injunction ;  and  the  plea  and  demurrer  afore-  504  ^ 
^^  said  have  been  filed  to  enable  the  plaintiff  to  carry  his 
^*  case  to  the  Court  of  Appeab,  before  the  judgment  at  law 
'*  is  let  loose  upon  him. 

^^  Th^  interest  of  the  parties,  as  well  as  of  others  who 
*^  may  be  similarly  situated,  requires  a  prompt  opinion  on 
*^  the  question.  Mine  is  offered  with  an  unusual  degree  of 
^^  diffidence  ;  because  I,  unfortunately,  differ,  in  my  con* 
^^  struction  of  the  acts  of  Assembly  of  tlie  23d  oi  January^ 
^  and  2d  of  February ^  1802,  9fkk  the  12th  of  Januartfy 
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'^  1807,  respecting  the  jurisdiction  of  the  Chancery  Distiict 

*^  Courts,  from  a  Judge  whose  opinions  I  shall  always  higfa- 

*'  ly  respect,  though   I  cannot  consider  them,    in  legal 

CAcke  &  Co.  4i  phraseology,  as  obligatory  upon  me.     It  is  .readily  ad- 

Pollok  &  Co   **  raitted,   that  the  time  of  the  rendition  of  the  judgment 

'  "  sought  to  be  enjoined  is  not  material ;  and  the  question 

^^  is  considered,  as  if  it  had  been  rendered  since  the  12th 

^^  of  January^  1807«     Neither  time  nor  inclination  will 

**  permit  me  to  go  into  an  inquiry  respecting  the  generdi 

^  jurisdiction  of  Courts  of  Chancery.     I  shall  confine  my- 

^^  self,  principally,  to  what  I  consider  the  true  exposition  of 

*^  the  acts  aforesaid  on  this  subject. 

^^  The  act  of  the  23d  of  January^  1802,  establishing 
^^  three  Superior  Courts  of  Chancery,  instead  of  the  one 
^^  then  existing,  and  which  act  I  consider  the  charter  of  our 
*^  jurisdictional  rights,  gives,  in  sect*  7*   to  each  of  the 
*^  Courts  thereby  established,  and  to  the  Judges  thereof,  in 
^^  term  time,  as  well  as  in  vacation,  the  same  jurisdictioiH 
^^  and  powers,  within  their  respective  Districts,  in  all  and 
^^  every  matter  and  thing,  as  the  High  Court  of  Chancery^ 
^^  or  the  Judge  thereof,  possessed  on  the  1st  day  of  yanua^ 
^  ry,  1802  ;  including,  among  other  specified  powers,  that 
^  of  granting  injunctions.     But  the  Judge  of  the  High 
**  Court  of  Chancery  on  the  1st  day  oi  January^  1802,  had 
*^  the  power  to  award  an  injunction  against  any  person  re- 
**  siding  within  the  County  of  Louisa  ^  and,  therefore,  under 
^^  the  authority  of  the  said  7th  section,  the  Judge  of  the 
**  Richmond  Chancery  District  has  now  the  power  to  award 
**'  an  injunction  against  the  defendant,  in  the  present  case, 
^^  who  resides  in  the  County  of  Loui$a^  which  is  within  the 
*^  Richmond  Chancery  District  as  estaUished  by  that  act. 
"  Perhaps  I  would  be  justifiable  in  saying  that,  if  there 
'*  were  two  defendants  in   this  case,  one  residing  in  the 
**  County  of  Louisa^  which  is  within  the  Richmond  Chxinct- 
*'  ry  District,  and  the  other  in  the  County  of  AiiemarUj  now 
^  505        ^*  attached  to  this  District,  the  plaintiff  *woukl  have  a  right, 
**  under  the  12th  section  of  the  said  act  of  the  23d  of 
**  January^  1802,  to  apply  for  an  injunction  either  to  the 
"  Judge  of  the  Richmond  Chancery  District,  or  of  thia 
"  Court. 

^^  If  a  bill  praying  for  an  injunction  can  be  considered  a 
*^  suit  in  Chancery,  this  opinion  must  be  correct ;  and  why 
^*  it  should  not  I  cannot  discover.  It  is  not  the  lest  a  suit 
**  in  Chancery,  because  it  prays  for  an  injunction  to  the  prt^ 
*'*'  ceedings  at  law,  till  a  hearing  can  be  had  on  the  equitable 
^^  matter  set  forth  in  the  will  ;  and  the  12th  section  au- 
^  thorises  a  plaintiff  to  conunence  his  suit,  where  there  is 
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*^  more  than  one  defendant,  in  that  District  in  which  either    octobk«» 

"  of  the  defendants  may  reside.     The  jurisdiction  of  the        1^7. 

**  Richmond  Chancery  Court  over  the  present  case  is  there-    ^^^^^^"^^^ 

♦*  fore  plain  find  obvious,  unless  it  should  be  supposed  that  Cocke  &  C^. 

**  the  act  of  the  2d  o(  February^  1802,  has  altered  the  ju-  p^Uok  &  Cy. 

*'  risdiction  of  the  Chancery  District  Courts  in  cases  of  in- 

**  junctions.     I  say,  altered^  for  i  cannot  admit  legislative 

^^  construction  as  binding  upon  Courts,  more  especially 

*^  where  the  text  is  less  doubtful  than  the  comment.     But, 

"  if  the  act  o(  February ^  1802,  has  altered  the  jurisdiction 

'*  of  the  Chancery  District  Courts,  in  cases  of  injunctions, 

*'  it  has,  in  like  manner,  altered  it  and  circumscribed  the 

^^  rights  of  plaintiffs  in  their  election  in  bringing  original 

*'  suits.     The  12th  section  of  the  act  of  Januarijy  gives  the 

*'  plaintiiF,  where  there  is  more  than  one  defendant,  a  right 

"  to  sue  in  the  District  in  which  either  of  the  defendants 

•'  resides.     Is  this  right  abridged  by  the  first  section  of  the 

**  act  oi  February n^  directing  the  clerk  of  the  High  Court  of 

^^  Chanceiy,  in  the  distribution  of  the  causes  on  his  docket, 

^  to  send  the  papers,  in  cases  where  there  is  more  than  one 

^^  defendant,  to  the  Court  of  that  District,  in  which  the  first 

^  named  defendant  resides,   if  there  are  but  two  ;  but,  if 

"  more  than  two,  then  to  that  in  which  the  majority  of  the 

**  defendants  reside  ;  and,  if  more  than  two,  and  the  num- 

**  ber  equal,  then  to  the  District  in  which  the  first  named 

^^  defendant  in  the  plaintiff's  bill  resides  ? 

^^  If  it  is  said  that  this  was  a  measure  of  necessity  not  in- 
"  tended  to  ehange  the  jurisdiction  of  the  respective  Courts, 
"  oi*  abridge  the  rights  of  suitors,  but  merely  directory  to 
"  the^erk,  and  the  best  possible  arrangement  which  could 
^^  be  made  of  the  causes  upon  the  docket,  the  truth  of  the 
«^  observation  will  be  readily  admitted  ;  and  the  same  ex- 
^^  position  of  the  sixth  section  of  the  same  act,  respecting 
^'  the  distribution  of  injunctions  depending  in  *the  High  ^  50^ 
*'  Court  of  Chancery  on  the  1st  day  of  February^  1862,  is 
"  supposed  to  be  correct ;  viz.  that  it  was  merely  directo- 
^^  ry  to  the  clerk,  in  the  distribution  of  the  injunctions  then 
^^  in  Court;  and  not  a  legislative  exposition  of  the  law,  or, 
^  in  other  words,  an  alteration  of  the  law  respecting  juris- 
^^  fiction,  in  cases  of  injunctions  thei^^fter  to  be  applied  for ; 
^  nor  intended  to  abridge  the  rights  of  plaintiffs  applying 
^  for  them.  I  confess  that  I  am  unable  to  discover,  in  the 
**  6th  section  of  the  act  of  February^  1802,  or  in  any  other 
**  part  of  that  act,  any  thing  varying  the  jurisdictional  rights 
^^  of  the  Courts,  or  abridging  the  privileges  of  suitots  from 
*^  what  tiiey  were,  as  confirmed  and  established  by  the  act  of 
^^  die  SGd  of  January y  1802,  either  as  to  ^r^g'ina/ suits,  as 
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OCTOBER,    /*  they  arc  called,  or  as  to  injunctions^  which  are  also  suits, 

I80r.        «  though  commenced  in  a  different  way.     If  it  should  be 

^'^^^^^'^^    "  inquired  why  the  Legislature  has,  in  the  distribution  of 

Cocke  &  Co.  44  ^^  causes  depending  in  the  High  Court  of  Chancery  at 

fMlok  &  Co.  **  ^^^  ^^"^^  of  the  passage  of  the  act  oi  February^  1802,  made 

.  *'*'  a  distinction  between  original  suits  and  injunctions  I  I 

*'  answer,  first,  I  consider  the  inquiry  immaterial  in  the  pre- 

**  sent  case  ;  and,  secondly,  that  I  am,  perhaps,  unable  to  ' 

,  "**  give  a  satisfactory  answer.     It  is  sufficient,  to  justify  to 

"  myself  the  opinion  which  I  have  formed,  that  the  act  di- 

^'  recting  the  distribution  of  those  then  depending  is  silent 

**  respecting   those  which  were  thereafter  to  be  applied 

"  for- 

^^  But,  perhaps,  the  necessity  of,  sometimes,  granting 
"  them,  without  delay,  and,  very  often,  the  justice  of  dis- 
*'  solving  them  as  speedily,  may  have  influenced  the  Legis* 
*^  lature  in  the  enacting  of  the  4th  and  6th  sections  of  that 
**  act.  If  despatch^  in  cases  of  injunctions,  was  their  ob- 
**  ject,  the  clerk  could  more  readily  find  in  what  Chancery 
^^  District  the  judgment  was  rendered  than  where  the  phin- 
**  tiff  at  law  and  defendant  in  the  injunction  resided  ;  more 
**  especially  as  the  subpcma  might  not  be  returned,  and  the 
**  clerk  might  not  know  to  what  County  it  was  directed  ; 
*'  it  frequently  happening  that  subpoenas  in  those  cases  go 
**  out  of  the  office,  without  any  particular  direction  ;  and 
^^  the  6th  section  contains  a  good  general  direction,  in  ca- 
^^  ses  of  injunctions,  where,  in  many  instances,  no  other  di- 
"  rection  could  be  had. 

^^  If  it  is  supposed  that  this  construction  of  jurisdictional 
**  rights  would  be  productive  of  great  public  inconvenience, 
^^  I  can  only  observe  that,  where  the  law  is  plain  and  expli- 
^'  cit,  arguments  of  inconvenience  ought  not  to  prevail 

♦  5ft7        **  ^against  it :  the  Legislature,  and  not  the  Courts,  must 

*  **  correct  the  evil.  But  it  is  doubted  whether  greater  in- 
*'  convenience  would  result  from  this  than  from  a  different 
**  construction.  A.  residing  in  Richmond^  recovers  a  judg- 
^Vmentat  law,  in  Staunton^  against  B.  residing  in  the  bo- 
^*  rough  of  Staunton.  Let  it  be  admitted  that  the  situation 
"  of  the  Court  rendering  the  judgtnent,  and  not  the  resi- 
^'  dence  of  the  party  t6t>taining  it,  gives  the  equitable  con- 
^'  troul  over  the  case.  B.  at  small  expense,  and  without 
**  any  inconvenience,  can  apply  for  his  injunction,  il.'s 
**  remote  situation  inspires  him  with  hopes  of  delay,  (too 
**  often  the  great  inducement  in  applications  of  this  kind.) 
^^  He  applies  for  and  obtains  his  injunction,  andAissub- 
**  jected  to  great  inconvenience  and  expense  in  defending 
^^  himself,  against  an  unjust  suit.    Reverse  the  case  ;  and 
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^  let  A.*s  residence,  and  not  the  site  of  the  Court,  give  the    •ctobbk^ 
"  jurisdiction*     If  B*  has  a  good  equitable  defence,  he  will    i    *^'^- 
**  not  be  deterred  from  setting  it  up  ;  and  he  will  be  com-     ^^^""^^^^ 
^  pensated,  in  part,  for  his  trouble  and  expense  in  prose*  ^^®*^  ^  ^^ 
^^cutingit*     Delay,  in  that  case,  will  not  be  his  object ;  Poilok&Qoi 
*'  and  ^.V  situation  will  encourage  him  to  hope  for  a  j 

**  speedy  decision.     But  he  will  not,  for  a  slight  cause,  and  ,     .. 

^*  without  hope  of  procrastination,  at  great  inconvenience 
*^  and  expense,  provoke  his  adversary  to  an  unjust  and  un- 
*'  equal  contest  on  his  own  ground.  Under  either  con- 
**  struction,  the  territorial  line  of  jurisdiction  must  be  pass- 
'^  ed  ;  and  the  question  is,  Who  shall  pass  it  i  The  plain- 
"  tiff  or  the  defendant  ? 

"  Let  the  general  fate  of  injunctions  say  which  con- 
^^  struction  is  likely  to  be  productive  of  the  greatest  mis- 
«  chief. 

**  There  are  other  cases  in  which,  it  is  believed,  greater 
^<  inconvenience  would  result  from  a  different,  than  from 
**  the  present  construction  of  the  right  of  jurisdiction.  The 
<(  case  before  the  Court  affords  an  example. 

"  Treviliariy  the  present  defendant,  residing  in  Louisa^ 
**  recovers  a  judgment  against  the  plaintiff  Morrisy  in 
*^  Louisa  Court.  Suppose  this  judgment  had  not  been  af- 
•*  firmed  by  the  District  Court  of  Charlottesville*  An  in- 
^^  junction  to  that  judgment,  it  is  admitted  by  all,  must 
"have  been  applied  for  to  the  Chancellor  at  Richmond. 
*^  But  Trevilian  obtains  another  judgment,  for  a  subsequent 
**  accruing  injury,  upon  the  same  ground,  in  the  District 
*^  Conn  of  Charlottesville.  To  enjoin  this  judgment,  ap- 
^'  plication,  it  is  said,  must  be  made  to  this  Court,  Injunc- 
"  tions  are  obtained  in  both  cases.  The  ground  of  equity, 
"  and  the  evidence,  in  both  cases,  are  the  same  :  *but  the         *  508 

Judge  at  Richmond  and  the  Court  here  decide  the  ques- 
•*  tion  differently.  This  would  surely  be  a  serious  evil  ; 
**  for,  though  the  Court  of  Appeals  would  detect  and  cor- 
*'  rect  the  error,  yet  it  might  be  some  lime  first  ,•  and  the 
"  parties  might  have  been  satisfied  without  resorting  there, 
^^  if  there  had  been  but  one  decision  in  the  case.  Let  the 
"  process  of  the  Court  act  upon  the  person  of  the  defendant^ 
**•  and  one  suit  will  answer,  instead  of  two. 

"  To  the  foregoing  remarks,  lengthened  beyond  my  first 
^*  intention,  I  will  only  add,  that  injunctions  to  judgments 
•*  could  very  seldom,  if  ever,  affect  the  Courts  rendering 
*•  them  ;  the  judgments  being,  in  almost  every  case,  be- 
*'  yond  the  controul  of  the  Courts,  and  generally,  of  their 
*'  clerks,  before  the  injunctions  are  obtained. 
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6cTosEft«        **  I  have  not  noticed  the  iact  of  the  last  sessioo,  toneting 

1807.       <«  the  County  oi  Albemarle  to  this  District;  but  the  opinion 

^^"^"^''^^    "  would  have  been  the  same,  if  that  County  had  been,  ori- 

Cockc  &  Co.  «  finally,  a  part  of  this  District. 

^dlldk  &  Co.  **  ^^y  opinion,  therefore,  is,  that  though  die  judgment  of 
■  '  **  the  County  Court  of  Louisa  has  become  the  judgment  of 
*'  the  District  Court  of  Charlottesville^  by  its  affirmance 
**  there  ;  and  thow^  Charlottesville^  where  the  judgment 
"  was  affirmed,  is  within  this  District ;  yet,  the  only  dc- 
*^  fendant  in  this  cau^e  residing  in  die  County  of  Louisa^ 
*•  which  is  within  the  limits  and  jurisdiction  of  the  Rich' 
^^  m0»^  Chancery  District  Court,  as  established  by  the  act 
*^  of  the  2dd  oi  January^  1802,  and  which  act,  as  it  respects 
**  jurisdiction  over  original  suits,  and  injunctions  brought 
"  since  the  2d  oi  February^  1802,  has  not  been  altered  by 
^^  the  act  pf  the  said  2d  oi  February^  or  any  subsequent  act, 
**  except  only  as  to  the  County  of  Albemarle  ;  the  Chance- 
"  ry  Court  for  the  Richmond\y\ztc\zX  has  jurisdiction  over 
^  this  cause  ;  and  this  Court  has  no  jurisdiction  over  the 
^^  same.  It  is,  therefore,  this  10th  day  of  Aprils  180/,  ad- 
**  judged  and  ordered,  that  the  plaintiff's  demurrer  to  the 
^^  defendant's  plea  be  overruled  ;  the  plea  sustained,  and 
**  the  bill  dismissed — this  Court  would  have  said  without 
*'  costs^  as  the  plea  and  demurrer  were  filed,  by  the  direc- 
'  ^^  tion  of  the  Court,  to  settle  the  question  of  jurisdiction ; 

^  (the  plaintiff,  on  his  first  application  for  his  injunction, 
**  having  been  informed  that  this  measure  would  berecom* 
*^  mended  ;)  but  the  defendant's  counsel  suggesting  that  the 
^^  refusing  of  costs,  if  an  error,  could  not  be  corrected  in  an 
^  appeal  taken  by  the  plaintiff;  and  the  Court  wishing  to 

^  509  *^  indulge  him  in  a  measure,  which,  ^if  erroneous,  can  in 
^  this  way  be  corrected,  doth  further  decree  and  order  diat 
^  the  plaintiff  pay  to  the  defendant  his  costs,"  &c. 

In  conformity  with  the  above  opinion  Judge  Bitowir 
would  have  rejected  the  application  of  Cockey  Crawford  & 
,  Co.  for  an  injunction,  upon  the  gi:ound  that  he  had  no  ju- 
risdiction in  such  a  case  ;  but,  out  of  respect  to  the  oppo- 
site opinion  of  Judge  Taylor,  and  from  a  wish  to  have  the 
question  settled  by  a  decision  of  the  Court  of  Appeals,  he 
granted  the  injunction,  at  the  risk  of  the  applicants  upon 
the  question  of  jurisdiction. 

After  the  injunction  was  granted^  the  defendants  choosing 
to  put  the  issue  of  the  cause  upon  its  own  merits^  for  the 
purpose  of  a  speedy  recovery  of  the  money  due  them,  sub- 
mitted themselves  to  the  jurisdiction  of  the  Court,  and  in- 
sisted upon  filing  their  answer. 
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The  Court  l*efused  to  permh  their  answer  to  be  filed  ;— »  ootobem, 
mled  their  counsel  to  plead  to  the  jurisdiction,  sustained     •  V(^v 
the  plca^  dismissed  the  bill,  and  granted  an  appeal  to  the    ^-^""^^"^^  ■% 
plaintiffs,  whereby  all  further  proceedings  on  the  judginent  ^^^  ^  Co. 
at  kw  remained  suspended  until  the  Court  ol  Appeals  poUok  &  Co* 
riiould  decide  upon  the  case.  -- 

Under  these  circumstances,  a  petition,  (l)sign'ed  by  Chap- 
man Johnson^  counsel  for  the  appellees,  was  presented  to 
tilts  Court,  in  the  beginning  of  the  term,  praying  the  ear- 
liest day,  which  would  suit  its  convenience,  to  be  appointed 
for  taking  up  this  appeal ;  and  stating  that  the  Court  of  the 
Staunton  District  acted  under  a  belief  that  the  delay  to  the 
appellees  would  be  short,  that  the  cause  would  be  decided 
at  the  first  term  of  this  Court,  and  that  thereby  a  question 
presenting  very  frequent  difficulties  would  be  finally  set- 
^d. 

The  petition  was  granted,  and  the  record  accordingly 
apened  on  this  day. 

Wtciham^  for  the  appellants,  contended  that  the  same  ju- 
risdiction aAd  powers   which  were  vested  in  the  former 
High  Court  of  Chancery  over  the  whole  Common wealth(flr)  (a)jPM.CVMfr, 
were  now  vested  in  the  several  Superior  Courts  of  Chance-  ivoi.  p.  64.  c 
ry  within  their  respective  Districts  only ;{l))  that  the  12th  ^\X\^  ^<^ 
section  of  the  last  recited  act,  (on  Which  section  the  appel-  ^..  297.  g.  7. " 
lees  relied,)  and  the  3d  and  6th  of  the  supplemental  *act(c)         ^e  510 
were  to  be  construed  with  reference  to  the  general  enacting  (c)/^.  p.  428, 
clause  bestowing  the  juri8diction,(^/)  and  were  parts  of  the  and  429. 
same  system  ;  from  the  whole  of  which,  taken  collectively,  ^'^'^P'^i^' 
he  inferred  that. the  place  where  the  Courts  which  rendered  ^'       '  **  * 
the  judgment  at  law,  was  held^  and  not  the  residence  of  the 
plaintiff  or  defendant^  furnished  the  rule  of  jurisdiction  in 
granting  injunctions. 

This  construction  is  confirmed  by  the  general  law  direct- 
ing the  mode  of  proceeding  when  injunctions  are  obtain- 
cd,(^)  which  declares  that  the  effect  of  the  injunction  is  to  (c)  lb.  1  voi 
be  sttipended,  until  bond  is  given  in  the  clerk's  office  oithe  ^'^  c.  64.  s- 
Court  xvhere  the  judpnentwas  rendered;  and  the  clerk  of 
that  Court  is  to  endorse  on  the  subpoena  that  the  bond  is 
filed.  It  is  manifest  that  the  clerk  of  the  Court  of  Com- 
mon Law  is  to  obey  the  Chancery  Court ;  and  therefore 
ought  to  be  within  its  jurisdiction. 

If  this  was  not  the  rule,  there  might  be  three  injunctions 
for  the  same  cause :  the  complainant  might  try  his  chance 


(1)  See  the  Rult  of  Court  dated  May  5th,  1805,  antcy  III. 
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oci^oBEx,    of  success  in  all  the  Districts.     Again ;  there  is  a  proviBliMi 
1807.        relative  to  the  County  Courts,  that,  where  there  are  sevenl. 

^-^"^^^^^^  defendants  in  Chancery,  some  of  whom  are  not  resident 
Cocke  &  Co.  within  the  County,  process  may  be  directed,  against  the 
PoUok  &  Co.  non-residents,  to  any  other  County  ;(o)  yet  no  Countj 

^  Court  has  ever  granted  an  injunction  to  the  judgment  oi 

{A)Rem.  Code,  another  County  Court* 
p.377.c226. 

Judge  Tucker.  Was  not  that  done  in  the  case  of  Am- 
bier  &  Wyld  7  2  Wash.  36. 

Wickham.  The  objection  there  was  not  that  one  County 
Court  had  no  right  to  grant  an  injunction  to  the  judgment 
of  another  County  Court.  The  decision  was  that,  by  mor 
king  m  new  case  in  one  County^  you  may  examine  the  pro- 
priety of  a  judgment  in  another.  A  County  Court  (if  the 
rule  that  equity  acts  upon  the  person  only  is  to  prevail) 
would  even  have  a  right  to  enjoin  a  judgment  of  a  i)jstrict 
Court. 

*  For  farther  observations,  I  will  refer  the  Court  to  a  bet- 
ter argument  than  mine,  that  of  Chancellor  Taylor  in  the 
case  of  Johnson  v.  Harris. 

As  to  the  question  of  costs^  it  is  granted  that  neither  par- 
ty  has  been  to  blame  ;  but  if  the  complainant  was  not  to 
blame,  he  ought  to  recover  his  costs.  The  nde  should  be, 
that  where  the  subject  matter  is  such  that  costs  may  be  re- 
covered, the  plaintiff  ought  to  recover,  if  he  has  not  been 
blamable. 

*  511  ^Chapman  Johison^  for  the  appellees,  said  it  would  be 

an  extreme  hardship  for  them  to  pay  the  costs,  since  they 
were  compelled  by  the  Court  to  put  in  the  plea  to  Ae  ju- 
risdiction, to  try  a  question  for  tiie  public  good. 

On  the  main  question,  he  argued,  that  the  rule  should 
be,  that  the  jurisdiction  is  ascertained  by  the  personal  rest* 
dence  of  parties.  No  process  of  contempt  can  be  issued 
from  a  Chancery  Court  to  a  Common  Law  Court.  If  the 
.Court  of  Common  Law  should  suppose  that  the  Court  of 
Chancery  had  exceeded  its  jurisdiction,  and  should  refuse 
to  obey  it,  would  process  go  against  the  Court  or  clerk  f 
No. — It  may  indeed  against  the  sheriff;  for,  qiu>ad  heq^ 
he  is  an  officer  of  the  Court  of  Chancery. 

The  7th  section  of  the  act,  by  which  the  District  Courts 
of  Chancery  were  established,  does  indeed  givt  them^die 
same  jurisdiction,  within  their  respective  Districts^  that 
.  the  late  High  Court  of  Chancery  had  over  the  whole  Com- 
monwealth. As  a  part  of  the  Charlottesville  Conmion  Law 
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District  18  still  attached  to  the  Richmond  Ch^nctty  District,    ogtobek/ 
if  this  law  is  to   be  understood  literally^  the  Richmond        ^807. 
Chancery  and  Staunton  Chancery-  have  concurrent  juris-     v-^'^^^^w/ 
diction  over  the  Charlottefiville  District ;  for  why  give  the  Cockf  &  Co. 
whole  of  it  to  Staunton^  when  only  part  has  been  annexed  \  po\iok  &  co. 
But,  even  if  the  judgment  was  of  Norfolk  County  Court,  ' 

and  the  execution  in  the  hands  of  the  sheriif  of  Norfolk^ 
and  all  the  parties  resided  in  Staunton^  the  Staunton  Chan- 
cery ought  to  have  jurisdiction  ;  for  it  is  abundantly  suf- 
ficient diat  equity  should  have  jurisdiction  over  the  per^ 
sons  of  parties. 

By  the  12th  section,  where  one  defendant  lives  in  the 
District,  process  is  to  go  against  others  out  of  its  limits* 
This  evidently  shews  that  the  Legislature  never  meant  the 
Court  to  take  jurisdiction,  where  there  was  no  defendant 
living  in  the  District.  The  case  is  similar  of  defendants 
absent  from  the  Commonwealtlf*(a)  Where  all  the  de-  (a)  Jr««. 
fendants  reside  out  of  the  Sute,  the  suit  is  not  to  be  ^*^' ^  ^°ii 
fcroughtherc.  p.U5.  c.78. 

The  law  for  distribution  of  the  papers  in  other  cases 
shews  that  the  Legislature  understood  the  persons  of  par- 
ties to  furnish  the  rule  of  jurisdiction.  Is  there  any  pe- 
culiar magic  in  injunctions^  that  the  Legislature  made  a 
distinction  between  them  and  other  cases  ?  No  :  but  it 
was  necessary  to  promote  the  speedy  distribution.  The 
face  of  every  bill  shewed  the  name  of  the  Court  whose 
judgment  was  enjoined,  and  afforded  a  convenient  rule  for 
^distribution  of  the  papers^  which  could  not  be  given  in  4^  512 
original  suits. 

The  residence  of  the  defendant  should  furnish  the  rule 
-of  jurisdiction.  It  is  better  for  the  complainant^  who  is 
about  to  force  the  defendant  into  a  Court  of  Equity,  to  go 
to  his  place  of  residence,  than  vice  versa.  Suppose  a  de- 
fendant at  common  law  resides  in  one  extreme  part  of  the 
State,  and  the  plaintiff  in  another.  I'he  Court  is  where  the 
defendant  at  law  resides.  He  goes  into  his  Chancery  Court, 
in  his  own  town.  He  shews  his  order  of  injunction  to  the 
sheriff;  but  does  not  send  a  subpcena  to  be  served  on  the 
plaintiff  at  law.  Years  may  elapse  before  he  may  hear  of 
it  \  especially  if  he  has  an  inattentive  attorney,  as  is  too 
commonly  the  case.  But,  if  you  make  the  person  the  rule 
of  jurisdiction,  the  complainant  in  equity  should  be  compel- 
led to  send  his  subpcena  to  be  served  on  the  person  of  the 
plaintiff  at  Common  Law. 

But  it  is  said  that,  upon  our  construction,  there  mav  be 
three  trials  of  the  same  injunction.  All  this  might  nap- 
pen  ;  but  similar  abuses  have  happened  under  the  former 
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ooTOBSRk    law.     A  man  applies  to  a  Chancelldr,  aad  giHs  an  ksjoiic* 
180r.       tion,  which  is  ^cerwards  dissolved*     He  then  goed  to  a 
^^^'^^""'^    County  Court,  and,  concealing  that  fact^  gets  another  in* 
Cocke  &  Co.  junction.     If  determined  on  delay  at  any  rate,  he  might 
jMlok  &  Ca  ^^^  ^^  ^^^  same  manner  with  the  several  Chancellors ;  but 
^  he  would  obtain  delay,  until  the  fact  of  the  prior  dissolu- 

tion wa3  known,  and  no  longer*  This  argument  has  there- 
fore no  weight ;  for,  whichever  way  the  Court  may  decide 
this  question,  frauds  of  this  nature,  for  the  sake  of  dday, 
may  continue  to  be  practised* 

Mr.  Wickham  relies  on  the  circumstance,  that  the  ekric 
of  the  Court  of  Common  Law  is  to  endorse  on  the  subfema 
that  the  bond  is  filed,  as  putting  him  under  the  oontrool  of 
the  Court  of  Chancery  :  but  this  question  I  think  immate- 
riaL 

The  clerk  is  as  much  punishable  for  contempt  of  the 
Chancer)^  Court  if  he  resides  out  of  the  District^  as  ifwkh' 

(a)  Re^.       ifi  ffic  X)istrict.{a)     Therefore  the  argument  makes  ratfa^ 

0.'  5.  *  The  case  of  Ambler  v.  Wyld  actually  shews  that  one 

County  Court  sitting  in  Chancery  may  revise  the  judgmetit 

(b)  Jnte,  p.     at  law  of  another  :  and  Ford  v.  6ardner{b)  proves  that  a 
'^  County  Court,  in  its  equitable  jurisdiction,  may  rftrwe  the 

judgment  of  a  District  Court.     Why  should  not  a  County 
Court  have  the  right  of  enjoining  the  judgment  of  aaodier 
County  Court  ? 
^513  *It  is  not  on  the  ground  that  one  Court  says  to  anodier 

^^  you  have  done  wrong  ;"  but  that  the  same  questions 
could  not  come  before  one  Court  a^  common  law  that  come 
^  before  the  other  in  equity*    The  reason  that  no  such  in- 

junction ever  has  been  granted  is  that  the  defendant  id- 
ways  prefers  applying  to  the  Court  of  the  County,  wh«*e 
he  resides,  and  at  the  greatest  possible  distance  from  the 
residence  of  the  plaintiff. 

Mr.  Johnson  concluded  with  observing  that  as  Mr. 
Wickham  had  referred  to  the  argument  of  Chancellor 
Taylor  in  his  favour^  he  with  equal  confidence  relied  on 
that  of  Chancellor  Brown,  which  he  considered  a  beUer 
argument  than  his  own. 

Wickham^  in  reply.  Some  Court  must  have  the  jurisdic- 
tion. It  is,  therefore,  not  sufficient  for  Mr.  Johnton  to 
shew  that  the  Staunton  District  Court  has  it  not ;  he  must 
also  shew  what  other  Court  has  it.  He  says;  that  if  the 
injunction  is  obtained  where  the  plaintiff  at  law  resides, 
he  may  have  notice  ;  otherwise  not.  But,  if  an  ibjunction 
be  obtained  against  a  man,  in  Pittm/hama^  for  examjde. 
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does  it  make  any  difference  as  to  his  knowledge  of  it*    octobei, 
whether  it  was  granted  in  Richmond  or  Staunton  ?  ^^^''• 

I  contend,    if  Mr.   Johnson^s  argument  of  concurrent    ^■^^^^^^^^-^ 
injunctions  be  correct,  (for  he  is  obliged  to  admit  concur-  ^^^^  ^  Co. 
rent  injunctions,  upon  the  ground  he  takes,)  that  a  man  PoUok  &  Co. 
may  obtain  three  several  injunctions  to  the  same  judgment,  . 

not  surreptitiously,  but  stating  the  case  fairly  and  fully. 
If  the  residence  of  the  plaintiff  at  law  is  to  give  the  rule, 
the  defendant  may  suffer  great  inconvenience,  since  his 
property  may  be  seized  by  an  execution,  and  he  may  be 
driven  to  a  distant  Court  to  obtain  an  injunction.  But, 
according  to  this  doctrine,  in  cases  where  the  place  of  re- 
sidence is  unknown,  or  uncertain,  where  is  the  injunction 
to  be  obtained  i 

Friday^  October  30,  The  Judges  delivered  ther  opi- 
nions. 

Judge  Tucker.  The  record  exhibits  the  singular  case 
of  two  Chancellors  in  different  Districts  disclaiming  juris- 
diction ♦of  a  case  brought  before  them  by  a  bill  of  injunc-  *  514 
tion  to  a  judgment  rendered  in  the  District  Court  of  Char^ 
lotteaville.  The  Chancellor  of  the  Richmond  District,  it  is 
alleged  in  the  bill,  refused  to  grant  the  injunction,  although 
the  defendants  all  resided  within  his  jurisdiction,  because 
the  Court,  whose  judgment  was  sought  to  be  enjoined, 
was  not  within  his  jurisdiction.  The  Chancellor  of  the 
Staunton  District  granted  the  injunction,  but  dismissed  the 
bill  afterwards,  because,  although  the  Court  which  rendered 
the  judgment  sought  to  be  enjoined,  was  within  his  Dis-- 
trict,  yet  none  of  the  defendants  resided  therein. — This 
Court  has  been  favoured  with  the  reasons  of  both  Judges 
in  support  of  their  respective  opinions ;  and  I  think  it 
must  be  confessed,  the  reasoning  of  both  is  very  strong, 
if  not  perfectly  convincing.  My  own  opinion  is  that  both 
may  be  rights  there  being,  as  I  think,  a  casus  omissus  in 
the  law,  which  the  Legislature  only  can  remedy.  But  as  I 
understand  the  rest  of  the  Court  to  entertain  a  different 
opinion,  I  can,  without  difficulty,  subscribe  to  it ;  espe- 
cially as  the  only  object  of  the  inquirj'  is  where  to  apply 
for  a  remedy  in  similar  cases* 

Judge  Roane.  I  will  premise — 1.  That  the  rule,  that 
all  statutes  in  pari  materia  are  to  be  considered,  in  form- 
ing a  construction  upon  any  subject,  applies  emphatically 
in  this  case,  where  the  two  principal  acts  which  come  in 
question  are  nearly  cotemporaneous,  and  avowedly  parts 
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ocTOBBK,    of  tb«  same  system ;  ami,  2d.  That  a  constructioii  oust* 

1807.       ing  a  portion  of  our  citizens  of  all  equitable  jurisdictum 

'"•^""^^''^    shall  not  lightly  be  made  in  ^ny  case  ;  much  less  jn  thi»y 

C^^ke  &Co.  in  iivhich  the  Legislature  seems  anxiously  to  have  wished 

iPoUok  &  Co.  "°^  ^"b  ^^  preserve  rights  already  existing,  but  to  extesid 

and  improve  them. 

By  the  ^th  section  of  the  act  of  January^  1802,  the 
Chancery  Courts  thereby  established  were  vested  with 
'  **  the  same  jurisdiction  and  powers,  within  their  respectivt 
^^  Districts^  in  all  and  every  matter  and  thing,  as  the  High 
*'  Court  of  Chancery  possessed  on  the  first  day  of  yanuartfj 
*'  1802,  including  {inter  alia)  the  granting  injunctions^  &€• 
^^  subject  only  to  the  same  constitutional  and  legal  restric* 
*^  tions  and  limitations  as  the  said  High  Court  of  Chan* 
**  eery  was  then  bound  by."  The  restrictions  here  alluded 
to  I  understand  to  relate,  principally,  to  the  nature  of  the 
case,  (that  is,  that  it  must  be^n  equity  case,  ahd  not  a 
law  case  J  and  to  the  amount  of  the  sum  in  question. 
#515  *Prior  to  the  establishment  of  this  new  system,  the  High 
Court  of  Chancery  could  have  granted  injunctions  to  any 
judgment  rendered  within  the  limits  of  its  jarisdiction  ; 
and  this  is  now  also  the  case  with  the  several  County 
'  Courts  in  Chancery  who  grant  injunctions  to  their  own 
judgments  ;  without  any  inquiry,  in  either  case,  as  to  the 
residence  of  any  defendant.  It  would  seem  a  natural 
construction,  therefore,  and  conformable  to  a  general  prin- 
ciple, if  a  like  power  was  deerted  to  belong  to  the  severd 
Chancery  Courts,  as  to  all  judgments  rendered  within  their 
respective  Districts.  The  7th  section  of  the  act  of  y<m- 
uary^  1802,  standing  singly,  is  ample  to  confer  this  power ; 
but  in  making  a  construction  upon  the  subject,  we  must 
take  into  consideration  every  part  of  the '  same  and  other 
acts  touching  the  premises. 

.  It  is  said  that  the  12th  section  of  the  act  of  yanuary^ 
1802,  which  gives  leave  to  a  plaintiff  to  sue  within  a  Di^ 
trict  in  which  one  of  several  defendants  resides,  relates  also 
to  injunctions,  and  controuls  the  construction  of  the  fth 
section  ;  and  that  injunctions,  therefore,  shall  not  be  grant* 
cd  by  the  Judge  of  the  Court,  unless  one  of  the  defenduita 
l*esides  within  the  District.  This  provision  in  the  12tfa 
section  seems  analogous  to  the  proceeditig  against  absent 
defendants  under  our  act,  where  it  is  necessary  that  one  de- 
fendant should  reside  within  the  State  :  but  in  that  case 
the  proceeding  is  by  an  original  suit  in  equity  ;  and  tfab' 
circumstance,  alone,  would  be  pretty  strong  to  denote  that 
|he  suits,  intended  in  this  last  clause,  were  suit^  oftbe- 
ffilie  ^h^^ct^r  J  yiz,  ori^al  sui^  in  tqpivf^ 
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If,  therefore,  the  construction  in  this  case  depended 
solely  upon  this  act  of  J anuaxy'^  1802,  I  should  doubt  ex- 
tremely whether  the  operation  of  the  12th  section  would 
narrow  that  of  the  7th,  on  the  point  in  question,  and  whe-  Co«ke  &  Co. 
ther  the  said  12th  section  relates  at  all  to  injunctions  ;  Poliok&Co, 
more  especially  as  the  general  Chancery  law  of  1792,  -_^-_- 
f wbkh  now  applies  within  the  several  Districts,  as  it  be- 
fore applied  to  the  Commonwealth  at  large,)  while  it  lays 
down  the  restrictions  to  the  obtaining  of  injunctions,  is 
totally  silent  as  to  the  residence  of  the  defendant*  But 
this  construction  does  not  depend  solely  upon  the  act  of 
January^  1802  ;  we  receive  great  light  upon  this  subject 
from  the  aet  of  2d  February^  1802,  passed  only  ten  daj« 
thereafter,  and  avowedly  supplementary  to  the  former. 
By  the  1st  section  of  that  act,  the  clerk  of  the  High  Court 
of  Chancery,  in  arranging  and  allotting  to  the  several 
Chancery  Courts  ^^  the  causes  and  suits  depending  in 
**  *the  said  High  Court  of  Chancery  on  the  1st  olFebrU"  516  * 
**  arjr,  1802,"  is  to  have  regard  to  the  residence  of  the  de* 
/endantj  or  defendants,  as  the  case  may  be  :  and  by  the  6th 
section  thereof,  in  sending  out  the  ^  papers  in  all  injunc* 
^  tions  depending  therein  on  the  1st  of  February^  1802,"  in 
ascertaining  to  what  Chancery  Court  they  shall  be  allotted, 
lie  is  to  be  governed  by  the  locality  of  the  Law  Court,  in 
which  the  judgment  enjoined  was  obtained  ;  so,  by  the  4th 
aectioo,  **  all  injunctions  awarded  by  the  judgment  of  the 
**  High  Court  of  Chancery  previous^  to  the  first  of  FebrU'- 
**'  ary^  1802,  may  be  issued  by  the  clerk  of  said  Court  in 
*'  like  manner  as  if  the  act  of  Januaryy  1802,  had  not  pass- 
^  ed,  to  be  arranged  and  allotted  as  is  prescribed  in  other 
^  cases  of  injunctions  therein  after  mentioned,"  viz.  as  is 
prescribed  by  the  6th  section  just  noticed. 

A  review  of  the  several  sections  of  this  act  of  February  ^ 
1802,  shews  evidently  that  imder  the  general  terms  ^^  causa 
^^  and  suits*^  in  the  1st  section,  injunctions  were  not 
comprehended,  for  they  are  provided  for  by  another  sec- 
tion ;  and  that,  in  allotting  injunctions  to  the  several  Chan- 
cery Courts,  no  respect  is  had  to  the  residence  of  the  de- 
fendant, but  only  to  the  general  principle  before  noticed ; 
that  is,  to  the  Court  in  which  the  judgment  enjoined  was 
rendered. 

These  words  ^^  causes  andsuits^^  in  the  1st  section  of  the 
w:t  of  February  J  1802,  are  fiJly  as  extensive  as  the  word 
*'  *ttiY"  mentioned  in  the  12th  section  of  the  act  of  J  ami- 
ary^  1802 ;  and  yet  they  are  incontestibly  explained  hf 
other  paru  of  the  same  act  to  mean  suits,  other  than  in- 
junctions.   Wherefore  then  shall  the  12th  section  of  th6 
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OCTOBER,     Bct  of  jfanuary^  1892,  (taking  all  the  acts  into  considera- 

1807.        tion,)  be  construed  to  abridge  a  power  given  by  ample 

^■^'"^^^^*^    words  in  the  7ih  section  of  tne  same  act,  and  either  incro- 

Cocke  &  Co.  duce  a  principle  entirely  new  in  our  code  in  relation  to  in- 

Pollok  &  Co.  jtinctions,  (respecting  the  residence  of  the  defendant,  ra- 

-  •■  -'  ther  than  the  Court  in  which  the  judgment  was  rendered,) 

or  withdraw  from  (perhaps)  a  numerous  class  of  cases,  M 

equitable  jurisdiction  whatsoever. 

I  have^isaid  that  the  general  principle  of  our  laws  was 
that  the  locality  of  the  Law  Court  determines  the  equitable 
jurisdiction.  There  is  nothing  in  the  act  of  January^  1802, 
singly  considered,  which  abandons  this  principle  ;  and,  oa 
the  contrary,  the  act  of  February^  1802,  seems  strongly  to 
support  it.  In  most  cases  the  restraint  upon  the  clerk  of 
the  Law  Court  is  amply  sufficient  for  the  complainant ;  for 
without  the  act  of  the  clerk  no  execution  can  go  upon  the 
^  517  ^judgment  ;  and,  this  being  the  case,  the  defendants, 
wherever  residing,  will  find  their  interest  in  coming  in,  sub- 
mitting to  the  jurisdiction,  and  moving  to  dissolve  the 
injunction*  If,  before  the  clerk  of  the  Law  Court  receives 
notice  that  an  injunction  is  awarded,  he  has,  in  fact,  di- 
vested himself  of  his  power,'  by  actually  issuing  the  exe- 
cution into  another  District  beyond  the  limits  of  the  Chan- 
cery Court,  I  am  not  at  present  prepared  to  say  whether 
the  process  of  the  Court  may  not  pursue  the  execution,  on 
the  general  principle  that,  where  a  jurisdiction  exists,  every 
necessary  power  shall  be  implied,  to  carry  it  into  complete 
effect.  If  so,  no  difficulty  whatever  can  exist  in  the  case  : 
but,  if  otherwise,  the  fault  is  with  the  plaintiff  in  the  in- 
junction, who  has  delayed  to  apply  to  the  Court  of  Equity, 
or  to  serve,  or  give  notice  of  its  process,  imtil  after  the 
execution  has  gone  beyond  the  limits  of  the  District.  But, 
even  in  that  view  of  the  case,  the  plaintiff,  although  he 
might  resort  to  other  remedies,  is  also  entided  to  his  in- 
junction, to  avail  him  quantum  valere  potest. 

Upon  the  whole,  I  think  there  is  nothing  in  this  case 
which  should  induce  us  to  depart  from  the  general  prin- 
ciple of  our  laws  upon  this  subject,  which  respects  the  site 
of  the  Law  Court  in  determining  the  equitable  jurisdiction. 
Some  inconveniences  may  arise  from  this  construction, 
under  certain  circumstances  :  but  inconveniences  certainly 
exist  under  a  contrary  construction ;  and,  especially,  in 
creating  a  concurrence  of  jurisdictions  in  favour  of  several 
Courts  of  Equity,  and  carrying  parties  defendant  into  dis- 
tricts extremely  remote  from  the  original  scene  of  contro- 
versy. My  opinion,  therefore,  is,  that  the  plea  in  this  case 
ought  to  have  been  overruled,  and  the  cause  sustained.-— 
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With  respect  to  costs,  as  the  shape  which  the  cause  as- 
sumed was  evidently  imposed  upon  the  appellee,  with  a 
view  to  settle  an  important  general  principle,  if  we  had 
power,  I  should  be  of  opinion  to  divide  them  ;  but  I  be-  Cocke  &  Co 
licve  that  the  act  establishing  this  Court(tf)  is  imperious,  p^Uoj^'g^  co. 
that  costs  shall  be  recovered  by  the  party  prevailing.  ' 

Judge  Fleming.     The  only  question  in  this  case   is.  Code,   i  vol. 
whether  the  Court  of  the  Chancery  District  of  Staunton  P'  ^^'  ^'  ^ 
had  jurisdiction  to  grant  an  injunction  to  a  judgment  at  ^' 
law  rendered  within^  but  where  the  plaintiff  resided  with- 
out the  District  ?  or,  in  other  words,  whether  the  jurisdic- 
tion of  the  Court  is  local  and  permanent,  or  mutable  and 
fluctuating  all  over  the  State,  and  must  vary  according  to 
the  residence  of  a  contending  party  ? 

♦Previous  to  the  month  of  January^  1802,  the  High        *  518 
Court  of  Chancery  had  general  jurisdiction  over  the  whole 
State,  and  was  considered  as  always  open,  so  as  to  grant 
injunctions,  writs  of  ne  exeaty  certiorari^  and  other  procifsi 
Usually  granted  in  vacation. 

The  business  in  the  said  Court  having  accumulated  in 
an  extraordinary  degree,  it  was  by  the  Legislature  thought 
expedient,  for  the  more  speedy  and  convenient  adminis- 
tration of  justice,  to  branch  it  into  three  distinct  Courts, 
assigning  to  each  a  particular  District,  rvithin  which  the 
Judges  were,  respectively,  as  well  in  term  time  as  in  va- 
cation, to  exercise  the  same  jurisdiction  and  powers  as 
the  High  Court  of  Chancery,  or  the  Judge  thereof,  pos- 
sessed, or  might  have  exercised  on  the  1st  day  of  Janu- 
ary^  1802.  But,  in  my  conception,  neither  the  said  Courts, 
nor  the  Judges  thereof  in  vacation,  possess  any  jurisdic- 
tion or  powers,  rvithout  the  limits  of  their  respective  Dis- 
tricts as  established  by  law. 

With  respect  to  injunctions — in  the  6th  section  of  the 
act  of  February^  1802,  supplemental  to  the  act,  passed  a 
few  days  before,  concerning  the  High  Court  of  Chancery, 
it  is  provided  that  the  papers  in  all  injunctions  depending 
in  the  said  High  Court  of  Chancery,  on  the  1st  day  of 
February y  1802,  should  be  sent,  with  copies  of  all  orders 
and  interlocutory  decrees  therein  made  to  the  Chancery 
Court  of  that  District  within  which  the  judgment  enjoined 
was  rendered  ;  without  any  regard  to  the  residence  of  any, 
or  either,  of  the  parties  :  and  it  appears  to  me,  indeed, 
that,  when  once  a  suit  is  commenced  and  prosecuted,  the 
parties  appearing,  either  plaintiff  or  defendant,  are  always 
supposed  to  be  in  Court,. until  the  business  is  finally  de- 
termined. 
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ocTOBftfty        Suppose  that  thra  suit,  instead  of  having  been  brought 
1807.       in  the  District  Court  of  Charlottesville^  had  been  in  the 
^^^^^^•^^    County  Court  of  Albemarle^  which  is  held  at  the  same^ 
Cocke  &  Co.  place,  and  the  defendant  had  shewn  good  equitable  cauat 
Pollok  &  Co.  f^**  enjoining  the  judgment ;  could  not  diat  County  Courts 
_«..«««^   with  propriety,  have  emoined  the  judgment,  widiout  re- 
gard to  the  residence  ox  Pollok^  the  plaintiff,  who,  it  seems, 
resides  within  the  Chaficery  District  of  Richmond  f   Cer- 
tainly it  might :  and,  if  so,  I  can  perceive  no  reason  why 
the  Chancery  District  Court  of  Staunton  should  not  exer- 
cise the  same  powers.     And,  suppose  an  appeal,  on  either 
side,  from  the  decision  of  the  County  Court  on  the  injunc- 
tion, to  what  District  would  the  appeal  have  properly  lain  f 
To  the  District  of  Staunton^  undoubtedly.     And  why  ?— 
^519        ^Because  the  jurisdiction  is  local,  and  the  judgments  at 
law,  as  well  as  the  decision  of  the  County  Court  on  the  in- 
junction would  both  have  been  within  that  District,  not- 
withstanding all  the  parties  reside  within  die  Richmond 
Chancery  District. 

If  the  appellants  had  obtained  an  injunction  from  the 
Judge  of  the  Richmond  District  Court,  with  an  order  to 
the  clerk  of  the  District  Court  of  Charlottearnlle^  wherft 
the  judgment  was  rendered,  to  suspend  the  issuing  an  ex- 
ecution, or  to  the  sheriff,  (in  case  one  had  been  issued,) 
to  stop  all  further  proceedings  thereon,  neither  of  those 
officers  would  have  regarded  such  order ;  because  it  would 
have  been  extrajudicial,  as  coming  from  a  tribunal  haying 
no  jurisdiction  or  controul  over  the  judgment  at  law. 

Much  has  been  said  as  to  the  inconveniences  that  would* 
or  might,  arise  from  this  construction  of  the  law  ;  but  I 
conceive  it  might  be  easily  shewn  that  a  contrary  construc- 
tion would  be  productive  of  still  greater  inconveniences ; 
but,  however  that  may  be,  it  is  the  province  of  the  Lej^ 
lature,  and  not  of  the  judiciary,  to  provide  a  remedy  for 
the  evil,  if  one  really  exists. 

I  am  of  opinion,  upon  the  whole,  that  the  demurrer  tm 
the  plea  to  the  jurisdiction  of  the  Court  was  improper^ 
overruled  ;  and  that  the  decree,  dismissing  the  biH,  ougbt 
to  be  reversed. 

Judge  Lton8(1)  concurring  in  the  opinion  delivered  by 
the  two  last  Judges,  the  decree  of  the  Superior  Court  oif 
Chancery  for  the  Staunton  District  was  reversed,  and  the 
cause  remitted  for  further  proceedings. 

(1)  This  is  the  last  cause  in  which  Judge  Lyons  delivered  an  opinioQ 
during  the  present  term  ;  his  indisposition  having  prevented  him  from 
attending  the  Court 
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Patty  and  others,    Paupers,   Against  CoXm 


and  others.  .7"^"^?^*^ 

November  3. 

ON  an  Appeal  from  a  decree  of  the  Superior  Court  of  a  ututrix 
Chancery  for  tlife  Richmond  District,  pronounced  in  May^  emancipated 
180r,  whereby  the  bill  of  the  complainants  was  dismissed.  ^^  ^^^Y^  H 

directed  that 
Patty  and  her  children  Daniel  ^nd  Anderson  filed  their  a   certun 
bill  in  eouity,  stating  that  they  were  formerly  the  slaves  of  tract  of  Und 
yohn   Ttmberlake^  and  were  sold  after  his  death  for  the  J^i^^q^  Uie 
purpose  of  raising  fimds  to  satisfy  his  debts  ;  that  Frances  payrnent    of 
Timbeflakey  his  widow,  became  the  purchaser,  and  emanci-  her  debts, 
pa'ted  *them  by  her  will,  of  which  she  appointed  B.  H.  ^^  that^r. 
Ililliard^  Richard  Hilliard^  Mary  Day  and  Francis  Hilliard^  ^  he?**** 
executors  and  executrix  ;  that  tht  s2dd  Richard  Hilliard^  should  be  ap- 
administrator  of  yohn  Timberlake  and  executor  oi  Frances  pli«d,  ^^^ 
Ttmberlake,  had  sold  the  complainants  to  Colin.  The  pray-  ^"^^^'obl 
er  of  the  bill  rs  for  the  benefit  claimed  under  the  will,  and  ject 
for  general  relief.  ¥k  520 

The  complainants  by  amendment  to  their  bill  stated  The  land  x 
that  Frances  Timberlake^  by  her  will,  charged  her  lands  was  sold  for 
with  the  paynnent  of  her  debts  ;  that  those  lands  were  in  bT'-her'*^ 
the  possession  of  -ff.  H.  Billiard^  (whom  they  prayed  to  nfuiistrator  " 
be  m^de  a  party,)  and  sufficient  to  refund  the  price  paid  with  the  will 
by  Colin.  Another  amended  bill  was  filed  against  Richard-  ^^^^^^' 
dony  administrator,  with  the  will  annexed  of  Frances  Tim*  •  '  thc^timo 
terlake^  praying  for  an  account  of  her  estate*  and  place 

(without 

To  the  original  bill  Colin  answers,  tliat  Frances  Timber-  ^^^s^f 
lake  died  more  indebted  than  she  was  worth,  and  therefore  gale  for  ten 
could  not  emancipate  the  complainants  ;  that  Patty  and  dayt   only. 
Daniel  were  sold  by  the  sheriff  to  satisfy  an  execution  •"^  P"'!J^*' 
against  John  Timberlake's  estate,  and  Richard  Hilliard,  ^%\^f^ 
who  is  not  executor  of  the  said  Frances  Timberlake^  be-  any'  judg- 
came  the  purchaser,  of  whom  the  defendant,  at  the  request  in^nt  was 
of  the  complainant  Patty,  bought  her  and  her  son  Daniel;  ^^^\^ 
that  the  complainant  Anderson  has  been  bom  since  the  c^te.    "nic 
said  purchase  ;  that  the  complainants  were  exposed  to  sale  slaves  were 

by  J5.  H.  Milliard  and  Frances  Timberlake.  executor  and  afterwards    - 
'  .       sold  under  an 

execution. 
On  a  bill  brought  by  certain  of  her  slaves  clairoing  the  benefit  of  her  will,  and  sug« 
gesting  fraud  m  the  management  of  her  estate,  it  was  decreed  that  the  lands  be  re- 
sold, and  an  account  taken,  and,  if  there  be  not  funds  suflkient  to  pay  the  debt  far 
which  they  were  sold,  that  they  be  told  for  a  term  tf  yeart  to  tm^y  k. 


Digitized  by  VjOOQIC 


530  SupretHe  GoUrt  of  Jlppeais. 

HovBMBEB,  executrix  of  y^A/j  Timberlake^  and  the  said  i^rancr*  Tipfli-. 

18or.        berlake  nominally  became  the  purcjhaser,  but  no  money 

^'^^^'^^^^    was  paid  for  them,  so  that  she  still  remained  a  trustee  for 

Patty  and    ^j^^  creditors  of  John  Ttmberlake. 
others  "^ 

V. 

Colin  and  After  the  filing  of  the  original  bill,  and  before  B.  H. 
others.  HUliard  vf2is  made  a  party,  his  deposition  was  taken.  He 
~— ^"~  proved  that  Frances  Timberlake  became  the  purchaser  of 
the  complainants  Patty  and  Damely  but  paid  no  money  for 
them ;  that  he  had  paid  ,a  large  sum  for  John  TimberJake^s 
estate,  and  that. the  complainants  were  sold  under  an  exe* 
cution  of  Richard  Hilliord*s  against  the  said  estate,  all  of 
which,  including  sundry  other  negroes,  had  been  sold,  and 
was  not  sufficient  to  pay  all  the  claims  against  it*  His 
answer  to  the  amended  bill  niaking  him  a  party,  and 
stating  that  he  was  in  possession  of  the  land  devised  by 
Frances  Timberlake  for  the  payment  of  her  debts,  admitted 
the  fact ;  but  said,  that  the  lands  were  fairly  and  puHicly 
sold  for  cash,  at  auction,  and  Richardson  became  the  pur- 
*  521  chaser,  *at  05/.  of  whom  he  bought  them  at  the  price  of 
100/.  ;  and  that  the  whole  of  John  Ttmber!ake*s  estate 
both  real  and  personal  was  not  sufficient  to  pay  his  debts. 

The  answer  of  Richardson  to  the  amended  bill  filed 
against  him,  stated  that  he  had  fully  administered  the 
assets  of  Frances  Timberlake  according  to  an  account  an* 
nexed  ;  which  xvas  accepted  by  the  complainants'*  cotmsel^ 
instead  of  an  account  before  commissioners* 

In  the  progress  of  the  cause  the  Cpurt  of  Chancery 
directed  an  account  of  the  value  of  Frances  Timberlaie^M 
lands  to  be  taken  by  conimissioners,  wh«  reported  that 
the  lands  given  her  by  her  husband  ^ohn  Timberlake  were 
worth  250A 

Several  depositions  were  taken,  which  proved  the  sale 
of  the  complainants  by  jfohn  Timberlake^s  executors,  and 
the  purchase  by  Francis  Timberlake^  who  does  not  ap- 
pear to  have  qualified  to  the  will,  thoi;^h  she  was  named 
executrix.  There  was  no  proof  that  any  money  was  paid 
by  her;  and  most  of  the  witnesses  express  their  be&ef 
that  the  negroes  were  sold  to  prevent  an  execution  from 
being  levied  on  them,  and  for  the  sole  purpose  of  keeping 
them  together.  It  appeared  from  sundry  copies  of  judg- 
ments filed  as  exhibits  in  the  cause,  that  the  estates,  both 
of  John  Timberlake  and  Frances  Timberlake  were  much 
involved  in  debt.  Mrs.  Timberlake^  however,  in  her  wiU^ 
speaks  of  a  debt  due  to  her  from  B.  H.  Hilliard^  and  di- 
rects that  it  shall  be  applied,  when  collected,  to  discharge 
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the  very  claim  under  a«  execution  jfor  which  the  com- 
plainants were  sold  :  she  also  mentions  other  monies  due 
to  her,  and  disposes  of  her  estate  in  such  a  manner  as  to 
induce  a  belief  that  she  was  not  conscious  of  being  in  debt* 
Her  will  bears  date  the  6th  of  Aprii^  1794  :  and,  on  the 
30th  of  November^  in  the  same  year,  B.  H.  Hilliard  ob- 
tained from  her  a  receipt  in  full  of  all  demands  on  account 
of  the  estate  of  John  Timberlake  her  late  husband. 

In  the  answer  of  B.  H.  Hilliard  to  the  amended  bill 
charging  him  with  being  in  possession  of  the  land  devised 
by  Frances  Timberlake  for  the  payment  of  her  debts,  he 
enters  into  a  very  lengthy  detail,  to  shew  that  the  sale  of 
her  land  by  Richardson  was  a  fair  one  ;  he  states  that  the 
situation  of  her  estate  imperiously  demanded  that  it  should 
be  sold  for  cash  ;  that  it  was  publicly  advertised  at  several 
places,  and  purchased  by  Richardson^  her  administrator 
with  the  will  annexed,  at  95/.  ;  from  whom  he  purchased 
it  at  100/»  As  an  evidence  of  the  fairness  of  the  sale,  ^and 
the  publicity  which  was  given  to  the  transaction,  one  ad- 
vertisement was  proven  to  have  been  set  up  at  a  meeting 
house  ;  in  which  advertisement  Richardson^  on  the  25th 
Bf  November^  1797,  notified  the  sale  of  the  land  at  Allerls 
taverny  (stated  by  B.  H.  Hilliard^  in  his  answer,  to  have 
been  a  very  public  place,  about  five  miles  from  the  pre- 
mises,) onthefijih  of  December  following :  this  advertise- 
ment specified  that  the  land  would  be  sold  for  the  purpose 
•f  paying  the  debts  due  from  the  estate  of  Frances  Timber^ 
laicy  and  that  the  terms  would  be  made  known  on  the  day  of 
sale.  It  was  from  the  answer  of  B.  H.  Milliard  alone,  that 
in  this  cause,  those  terms  were  disclosed :  the  sale  appear- 
ing, from  that  answer,  to  have  been  for  cash.  A  receipt 
from  B.  H.  Hilliard^  as  executor  of  John  Timberlake^  to 
Richardson  as  administrator,  with  the  will  annexed  of 
Frances  Timberlake^  for  the  sum  of  95/.  (the  price  at 
which  the  land  was  struck  off  to  Richardson^  expressing 
the  application  of  the  money,  in  payment  of  a  debt,  for 
which  he  {Hilliard)  was  bound,  as  the  surety  of  Frances 
Timberlake^  was  produced  in  evidence. 

The  Court  of  Chancery,  on  a  hearing,  dismissed  the 
bill,  and  the  complainants  appealed  tp  this  Court. 
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Randolph  for  the  appellants. 
Call  for  the  appellees* 
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For  the  appellanta  it  was  said,  that,  although  this  was  a 
claim  for  freedom,  yet  the  cause  would  be  discussed  as  if  it 
were  a  mere  question  involving  the  right  of  property  ;  bat 
the  relief  must  be  different,  and  according  to  the  subject- 
matter.  The  appellants  have  made  out  a  case  which  clear* 
ly  proves  a  conspiracy  on  the  part  of  the|  representatives  of 
John  and  Frances  Timberlake  to  deprive  them  unjustly  of 

*    their  freedom.     SuflOicient  funds  were  provided  by  Mrs. 

Timberlake  to  ensure  the  emancipation  of  her  slaves.  Be- 
sides the  credits  mentioned  in  her  will,  she  directed  her 
lands  to  be  sold,  if  necessary*,  for  the  purpose  of  paying  her 
debts.  These  lands,  reported  by  commissioners  appointed 
by  the  High  Court  of  Chancery  to  have  been  worth  250/. 
were  sold  by  Richardson^  her  administrator  with  the  will 
annexed,  for  cash^  after  advertising  them  for  ten  days  only, 
and  purchased  by  htm  at  95/.  from  whom  they  were  bought 
by  B.  H.  HiUiard  at  100/.     The  relief  contended  for,  is, 

'^  523  that  there  be  an  account  of  *the  estate  of  Mrs.  TlmberlaJie 
taken,  and  that  the  lands  be  resold  ;  and,  if  there  shall  be 
enough  to  pay  CoHn  the  amount  which  he  paid  for  the  ne- 
groes, they  shall  be  emancipated.  Ihere  is  an  account  filed 
shewing  that  her  estate  was  fully  administered ;  but,  still, 
there  is  a  sufficient  fund  in  the  land.  Admitting  that  the 
slaves  were  sold  by  J5.  ff*  HiUiard^  as  the  executor  of  y^Aa 
Timberlake^  and  purchased  by  Mrs.  Timberlake  for  the 
mere  purpose  of  protecting  them  from  execution,  suU  Z/f^ 
liard^  being  a  party  to  the  fraud,  cannot  be  relieved.  The 
receipt  obtained  by  B*  H.  HiUiard  from  Mrs.  Timberlake^ 
is,  of  itself,  an  evidence  of  fraud.  Her  will  is  dated  ia 
Aprils  1794y  and  the  receipt  in  November^  1794f^  probably 
when  she  was  on  her  death  bed.  She  releases  to  him, 
in  character  of  executor  of  jfohn  Timberlake  /  but  noc 
a  word  is  said  about  the  slaves.  He  was  indebted  to 
her,  and  took  this  release  to  exonerate  him.  The  ne- 
groes were  in  her  possession,  at  the  very  moment  of  the 
release,  and,  if  it  had  been  contemplated,  (as  he  pretends,) 
that  her  right  to  them  should  be  relinquished,  surely  some- 
thing would  have  been  said  about  them*  Although  it  is 
^  geneipally  true  that  an  executor  may  sell  a  specific  legacy, 

and  convey  a  title  to  the  purchaser,  yet  the  rule  only  applies 
where  compensation  can  be  made  in  money.  Here  it  can«^ 
pot  be  made,  because  liberty  is  in  question. 

On  the  part  of  the  appellees,  it  was  contended  that  the 
appellants  were  not  entitled  to  relief:  that  Mrs.  Timberledte^ 
who  had  affected  to  emancipate  them,  had  no  tide,  the  sale 
being  merely  fictitious  and  fraudulent,  and  intended  to  pro- 
tept  ^bc  property  from  the  lawful  creditors  of  John  Tim- 
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kerlake.    This  was  apparent  from  the  whole  of  the  testimo-    motembeb, 
ny ;  and,  in  the  language  of  a  majority  of  the  Judges  in        ^®^- 
^2<«/inV administrator  v.  Winston^ s  cxecutrix,(a)  it  exhibit-    ^•^^'^^'>-' 
ed  such  a  combination  to  defeat  creditors  as  rendered  the     ^*^^y  ^^^ 
whole  transaction  void.   There  is  no  evidence  to  shew  that       ^^^^^ 
Mrs«  Timberlake  paid  any  thing  on   account  of  this  pre*     CoHn  and 
tended  purchase  ;  and,  even  if  she  had,  it  would  have  been       others, 
paid  out  of  the  estate  of  her  husband  ;  for  it  does  not  ap-   -^-^— — 
pear  that  she  was  entitled  to  any  other.     Several  circum-  f ^)  •'"*^»  ^*^' 
stances  shew  that  the  sale  was  merely  fictitious  :  there  is  no 
charge  in  the  administration  account  for  those  slaves  : 
miliar dy  after  the  death  of  Mrs.  Timberlake y  caused  them 
to  be  sold,  as  if  his  title  as  executor  had  never  been  divest- 
ed ;  there  is  no  proof  that  either  security  was  given  or  any 
money  paid  for  the  amount. 

*  As  to  Colin^  the  transaction  was  res  inter  alios  acta,  and         *  524 
cannot  affect  him.     The  property  of  a  testator  found  in  the 
possession  of  his  executor  may  be  taken  in  execution  by 
creditors  to  satisfy  their  claims ;  nor  is  the  property  chan- 
ged by  a  sale  made  by  the  executor,  at  which  he  becomes 
the  purchaser,^  Unless,  after  a  fair  experiment  made,  it  is 
struck  off  to  him  as  the  best  bidder,  and  he  actually  pays 
the  money  for  the  benefit  of  the  estate.   Colin^  being  a  bona 
JSde  purchaser  from  a  person  who  bought  the  negroes  at  a 
sheriff  *s  sale,  comes  within  the  principle  of  the  3d  resolu- 
tion in  Matthew  Manning^s  case,(&)   and  his  possession  (^)  s  Cb.  96 
ought  not  to  be  disturbed.     In  this  case  a  third  person  has  b. 
acquired  a  right,  and  no  fund  can  be  created  for  the  re- 
demption of  the  slaves  ;  which  distinguishes  it  from  the 
case  oi  Abbey  &  Woodliff^  in  this  Court.(c.)  (c)  MS. 

But,  if  Mrs.  Timberlake  never  qualified  as  executrix,  it 
would  not  influence  the  argument ;  because  it  was  a  com- 
bination between  the  executor  and  one  named  an  execu- 
trix, who  was  also  residuary  legatee,  to  defraud  the^credit- 
ors.  Besides,  the  Court,  by  a  posterior  act,  cannot  com-  * 
pensate  the  purchaser  from  the  sheriff.  Suppose  Colin  gave 
50/.  for  the  slaves,  and  they  are  now  worth  300/.  he  has  a 
right  to  go  back  to  the  vendor  for  the  increased  value ;  how 
can  that  vendor  come  on  the  public  officer  f  will  the  Court 
involve  the  sheriff  in  the  payment  of  the  increased  value, 
when  he  acted  legally  in  making  the  sale  ? 

Whatever  claims  Mrs.  Timberlake  had,  were  extinguish- 
ed by  the  release  of  November,  1794;  the  appellants  have, 
consequently,  no  right  to  an  account.  Suppose  Mrs.  Tim- 
berlake  were  alive,  and  to  bring  a  bill  against  Hilliardy 
would  not  that  release  be  a  bar  I  If  she  could  not  demand 
an  account  against  the  release,  those  claiming  under  her 
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ctonot.  There  is  no  evidence  that  the  release  was  firauda- 
lently  obtained,  as  has  been  suggested* 

It  Colin  has  acquired  a  legal  right  under  the  sheriff's 

sale,  there  is  a  total  inability  in  the  appellants  to  bring  a 

suit,  because  they  are  slaves*     It  may  be  said  that  suits  in 

forma  pauperis  are  daily  brought ;    but  it  is  becatise  the 

plaintiff's  so'cfree. 

Another  reason  why  an  account  should  not  be  directed, 
is,  that  an  administration-account  was  not  called  for  in  the 
Court  of  Chancery.  If  a  party  will  not  ask  for  an  account 
from  a  Court  which  has  power  to  grant  it,  shall  he  come  up 
to  this  Court  and  demand  a  reversal  of  the  decree  i  Bat 
what  good  would  be  effected  by  directing  an  ^account, 
ivhen  the  whole  record  shews  the  estate  was  insolvent  i 

It  is  said  that  a  fund  rich  enough  for  every  object  is  in 
the  hands  of  HiUiard.  How  does  this  arise  I  John  Tim- 
berlakcy  overwhelmed  in  debt,  devises  a  little  piece  of  poor 
land  to  his  wife  ;  she  undertakes  to  bequeath  a  great  ma- 
ny specific  legacies  ;  she,  in  truth,  gives  away  the  proper- 
ty of  her  testator  ;  emancipates  her  slaves,  and  says  that  if 
there  be  not  estate  enough  to  pay  her  debt^,  this  land  shall 
be  sold.  Ever}'  specific  legatee  is  equally  entitled  ;  for 
they  are  all  volunteers.  If  she  never  paid  for  this  pro- 
perty, then  she  owed  the  estate  of  jfohn  Timberlake  ;  she 
owed  Hilliard  and  others.  These  debts  coidd  only  be 
paid  by  the  sale  of  the  land  ;  and,  if  there  were  any  thing 
left,  no  legatee  could  be  exclusively  entitled  to  the  bene- 
fit of  it :  ^1  that  could  be  done,  would  be  to  pay  them  pr9 
rata. 

The  land  was  publicly  advertised,  fairly  sold,  and  pur- 
chased by  Richardson^  who  afterwards  sold  to  htUtard. 
The  commissioners  have,  indeed,  said  it  was  worth  more  ; 
but  this  is  mere  opinion,  and  not  expressed /in  the  pre- 
sence of  the  parties.  That  report  does  not  bind  the  appel- 
lees, because  it  was  made  before  Hilliard  was  a  party  to  the 
cause. 

If  these  people  have  a  right  to  an  account,  it  is  of  the 
ac^ministration  on  Mrs.  Timberlake* s  estate  alone*  They 
have  accepted  the  accoiuit  of  her  administrator,  in  die 
same  manner  as  if  it  had  been  made  before  a  commissioner^ 
This  account  embraces  the  land  and  the  whole  estate.  Mrs* 
Timberlake  died  insolvent.  She  had  nothing  but  what  she 
received  from  John  Timberlake* s  estate.  If  the  saW  be  not 
a  good  one,  the  slaves  are  liable  to  the  creditors  ;  and,  if 
good,  she  is  still  indebted  for  them.  But  the  creditors 
have  acquired  legal  rights  ;  and  there  is  no  power  in  the 
Court  to  take  them  away. 
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Wednesday^  November  25.  Judge  Tucker  presented  the 
following  decree,  which,  he  said,  had  been  unanimously 
agreed  to,  and  contained  his  own  sentiments  :  *'*'  It  appear- 
**  ing  that  a  considerable  number  of  the  slaves  of  John  Tim- 
**  berlake^  deceased,  of  whom  the  plaintiffs  were  a  part, 
**  were  possessed  by  his  widow  and  residuary  legatee,  Fran- 
"  C€8  Timberlakey  as  of  her  own  proper  slaves,  more  than 
"  five  years  before  her  death,  either  under  an  actual  sale 
"  thereof  to  her  by  the  defendant  -8.  H*  Hilltard^  the  exe- 
"  cutor  of  the  said  John  Timberlake^  or  otherwise  by  the 
**  assent  and  consent  of  the  said  executor ;  ♦by  which 
*^  transaction,  if  the  same  were  fair  and  bonafde  made  be- 
"  tween  the  parties,  those  slaves  were  not  thereafter  liable 
^  at  law  to  be  taken  in  execution  to  satisfy  any  debt  rcco- 
^^  vered  against  the  said  executor  on  account  of  his  testa- 
**  tor  :  yet,  as  they  were  originally  liable  for  the  payment 
"  of  all  the  just  debts  of  that  tesutor  ;  and,  if  there  were 
"  any  fraud  in  the  sale  or  transfer  from  his  executor  to  his 
'*  widow  and  residuary  legatee  ;  or,  if  dehvered  to  her  in 
*'!'  satisfaction  of  the  residuary  legacy  bequeathed  to  her  by 
^^  her  deceased  husband,  they  might  still  be  made  liable  to 
^^  the  payment  of  such  debts ;  and,  as  the  complainants 
**  have  come  into  a  Court  of  Equity  for  relief;  and  since 
*'  they  are  moreover  liable  for  the  payment  of  all  the  just 
"  debts  of  the  said  Francts  Ttmberlake  ;  and  the  debt  due 
^^  to  the  defendant  Richard  HtUiardy  for  satisfaction  of 
*'  which  the  complainants  were  taken  in  execution,  being 
**  one  of  those  debts  of  the  said  John  Ttmberlake  for  which 
*'  they  were  originally  liable,  and  which  the  said  Frances 
^*  had  probably  undertaken  and  thought  herself  bound  to 
*'  pay,  as  appears  by  her  will  ;  the  seizure  and  sale  of  the 
'*  complainants,  made  by  the  sheriflF  to  satisfy  the  judgment 
*'  obtained  by  the  said  Richard  Billiard^  ought  not  to  be 
"  impeached :  there  is  therefore  no  error  in  so  much  of  the 
'*  Chancellor's  decree  as  dismisses  the  complainants'  bill  as 
^^  to  that  defendant.  But,  inasmuch  as  no  inventory,  ap- 
*^  praisement,  or  account  of  sales,  nor  any  account  of  debts, 
"  if  any,  due  to  the  said  jfohn  Timberiake^  hath  been  ex* 
"  hibited  by  the  said  B.  H.  Hilliard^  his  executor,  nor  any 
^^  satisfactory  account  of  his  administration  thereof  rendcr- 
*'  ed  by  him ;  nor  any  inventory,  appraisement,  account  of 
*'  sales,  or  satisfactory  account  of  the  administration  of  the 
**  personal  estate  of  the  said  Frances  Ttmberlake^  nor  any 
*^  Account  of  debts  due  by  or  to  her,  having  been  rendered 
"  or  appearing ;  nor  any  satisfactory  account  of  the  deal- 
^*  ings  and  transactions  between  the  said  B.  //•  Hilliard  as 
''  executor  of  the  said  John  Timberlake^  or  in  his  own  be^ 
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half  and  rights  and  his  sister  the  said  Frances  ThnBer^ 
lakcy  being  rendered  or  appearing,  wherebjr  this  Court  can 
be  enabled  to  judge  how  far  the  estate  of  the  said  Frances 
may  be  liable  in  equity  for  the  debts  of  her  deceased  hus- 
band, or  at  law  for  her  own  proper  debts  ;  and  the  sale  of 
the  lands  of  the  said  Frances^  though  pretended  to  have 
been  made  for  ready  money,  *  because  the  exigencies  ofhet 
*  estate  so  urgently  demanded  and  reqtdredity    appearing 
from  the  exhibits  filed  in  ^this  cause,  to  have  been  made 
some  time  before  any  judgment  was  obtained  against  her 
estate  by  any  person  whatsoever ;  and  the  said  B.  H. 
Hilliard  having  become  the  purchaser  thereof  from  the 
administrator  of  the  said  Frances j  by  whom  the  same  was 
exposed  to  sale,  and  to  whom  it  is  alleged  to  have  been 
struck  out  at  a  price  very  inferior  to  the  valuation  thereof 
made  by  commissioners  appointed  by  the  High  Court  of 
Chancery  to  value  the  same,*  after  a  notice  of  ten  days 
only,  published)  as  alleged,  at  a  single  {dace  of  worship, 
and  not  notified  in  the  public  papers,  or  at  any  other  place, 
or  in  any  other  manner,  as  far  as  appears  to  this  Court ; 
that  sale  ought  not  to  have  been  considered  as  valid  vnth" 
out  further  inquiry  into  the  fairness  and  propriety  of  that 
transaction  ;  and,  therefore,  that  there  is  error  in  so  much 
of  the  said  decree  as  dismisses  the  plaintiff's  biU  as  to  die 
other  defendants  in  this  suit— therefore  the  same  is  so  fiar 
REVERSED  and  ANNULLED  ;  and  this  Court  proceeding 
to  make   such  decree   as  the  said  Court  of  Chancery 
ought  to  have  made,  is  of  opinion  that  an  account  ought 
to  be  taken  of  the  goods  and  chattels,  rights  and  credits, 
of  the  saidy^An  Timberlake^  deceased,  and  of  the  admi- 
nistration thereof  by  the  said  B.  H.  Billiard;  (who  ap- 
pears by  his  own  deposition  and  acknowledgment  to  have 
qualified  as  his  executor,  and  to  have  taken  upon  hinoself 
the  burthen  of  executing  his  will ;)  and,  more  especially, 
of  the  value  of  the  slaves  sold  or  otherwise  transferred 
and  delivered  to  the  said  Frances  his  widow  and  residuary 
legatee  by  the  said  executor,  and  also  of  the  prices  at 
which  they  were  struck  out  to  her,  at  the  sale,  or  pre- 
tended sale,  thereof  made  by  the  said  B.  H.  HilGard; 
and  whether  such  sale  wzsfrauduleJitly^  or  bona  fide  m^At 
between  those  parties  ;  and  upon  what  terms  and  condi- 
tions said  sale  was  made  ;  and  whether  the  said  Frances 
in  consequence  of  such  transaction  hadi  paid  or  made^ 
herself  personally  liable  to  the  said  executor,  or  to  the 
creditors  of  the  said  John  TimberUtke^  or  any  and  which 
of  them,  for  debts  due  from  her  said  deceased  husband, 
by  reason  of  such  purchase,  or  delivery  of  the  said  slaveji 
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^  to  her  :  and  that  a  like  account  of  the  slaves,  and  per- 
^^  sonal  estate,  of  the  said  Frances^  at  the  time  of  her  death, 
^^  and  of  the  rents,  issues  and  profits  of  her  lands,  and  of 
«« those  slaves,  and  into  whose  hands  they  have  come,  ei- 
^'  ther  immediately  on  her  decease,  or  since,  be  likewise 
^^  taken,  and  that  a  fair  and  just  settlement  of  all  accounts, 
^'  ^dealings  and  transactions  between  the  said  £•  H.  HiU 
**  liard  as  executor  of  the  said  John  Timberlake^  or  in  his 
"  own  right  and  account,  with  the  said  Frances^  from  the 
^^  death  of  the  said  John  to  the  death  of  the  said  Frances^ 
**  be  likewise  taken  ;  whereby  it  may  be  ascertained  whc- 
**  ther  the  said  B.  H.  Hilliard  was  the  debtor  of  the  said 
^*  France*^  as  by  her  will  b  suggested,  or  she  was  indebted 
^^  to  him  :  and  that  the  lands  mentioned  in  the  last  will  and 
^^  testament  of  the  said  Frances^  if  it  shall  appear  that  the 
^'  same  were  not  properly  exposed  to  sale  and  fairly  sold  by 
**'  her  administrator,  be  again  exposed  to  sale  at  public  auc* 
^^  tion,  after  due  notice,  in  such  manner,  and  on  such  terms, 
*' as  to  the  Superior  Court  of  Chancery  for  the  Richmond 
^^  District  shall  seem  most  likely  to  produce  the  highest 
**  price  :  and,  if,  after  the  due  execution  of  the  premises, 
^*  It  shall  appear  to  the  said  Superior  Court  of  Chancery 
**  that  there  is  sufficient  of  the  estate  of  the  said  jfohn  Tim- 
**  berlake^  and  of  the  said  Frances  hisvwidow,  to  satisfy  and 
^^  pay  all  the  just  debts,  as  well  of  the  latter  as  of  the  for- 
^'  mer,  without  recourse  to  the  value  of  the  complainants, 
*^  or  to  a  sale  of  them  for  those  purposes,  that  then  the  said 
^^  complainants  be  considered  and  declared  free,  reser« 
**  ving,  nevertheless,  leave  to  the  other  slaves  who  were 
^^  objects  of  the  benevolence  of  the  said  i'rancet,  in  her  will, 
^^  to  become  parties  plaintiffs  to  this  suit,  and  to  assert  an 
*^  equal  claim  to  their  redemption  and  emancipation,  and 
^^  to  have  the  equal  benefit  of  the  estates  of  the  said  John 
^^  Timberlake  and  Frances  Timberlake  in  accomplishing  this 
*^  purpose  :  If  it  cannot  be  wholly  accomplished,  that  then 
^^  the  whole  of  the  said  slaves  so  claiming  their  freedom, 
^^  and  applying  to  be  parties  plaintiffs  within  a  reasonable 
*^  time  to  be  limited  by  the  said  Court  of  Chancery,  be  sold 
^^  for  such  term  of  years  as  may  be  sufficient  to  raise  the 
^S  adequate  fund  ;  and,  if  the  whole  value  of  them  all  be 
^^  necessary,  that  then  the  bill  be  dismissed.  And  that,  in 
^^  the  event  of  an  adequate  fund  being  found  as  aforesaid, 
^^  and  of  the  complainants  being  declared  free,  there  be  paid 
*^  to  the  administratrix  of  Didier  Colin  fifty  pounds,  (the 
^^  price  by  him  paid  for  the  said  complainants,)  with  five 
^^  per  centi  interest  thereon  from  the  time  the  same  was 
^^  paid  by  him  ;  and  that  similar  recompense  in  the  like 
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NOVEMBER,  ^^  eveht  be  made  to  the  purchasers  or  owners  of  the  other 
4(  slaves  who  were  objects  of  the  said  Frances*  benevc^ence 
"  in  her  will,  if  there  be  sufficient  of  her  estate  for  that  and 
"  the  other  purposes  before  mentioned ;  subject,  however^ 
^^  to  any  ''^particular  equity  which  may  be  established 
^^  against  them  or  any  of  them  :  and,  in  case  there  shall  re- 
**  main  any  surplus  of  the  estate  of  the  said  Frances  after 
^^  the  execution  of  the  premises,  that  the  same  be  distribu- 
ted according  to  her  will*  But  nothing  herein  contained 
^^  is  to  be  construed  to  the  prejudice  of  any  other  specific 
"  legatee  named  in  the  will  of  the  said  jFraTic^*." 
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Judge  Roane.  I  concur  in  the  decree  just  read,  as 
agreed  upon  in  conference ;  and  as  explanatory  of  my  ideas 
on  the  case,  will  subjoin  a  few  observations. 

The  spirit  of  the  decisions  of  this  Court  in  relation  to 
suits  for  freedom,  while  it  neither  abandons  the  rules  of 
evidence,  nor  the  rules  of  law  as  applying  xxy  property^  with 
a  becoming  liberality  respects  the  merit  of  the  claim,  and 
the  general  imbecility  of  the  claimants*  On  this  ground 
it  is,  that  parties  of  this  description  are  not  confined  to  the 
rigid  rules  of  proceeding,  and  that  their  claims  are  cot  re- 
pudiated by  the  Court,  as  long  as  a  possible  chance  exists^ 
that  they  can  meet  with  a  successful  issue.  Instances  of 
the  former  kind  are  numerous  :  and,  of  the  latter,  it  will 
be  seen  in  th^  case  of  Abby  v.  Woodly^  (in  MS.)  that  this 
Court  only  determined  against  the  paupers  in  the  last  re- 
sort, and  after  every  possible  source  of  redemption  should 
be  found  to  have  failed. 

In  the  case  before  us,  the  spirit  of  the  above  principles 
will  induce  me  to  consent  that  a  full  account  of  Bcnsktn  H. 
Jlilliard^s  administration  on  yohn  Timberlaie^s  estate  shall 
be  taken,  under  the  order  of  the  Court  of  Chancery,  al- 
though it  is  not  specially  prayed  for  in  the  bill ;  that  an 
account  be  also  taken  of  Richardson^s  administration  on 
Frances  Ttmberlake*s  estate,  although  the  account  stated 
in  the  record  has  been  accepted  by  the  appellant's  counsel ; 
and  that  the  claim  of  the  plaintiffs  be  not  utterly  rejected 
by  the  Court,  until  it  is  found  that  no  possibility  exists  of 
effectuating  their  emancipation.  This  I  will  consent  to^ 
although,  as  at  present  advised  by  the  record,  I  appre* 
hend  that  no  part  of  the  estatfs  of  John  or  of  Frances 
Timberlake  can  be  withheld  from  the  payment  of  their  just 
debts* 

As  to  the  question  whether  the  sale  of  the  negroes  by 
Benskin  H.  JSilliard  to  Frances  Ttmberlaie  wsksfTsaidulentf 
and  a  mere  cover  to  deceive  creditors,  I  should  not  pay 
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itiuch  respect  to  Benskin  H.  Hilliard^s  testimony  relative 
thereto  j  not  only  because  he  was  a  party  to  the  fraud,  if 
any  existed,  and  ought  not  to  be  admitted  to  allege  his 
*own  turpitude,  but,  also,  because  he  was,  or  might  have 
thought  himself,  interested,  in  giving  that  colour  to  the 
transaction.  The  testimony  of  the  other  witnesses,  as  to 
this  subject,  is  only  of  their  opinions  and  belief. 

But,  in  my  view  of  the  case,  it  is  not  material  to.decide 
whether  this  were  a  fraudulent,  or  a  bonajick  transaction. 
The  property  in  question  has  been  attached  and  sold  under 
a  regular  judgment  and  execution  /and  the  party  praying 
relief  against  it  can  only  be  received  on  the  terms  of  doing 
justice,  that  is,  of  paying  a  deirt  which  John  Timberlake 
oTwed  to  Richard  Hilliardy  under  whom  the  defendant  Colin 
claims,  and  which  Frances  Timberlaie  owed  to  the  estate  of 
yoAn  Timberlake  ;  having  received  from  his  executor  the 
property,  in  question  without  paying  any  consideration 
therefor.  It  is  not  unworthy  of  remark,  also,  that  this  debt 
of  Richard  Hilliard^s  seems  recognized  in  the  will  of  Franr 
ces  Timberlake^  and,  in  some  sense,  adopted  as  her  own. 
As  to  Dtdier  CoHn^  the  intestate  of  one  of  the  appellees,  it 
18  not  shewn  that  he  purchased  malajide.  He  admits  it  is 
true,  that  he  had  Aran/ that  the  complainants  were  sold  by 
Benskin  H.  Billiard  to  Frances  Timberlake^  but  adds  that 
he  also  heard  that  she  was  only  nominally  the  purchaser, 
and  had  paid  no  consideration  for  them,  and  was  conse- 
cpiently  a  trustee  for  yohn  Timberlake'' s  creditors :  he  also 
states  that  he  had  heard  that  Frances  Timberlake  died  more 
in  debt  than  she  was  worth,  and  therefore  could  not  eman- 
cipate the  plaintiiTs. 

This  admission  must  be  taken  all  together,  and  being  so 
taken,  certainly  cannot  import  that  Colin  had  any  know- 
ledge of  the  complainants'  right  to  freedom  :  but,'  what  is 
atHl  more  conclusive  is,  that  this  information  and  under- 
standing on  the  subject  is  not  applied  to  the  period  oi  hW 
purchase,  and,  therefore,  at  that  time  he  may  have  been,  for 
any  thing  that  appears,  completely  ignorant  of  the  com- 
plainants' pretensions.  Colin'*s  administratrix,  therefore,  is 
never  to  lose  her  lien  upon  these  negroes,  until  a  fund  is 
found  for  their  redemption,  in  which  case  she  is  to  be  paid 
the  principal  money  with  interest. 

My  opinion,  therefore,  is  that  the  decree  of  dismission 
be  reversed,  (unless  it  be  as  to  the  defendant  Richard  Ilil' 
Har^y)  and  the  cause  sustained  ;  that  accounts  of  the  ad-* 
ministration  of  both  estates  be  taken,  under  the  order  of 
the  Court  of  Chancery,  including  a  further  inquiry,  if  de- 
sired, into  the  fairness  of  the  sale  of  the  land  by  Richard- 
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9on,  the  administrator  of  Frances  Timberliike:  and  duit 
liberty  be  reserved  to  any  or  all  of  the  negroes,  whose 
^emancipation  was  contemplated  by  Frances  Timberlak^9 
will,  to  become  parties  to  this  suit,  within  a  time  to  be  pre- 
scribed by  the  Court  of  Chancery,  and  to  make  the  neces- 
sary defendants  ;  that,  if,  in  the  event  of  the  inquiry  to  be 
so  instituted,  it  be  found  that  there  is  estate  enough  of  the 
said  John  Timberlake  or  Frances  Timberlaie,  (specific  ki- 
gacies  excepted,)  to  redeem  entirely  the  negro^  so  beco- 
ming plaintiffs.,  that,  in  that  case,  their  freedom  be  declared 
absolute  by  the  Court  of  Chancery ;  or,  if  only  in  part,  that  - 
then  such  parties  plaintiflp  be  exposed  to  sale  for  such  m 
period  of  time  as  may  raise  the  funds  requisite,  and,  after 
the  expiration  of  that  period,  be  declared  to  be  free  i  i^y 
opinion  being  that  all  the  negroes  contemplated  by  Francee 
Timb,erlake^s  will  are  equadly  entitled  to  their  freedom^ 
and  that  they  should  have  it  partially,  if  they  cannot  re- 
ceive it  absolutely  ;  but,  in  the  event  that  the  whole  values 
of  the  said  plaintiffs  shall  be  found  to  be  necesswy  to  paj 
the  debts  aforesaid,  that  then  the  bill  be  dismissed,  and 
the  legal  rights  of  the  defendants  remain  tmdisturbed  ;  and 
that  such  of  the  said  slaves,  as  do  not  apply  to  be  made 
co-plaintiffs  within  the  time  to  be  prescribed  as  aforesaid, 
be  barred  of  their  claim  to  freedom  under  the  will  of  Fran'- 
ces  Timberlake  aforesaid. 

Judge  Fleming  expressed  his  approbation  of  the  decree 
wluch  had  been  reported* 


JXcfpembtf  9* 

An  eject- 
ment does 
not  abate  by 
the  death  of 
the  lessor  of 
the  plaintilT. 


Kinney  against  Bevcriey. 

TH&  prefiminary  question  in  this  cause  was,  whether 
after  an  appeal  to  this  Court,  from  a  judgment  in  eject- 
ment against  the  tenant,  the  appeal  abated  by  the  de^  of 
the  lessor  of  the  plaintiff. 


Warden  contended  ^at  an  action  of  ejectment  did  abite 
by  the  death  of  the  lessor  of  the  plainti£  He  was  the 
true  and  only  party  in  the  suit :  his  tide  was  to  be  setded : 
hb  title  was  put  in  issue :  and  by  the  strength  of  his  title, 
not  the  weakness  of  his  adversary's,  he  was  to  recover  :  if 
so,  this  suit,  like  all  others  which  abate  on  the  death  6f 
parties,  should  abate  on  his  death. 
#  532  *  Again,  possession  is,  in  no  instance,  given  to  Tfitt^Afty 
Seekright  or  the  other  nominal  plaintiff,  but  to  bis  lesaor^ 


Digitized  by  VjOOQIC 


In  the  S2nd  Year  of  the  Commonwealth*  cS32   . 

who  19  the  real  plaintiff  in  the  action.  He  cited  Running^ 
.  ton  on  EjectmentSy  139.(a)— 1  MocU  258.— 1  Salk.  262. — 
12  Mod.  446. — 1  Term  Rep.  491. — ^  Stra.  1056.  which  last 
authority,  he  observed,  would  probably  be  relied  upon  as 
Bufficient  to  determine  the  case  against  him ;  but  all  that 

the  authority  proved  was  that,  the  real  plaintiff  being  tenant 

lor  life  only,  on  his  death,  his  interest  was  gone,  and  the  (a)4l4^m«- 
only  recompense  which  could  be  had  was  in  damages.  rican  edit. 

Why,  he  asked,  is  a  scire  facias  necessary  to  revive  a  ^^^ 
judgment  ?— it  is  to  bring  in  the  legal  representatives  of 
the  deceased  party.  Suppose  a  writ  of  possession  should 
be  awarded  ;  possession  could  not  be  delivered  to  the  no* 
minal  plaintiff,  for  he  is  not  a  real  person  ;  nor  could  it  b^ 
given  to  the  lessor  of  the  plaintiff,  because  he  is  dead. 
Can  the  Court  say  who  is  the  heir  or  devisee  of  the  les* 
sor  of  the  plaintiff,  unless  he  be  regularly  brought  into 
Court? 

The  Attorney  General^  on  the  same  side,  referred  to  the 
following  additional  authorities :  3   Tuck.  Black.  205.—^ 
Gilb.  on  Eject.  142.-2  Burr,  668.(A)--4  Burr.  244r.(c)  (A)  JUUn  ir. 
—2  Bac.  Ahr.  412 — 1  Bac.  Abr.  11.     He  observed,  that,  ^^'^^^  |^- 
if  we  look  into  the  h'lstory  of  the  action  of  ejectment|  it  ^e,  &c.  %. 
will  be  found  that  the  Courts  have  endeavoured  to  get  Fidingi^n  n 
clear  of  all  the  inconveniences  arising  from  the  introduction  ^' 
of  fictitious  persons,  and  now  consider  the  lessor  of  the 
plaintiff  as  the  real  party.     The  reason  for  the  abatement 
of  suits,  in  other  cases,  applies  with  equal  force  in  this* 
It  might  be  attended  with  serious  inconveniences  if  the  doc- 
trine contended  for  should  prevail.     Suppose  the  lessor 
of  the  plaintiff  should  die,  leaving  a  great  number  of  chil- 
dren, as  in  this  case  ;  to  whom  is  the  sheriff  to  deliver  po8« 
session  i  Is  he  to  decide  the  law,  and  to  determine  upon 
the  rights  of  the  parties  ? 

WickhoMj  on  the  other  side,  contended  Aat  an  action  of 
ejectment  never  did  abate  by  the  death  of  the  lessor  of  the 
plaintiff.  Every  argument  drawn  from  the  liberality  of 
modem  ptiM^tice  militates  against  the  opposite  counsel. 
One  of  the  effects  of  this  practice  has  been  to  get  over  the 
inconvenience  of  abatements  as  far  as  possible. 

As  far  as  his  knowledge  extended,  as  derived  either 
from  his  own  observation,  or  the  information  of  others, 
^e  said,  that  he  might  state  the  uniform  practice  to  be,  on 
die  death  of  the  lessor  of  the  plaintiff,  to  give  security  for 
"^costSy  and  go  on  with  the  cause.  Tliis  is  the  present  at  533 
practice  of  the  District  Courts^  and  Federal  Coui!t8>  and 
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was  the  practice  of  the  old  General  Court.  Look  iato  iB 
the  practical  books  and  the  same  doctrine  will  be  found  to 
prevail. 

Not  a  case  cited  on  the  ojther  side,  said  Mr.  Wickham^ 
has  any  bearing  on  the  question,  except  one  in  Strange^ 

which  Mr.  Warden  has  been  so  good  as  to  cite  for  me.    Is 

there  a  single  dictum  to  be  found  in  the  books,  which  says 
that  the  death  of  the  lessor  of  the  plaintiff  abates  the 
action  I 

Here  Mr.  Wtckham  went  Into  an  eSLamin^tion  of  all  the 
cases  adduced  by  the  opposite  counsel,  and  inferred  from 
the  whole  of  them,  that,  so  far  from  establishing  the  po* 
sition  that  an  ejectment  abated  on  the  death  of  the  lesscn- 
of  the  plaintiff,  the  practice  was  uniformly  otherwise  ;  smd 
that,  to  avoid  the  inconvenience  of  abatements,  the  names 
of  fictitious  persons,  such  as  yohn  Doe^  Richard  H&e^ 
Aminadab  Seekright^  &c.  who  never  die,  had  been  sabsti* 
tutcd. 

The  argument,  (which  has  been  urged  with  much  ap* 
parent  force,)  drawn  from  the  inconvenience  of  making 
the  sheriff  a  judge  of  the  rights  of  tlie  representatives  of 
the  deceased  lessor  of  the  plaintiff,  may  be  naet  by  one  <rf 
equal  weight.     A.  brings  an  ejectment  for  one  messuage, 
one  tenement,  and  one  hundred  acres  of  land,  without  any 
other  description.     Inhere  may  be  one  hundred  tracts  oS 
this  description,  and  the  sheriff  may  turn  any  ntan  out  of 
possession  whose  land  answers  to  it.     The  correct  answer 
to  the  argument  is,  that  the  parties  act  under  the  controol 
of  the  Court,  and  the  plaintiff  must  take  possession  at  bia 
(a)  Running'  •peril.(fl)     If  a  person  not  entitled  should  come  forward, 
fnU  Eject,     and  personate  the  lessor  of  the  plaintiff  he  would  be  in  as  a 
^^^'  trespasser.     All  that  the  Court  could  do,  in  such  instances, 

would  be  to  act  in  a  summary  way,  and  see  that  its  process 
was  not  abused. 
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Warden.  The  last  argument  of  Mr.  Wtckham  is  sufS^ 
cient  to  shew  that  the  suit  must  abate.  Suppose  the  sl^riff 
were  to  give  possession  to  the  eldest  son  as  the  heir  of 
Beverley^  when  he  may  have- made  a  will,  and  left  tlie 
land  to  his  daughters^  As  to  the  description  of  the  land, 
the  constant  course  in  this  country  is  to  have  a  survey, 
pending  the  cause  ;  and  the  Jury  find  for  the  plaintiff  the 
land  contained  within  certain  lines  marked  on  tiie  {dat, 
which  is  referred  to  in  their  verdict.  By  these  bounc^ries 
the  sheriff  gives  possession.  But  we  are  told  that  no  case 
♦can  be  shewn  where  it  is  said  an  ejectment  abates  by  the 
death  of  the  lessor  of  the  plaintiff :  the  reason  is,  that  na 
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person  diought  it  did  nou  It  does  not  abate  by  the  death 
of  the  nominal  plaintiff,  because  he  is  a  fictitious  person, 
and  the  lessor  of  the  plaintiff  is  the  real  party.  Who  is 
to  give  securit}'^  for  costs  ?  the  person  who  has  the  real 
interest* 
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Saturday^  November  7. 
opinions. 


The  Judges  delivered  their 


Judge  Tucker.  I  find  it  laid  down  in  an  ancient  and 
'respectable  authority,  that  if  an  action  be  well  begun,  and 
a  part  of  the  action  determines  by  act  in  law,  and  yet  the 
Uke  action  is  given  for  the  residue,  the  action  shall  not 
abate,  but  the  plaintiff  may  proceed  for  the  residue  :  but 
where,  by  the  determination  of  part,  the  like  action  does 
not  remain  for  the  residue,  there  the  action,  though  well 
commenced,  shall  abate.  As  if  an  action  of  waste  be 
brought  against  tenant  per  autre  vie  who  dies  pendente 
Utc;  the  writ  shall  not  abate,  but  the  plaintiff  shall  reco- 
ver damages  only.-— So,  in  ejectment,  if  the  term  incur- 
reth  pendente  lite^  the  action  shall  proceed  for  damages 
cmly.— ^0.  Utt*  285  a.  And  this  seems  to  have  been 
settled  very  long  ago :  for  we  are  told,  that  if  a  man  brings 
a  writ  of  yectione  ftrmce^  the  plaintiff  shall  recover  his 
term  to  come  as  well  as  in  quare  ejecit  infra  terminum;  and, 
if  there  be  no  part  of  the  term  to  come^  then  he  shall  reco-  . 
vcr  the  whole  in  damans.  Bro*  Abr.  ^are  ejecit  infra 
term*  pL  6. — ^The  case  in  Strange^  1056.  proceeded  upon 
the  same  principle. — ^Tiiere  the  verdict  found  the  lessor  of 
the  plaintiff  was  tenant  for  life  ;  and  it  was  afterwards  sug- 
gested to  the  Court,  upon  affidavit,  that  he  was  dead,  so 
that  the  term  was  ended.  But  the  Court  refused  to  abate 
the  suit,  because  he  might  proceed  for  the^whoie  i^  dam- 
ages. (^Run*  130.(flf)  to  the  same  effect.  Ibid.  298.(4)  the  (a)4UKrv} 
form  of  the  judgment.)  This  shews  that  the  suit  doth  not  ^  ' 
abate  for  the  death  of  the  lessor  of  the  plaintiff.  For  in  the 
case  in  Strange  it  would  have  worked  manifest  injustice, 
to  have  abated  the  suit  after  the  verdict,  when  the  plain- 
tiff might  have  received  damages  commensurate  to  the  in* 
jury  sustained. 

That  the  case  in  Strange  is  considered  in  England  as 
having  settled  the  law,  there,  that  an  ejectment  shall  not 
abate  by  the  death  of  the  lessor  of  the  plaintiff,  seems 
highly  presumable  from  its  being  twice  cited  to  that  effect 
*in  the  last  edition  of  Bacon^s  Abridgement^  tide  abate- 
ment, letters  F  and  /. 


Tork  edit. 

1806. 

(A)  515  Ibid. 
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NovRMBEs,  Judge  Roane.  I  should  nev^r  have  had  a  moment's 
1807.  doubt  upon  this  subject,  but  for  the  strong  expressions  in 
^  *  the  case  of  Anlin  v.  Parktn^{a)  stating  that  the  lessor  of  the 
plaintiff  and  the  tenant  in  possession  are  the  only  parties  to 
the  ejectment,  and  that  the  action  for  mesne  profits,  whe- 
ther brought  in  the  name  of  tlie  lessor  or  lessee,  is  equally 
(«)  2  Burr,  the  action  of  the  lessor. 

^^-  I  have  said,  and  I  still  think,  that  greater  respect  is  due 

to  modem  than  to  ancient  authorities  relative  to  the  action 
of  ejectment ;  because  this  remedy  is  daily  simplifying  and 
progressive.  I  did  not  particularly  refer  to  the  case  in 
Strange  as  ancient,  but  also  to  the  cases  cited  from  1  Mo^ 
dern  and  Salkeld.  None  of  these  reporters,  however,  can 
justly  be  deemed  modern^  in  relation  to  a  remedy  invented 
within  a  century  and  a  half  from  this  period. 

I  have  looked  into  the  case  from  Burrow.  It  relates  to 
an  action  for  mesne  profits  ;  and,  though  it  holds  that  that 
action  may  be  brought  by  the  lessor  of  the  plaintiff,  it  also 
admits  that  it  lies  in  favour  of  his  lessee.  If  an  action  lies 
in  favour  of  a  plaintiff,  (but  for  the  benefit  of  another,)  there 
is  no  reason  that,  the  latter  dying,  the  suit  should  abate, 
when  the  former  is  perfectly  competent  to  carry  it  to  judg- 
ment and  execution*  This  case,  therefore,  may  not  sub- 
vert the  whole  system  on  this  subject  to  be  fou^d  in  Blacks 
stone*s  Commentaries^  and  other  mod«m  authorities. 

By  them  we  are  told  that  the  plaintiff,  or  lessee,  oug^t  to 

be  a  real  person,  mid  not,  as  is  unwarrantably  practised,  an 

iby^BlCom-  tdealjictttious  one  ;(6)  that  the  judgment  goes  in  favour  of 

^^'  the  nominal  plaintiff  to  obtain  possession  of  the  land  for  bis 

(c)   lb.  204.  term  supposed  to  be  granted  ;(c)  and  that  the  title  of  the 

^8  ^PP"  ^^'  lessor  is  only  obliquely  and  collaterally  brought  into  questioa 

id)  a.  205.  ^°  ^^^'  action.(^/)     It  is  held  that  the  death  of  the  lessor^ 

(he  beUig  tenant  for  life,)  does  not  abate  the  suit.     It  is 

also  held,  that  if  the  term  expires,  pending  the  writ,  there 

(*)  }BQc.Abr.  is  no  abatement,(ey  but,  in  both  cases,  the  action  shall  pro- 

^  ^'  cecd  for  damages  for  the  trespass  only.     The  action  is  bodi 

ioT  possession  and  damages  ;  although  the  damages  are  now 

usudly  one  shilling,  yet  they  may  be  made  much  larger, 

(/)  3  BL     by  way  ofincredsej  in  England.(f)    In  both  the  cases  just 

Sr*2.^^£     stated,  the  lessee^s  right  of  possession  had  expired,  and  yet 

he  was  permitted  to  proceed  for  damages.     In  our  case« 

^  536        *the  term  stated  in  the  declaration  is  existing,  and  die 

lessee's  right  to  the  term  continues  notwithstanding  Bexjer^ 

ley's  death  ;  he  having  been  tenant  in  fee  of  the  land,  and 

therefore  competent  to  grant  the  interest  for  the  whole 

term  :  the  plaintiff,  therefore,  in  our  case,  proceeds  botli 

fop  possession  and  damages  ;  and  this  case  is  consequently 
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stroDger  than  the  cases  just  put.  The  rule  on  the  subject 
of  abatements,  that,  wherever  the  death  of  any  party  pend- 
ing the  writ  makes  no  change  in  the  proceedings,  the  writ 
does  not  abate,(a)  is  decisive  that  no  abatement  exists  in 
the  case  before  us. 

When  these  circumstances  are  considered  ;  and,  espe- 
cially, when  it  is  considered  that  regularly  judgment  is  ren- 
dered in  iavour  of  and  possession  is  delivered  to  the  les- 
see, who  ought  (as  is  beforp  said  from  Blackstone)  to  be 
a  real  person,  the  difficulties  on  this  subject  vanish.  As  to 
the  difficulty  arising  from  the  death  of  the  lessor  ;  if  the 
modern  practice  be  to  deliver  possession  to  the  lessor^  he 
who  now  stands  in  his  shoes  acts  at  his  peril,  and  under  the 
controul  of  the  Court. 
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1807. 


{a)\Bae.Abr. 
GviiL  ed.  11. 


Judge  Fleming  said  it  was  the  unanimous  opinion  of  the 
Court,  that  the  suit  did  not  abate. 


The  Auditor,  '&c.  against  Johnson's  Executrix. 

ON  an  appeal  from  a  decree  of  the  High  Court  of  Chan- 
cery rendered  by  the  late  Judge,  of  that  Court. 

The  bill  alleges,  that  Johnson  was  the  owner  of  a  milita- 
ly  certificate  bearing  interest,  which  he  delivered  to  Robert 
Tancey  to  bring  down  to  Richmond  and  obtain  a  warrant 
for  the  interest.  That  Tancey  earried  it  to  the  auditor's 
office,  who  being  at  that  time  engaged  in  some  other  busi- 
ness, told  him  if  he  would  leave  the  certificate,  and  call 
again,  the  warrant  should  be  made  out  by  that  time  :  that 
Tancey  did  leave  it  in  the  office  ;  but,  when  he  called  again, 
it  could  not  be  found  ;  and  that  it  hath  been  entirely  lost. 
That  the  auditor  afterwards  told  one  Poindexter^  he  had 
heard  that  Capt.  Singleton  had  a  certificate  of  that  descrip- 
tion, it  having  been  issued  as  payable  to  one  Coats^  and  for 
the  sum  of  47  or  48/. 

♦The  bill  is  one  of  a  double  aspect ; — spraying,  first,  that 
the  auditor  may  be  decreed  to  issue  a  new  certificate,  and 
to  grant  a  warrant  for  all  arrears  of  interest ;  or,  if  the 
Court  shall  be  of  opinion  that  the  Commonwealth  is  not 
fiable  for  the  renewal  of  the  certificate  and  the  payment  of 
interest,  in  consequence  of  a  loss  happening  Uirough  the 
negligence  or  default  of  the  auditor  as  a  public  officer,  that 

Mnewal  from  the  ComnDonwealth,  withoat  making  the  original  holder 
Buit 


*  537 

Ncmemdr  6. 
4 

The  answer 
of  the  defen- 
dant po9itive» 
h  denying  a 
fact  charged 
in  the  bill 
ought  not  to 
beoutwei^- 
ed  by  teati- 
mony  not 
equally  potu 
tive  on  the 
other  aide. 

A  person  lo» 
ting  a  public 
certificate 
bearing  in- 
terest which 
never  was 
transferred 
to  him  by  ac* 
tual  assk^- 
ments   from 
the    original 
holder.ought 
not,  by  a  suit 
in  Chancery^ 
to  obtain  its 
a  par^  to  the 


Digitized  by 


Google 


537  Supreme  Court  of  Appeals. 

Nov&MBER,  he  be  decreed  to  make  compensation  for  the  loss  iahU  indi- 

1807.        vidual  capacity. 
^•^'^''^^^        The  auditor  in  his  answer  positively  denies  that  the  ccr- 
The  Auditor  jjficate  was  delivered  to  him,  or  that  he  ever  saw  it. 
Johnson's         Robert  Tancey  swears  **  that  he  applied  to  the  auditor 
Executrix.    ^*  for  a  warrant  for  the  interest,  but  was  told  it  could  not 
— —  "  be  had,  then  ;    that,  if  Jie  would  leave  it  in  the  office  it 
^^  should  be  made  out  and  given  him  at  a  time  then  men- 
^'  tioned  :  that  he,  during  his  stay  in  Richmondy  made  frc- 
^^  quent  application  for  the  certificate  and  warrant,  but 
"  could  not  obtain  it.** 

Jaynes  Poindexter  says  he  was  informed  by  the  auditor 
that  Mr.  Tancey  handed  him,  or  handed  in,  a  certificate, 
and  that  the  interest  was  made  out,  and  laid  on  the  table, 
according  to  the  best  of  his  recollection. 

On  a  hearing,  the  Chancellor  dismissed  the  bill,  from 
which  decree  an  appeal  was  taken  to  this  Court ;  and  the 
appeal  coming  on  to  be  heard  at  the  April  tcrm^  1804,  in 
the  name  oi  Johnson  v.  Pendkton^  auditor,  &c.  the  decree 
of  dismissal  was  affirmed,  without  prejudice* 

The  appellant  then  supposing  that  the  Commonwealth 
was  liable,  in  consequence  of  the  act  of  Pendleton^  who  was 
one  of  her  public  officers,  (though  he  might  not  be  liable  in 
his  individual  character,)  proceeded  to  another  hearing  in 
the  High  Courtof  Chs^ncery  ;  previously  to  which,  he  exe- 
cuted a  release  to  Robert  Tancey ^  who  had  been  the  bearer 
of  th^  certificate,  and  whose  testimony  was  objected  to  on 
that  account ;  and  he,  moreover,  proved  by  a  further  ex- 
amination oi  John  Carter y  one  of  the  clerks  in  the  auditor's 
office,  that  the  certificate  said  to  have  been  lost  in  the  said 
office  had  been  purchased  by  George  Pickett ^  in  whose  pos- 
session he  had  seen  it,  but  who  could  not  recollect  from 
whom  he  bought  it. 

The  cause  coming  on  again  to  be  heard  in  the  High 
Court  of  Chancery,  the  Chancellor  decreed  against  the 
Commonwealth,  the  amount  of  the  certificate  with  interest; 
from  which  decree  the  auditor ^  in  behalf  of  the  Common- 
wealth, took  an  appeal  to  this  Court. 

*  538  *The  Attorney  General^  for  the  auditor ^  representing  the 

Commonwealth,  said  that  this  was  the  same  case  which  had 

\  before  been  decided,  on  the  appeal  of  Johnson  v.  Pendleton^ 

the  late  auditor.  Neither  Pendleton  m  his  individual  cha- 
racter, nor  the  Commonwealth,  whose  agent  he  was,  could 

{it)  Jones  on  be  liable  unless  for  gross  neglect. (a)     It  is  not,  however, 

fir^m***  admitted  that  the  Commonwealth  would  be  liable  for  the 
act  of  her  agent  under  any  circumstances.    The  Court  hat 
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already  decided,  upon  the  same  evidence,  that  Pendleton    vovEMBsm 
was  not  personally  responsible.     If  gross  negligence  had        ^^^* 
been  proven,  in  him,  he  would  have  been  individually  liable :    ^■^""^'^^^ 
and  this  opinion  pf  the  Court  may  be  considered  asdeci-  '^^^  Auditor 
sive  of  the  question.  joJion't 

Executrix. 

Randolph^  for  the  appellee.  The  reservation  in  the  dc-  — — — — 
cree  in  the  case  of  Johmon  v.  Pendleton^  the  late  auditor, 
shews  that  the  Court  did  not  decide  the  case  as  to  the 
Commonwealth.  It  is  not  the  same  case  ;  but,  if  it  were, 
the  Court  might  consider  it  as  an  original  suit.  Pendleton 
was  exempted  on  the  ground  that  there  was  no  personal 
claim  against  him,  he  having  acted  as  a  public  officer  in  the 
ordinary  routine  of  his  duty.  The  evidence,  too,  is  differ- 
ent from  that  on  which  Johnson  v.  Pendleton  was  decided. 
Tancey^s  deposition  was  objected  to  before,  because  he  be- 
ing the  bearer  of  the  certificate  to  the  auditor's  office  was 
interested  in  shewing  how  he  had  disposed  of  it.  This  ob- 
jection has  been  removed  by  a  release  before  his  last  exami- 
nation., There  is  also  further  evidence  derived  from  John 
Carter.  In  his  former  deposition,  he  spoke  merely  of  the 
practice  in  the  auditor's  office ;  in  the  present,  he  states  that 
the  certificate  had  been  found  and  sold  to  George  Pickett. 
It  is  admitted  that  Johnson  was  possessed  of  that  certifi- 
cate, in  the  same  manner  as  others,  who  drew  further  cer- 
tificates from  the  treasury  ;  such  as  were  entitled  to  draw 
interest.^  The  custom  at  the  treasury  was,  for  the  person 
who  brought  the  certificate,  to  be  considered  as  the  actual 
owner.  It  was  so  considered  till  the  case  of  Wilson  y* 
Ruder ^(a)  was  decided ;  and,  even  after  that  decision,  the  (a)lCa//,500. 
bearer  was  considered  as  the  agent  for  the  owner.  This 
certificate  was  carried  to  the  auditor's  office,  in  order  to 
obtain  a  warrant  for  the  interest,  and  was  lost  in  a  public 
office.  It  was  an  acknowledged  debt  of  the  Common- 
wealth, on  which  the  interest  was  to  be  paid :  and  the  audi- 
tor was  the  agent  of  the  Commonwealth  in  issuing  a  war- 
rant for  the  interest.  Compare  this  to  the  *case  of  a  com^  ^  539 
mon  person :  a  man  says,  *^  bring  my  bond  to  my  agent^ 
**  and  he  will  pay  you  the  interest  :*'  if  it  be  lost  is  not  the 
principal  liable  i  The  auditor,  being  a  public  officer,  and 
warned  that  the  certificate  which  was  lost  belonged  to  John* 
son,  ought  to  have  made  a  minute  in  his  books ;  and  when 
it  was  brought  for  final  redemption,  he  ought  to  have  stop- 
ped it,  and  told  the  holder  that  it  was  the  property  of  John* 
son.  In  the  event  of  a  suit  against  him,  he  might  have  de- 
fended himself  on  the  principles  of  the  case  of  Wilson  v. 
Rucker.   If  the  auditor  had  used  common  diligence,  John*- 
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voTEMBER,  sjon  might  have  regained  his  certificate.    But,. suppose  it 

1807.  had  never  been  laid  before  the  auditor,  he  ought  to  have 

^■^■^'^"^^  given  information  to  the  treasurer  that  it  was  a  certificate 

The  Auditor  j^sued  in  the  name  of  CoaU. 

T.  ^ 

Executrix.  The  Attorney  General^  in  reply.     All  that  the  Court 


meailt  to  do,  by  the  reservation,  in  the  decree  in  Johneon 
v»  Pendleton  was  to  leave  the  case  open.  Although  it  is 
an  original  question  as  to  the  Commonwealth,  yet  it  is  a 
fair  argument  to  say,  that  the  Court  having,  on  a  similar 
evidence,  decided  that  Pendleton  the  depositary  was  not 
liable  ;  on  a  parity  of  reason  the  Commonwealth  could  not 
be  liable.  The  certificate  might  never  have  come  into  the 
auditor's  oflke  :  it  might  have  been  paid  into  the  treasury 
for  taxes,  or  funded  in  the  United  States  loan-office.  This 
might  have  been  done  by  the  holder j  notwithstanding  the 
decision  of  the  Court  in  the  case  of  IVtlson  and  Ruckerm 
The  President,  in  delivering  his  opinion,  seems  to  admit 
the  existence  of  the  custom,  to  transfer  these  papers  by 
delivery  only  ;  and  this  record  supports  the  position  ;  for 
Pickett  was  in  possession  of  the  certificate  without  assign- 
ment, or  even  knowing  from  whom  he  received  it..  If 
Johnson  were  entided,  at  all,  he  ought  to  have  go&e 
against  Singleton^  or  Pickett^  in  whose  possession  he  ^ew 
the  certificate  was,  and  not  against  Pendleton^  or  the  Com- 
monwealth. 

Curia  advisare  vuU* 

Wednesday^  November  11.    The  Judges  delivered  their 
opinions. 

Judge  Tucker,  after  stating  the  case,  and  observing 
that  it  did  not  materiallv  vary  from  the  case  of  Johnson  v. 
Pendleton^  late  auditor,  &c.  decided  at  the  April term^  1804, 
said  that  it  might  be  satisfactory  to  refer  to  the  opinioii 
which  he  then.  gave.  He  recited  the  testimony  of  James 
♦  540  *Poindextarj  suting,  that  he  was  informed  by  the  auditor 
that  Mr.  Tancey  had  handed  him,  or  handed  in,  a  certifi- 
cate, and  the  interest  was  made  out  and  laid  upon  the  table 
according  to  the  best  of  his  recollection.  ^^  This,  said 
^^  Judge  Tucker,  is  all  the  testimony  upon  that  point,  and 
^  ^^  I  feel  myself  incapable  of  deciding  that  this  indirect 
^^  testimony  should  countervail  the  positive  denial  by  the 
^*  auditor  twt  the  certificate  was  ever  delivered  to  him,  or 
^^  that,  he  ever  saw  it.  For  Tancey  does  not  swei^r  that  he 
^^  left  the  certificate,  as  the  auditor  told  him  he  might. 
^^  Nor  does  Poindexter  awear  positively  to  the  information 
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**  he  received  from  the  auditor,  but  mentions  it  only  ac-  stvEMBEx, 
•*  cording  to  the  best  of  his  recollection,  ivhich  may  pos-        ^^^7- 
•*  sibly  have  deceived  him,  more  especially  as  the  answer    ^"^^^^"^^ 
**  of  the  auditor  is  positive,  and  tact  reconcilable  to  the  '^**®  Auditor 
•*  information  whi9h  Poinde^ter  supposes  he  gave  him.  johnson'i 

**  Were  I  satisfied  upon  this  point,  ami  there  were  no    Executrix. 
•*  other  room  for  doubt  in  this  tase,  I  should  have  very  ■ 

•*  little  hesitation  intleciding  that  the  Commoti wealth  was 
**  bound  to  graift  a  new  certificate  for  the  principal  and  a 
**  warrant  for  the  interest.  The  auditor  cannot  perform 
'^  his  duty,  unless  the  certificate  be  given  up  to  him,  to 
^*  exaraiixe  and  compare  it  with  his  books,  or  other  means 
^^  by  which  he  may  know,  it  to  be  genuine  :  he  is  then  to 
^*  make  out  a  warrant  corresponding  with  it,  for  the  inte- 
V  rest  thereon  due ;  he  is  to  make  an  entry  in  his  boolcs 
•*  ,of  his  proceedings  herein.  Can  this  be  done  without  the 
^*  paper  being  delivered  to  him  ?  from  that  moment  it  is 
**  in  the  custody  of  the'  law,  until  he  has  performed  all 
**  that  may  be  necessary,  and  re-deKvered  it  to  the  party, 
^  or  his  agent.  If  it  be  lost,  the  Commonwealth,  who  is 
**  not  only  the  debtor,  but  m^  be  regarded  as  having  the 
**  <:ertificate  delivered  up  to  it,  (being  delivered  to  a  pub-  v 

*'  lie  officer,  for  a  public  purpose,)  is  bound  to  recompense 
**the  loss.    ^  Term  Rep.  760  to  763. (a)  cited  by  Mr.  (^a)  Ftffw  «' 
**  Randolph^  the  ;general  reasoning  in  which  seems  to  be  aL  v.    Bar' 
**  sound  law.     Nor  have  I  much  hesitation  in  considermg  ^®''- 
**  Tancey^  whose  credit  is  not  attempted  to  be  impeached, 
**  as  a  competent  and  credible  witness  in  this  case. — It  ^ 
**  would  be  of  mischievous  consequences  to  society  if  it 
**  were  ever  held  that  an  agent,  who  does  not  appear  to 
^^  have  any  interest  whatever  in  a  transaction,  shall  be 
**  deemed  an  incompetent,  or  not  a  credible  witness,  be- 
**  cause,  by  some  act  of  neglect  or  inattention  during  the 
^  transaction  in  which  he  has  no  interest,  he  may  possibly 
**  become  liable  for  damages  to  the  person  for  whom  he 
**  •acts.     Here  Tancey  had  no  interest  in  obtaining  a  war-        ♦  541 
**  rant  for  the  money  for  Johnson^  unless  we  supposd,  what 
**  neither  the  law,  nor  any  testimony,  or  circumsunce  in  the 
^^  case  will  permit  us  to  suppose,  that  he  intended,  if  ob- 
*'  tained,  to  convert  it  to  his  own  use.     The  certificate  it- 
**  self  being  not  transferable  by  delivery  only,  without  an    , 
*^  assignment,  strengthens  the  conclusion  in  my   mind* 
**  The  case  in  1  Salk.  289.(*)  cited  by  Mr.  Randolph,  is  (^j  Anoriy, 
^^  stronger  than  this.    There  a  son,  who  had  embezzled  his  reous. 
**  father's  money,  was  permitted  to  prove  the  delivery  of 
^'  it  to  the  defendant,  against  whom  ttie.  father  had  brought 
^^.  SOI  action  of  trover  for  itt  the  testimony  of  the  son  bemg 
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corroborated  by  other  circumstances.  And  in  1  J^raufe^ 
S07*{a)  cited  also  by  him,  an  original  debtor  was  allowed 
to  prove  a  pajrment  of  the  debt,  by  the  plaintiflF  in  that 
suit,  at  the  request  of  the  defendant,  in  behalf  of  the 
debtor.(l)  And  the  case  in  BuUety  77*  cited  by  Mr« 
Call^  does  not,  I  apprehend,  apply  to  the  present :  few  if 
the  master  suffer  in  damages  by  the  fault  of  his  servant, 
the  servant  will  be  liable  over  to  the  master  against  whom 
the  damages  for  this  fault  may  have  been  recovered,  for 
the  amount.  The  case  of  Imcos  v.  Haynes^Qi)  is  a  pa- 
rallel case  ;  where  the  person  who  carried  a  bill  of  ex«^ 
change  endorsed  in  blank  to  the  drawee  for  acceptance, 
was  admitted  as  a  witness  to  prove  the  delivery :  and 
held  in  K.  B.  that  he  might. 

^^  But  although  Tancey^a  testimony,  had  it  gone  further, 
would  have  weighed  with  me  in  opposition  to  the  audi* 
tor's  answer,  if  supported  by  other  circumstances,  yet 
taking  it  as  it  stands,  I  cannot  think  it  sufficient  to  over* 
balance  the  auditor's  answer,  even  with  the  aid  of  Pom^ 
dexter* 8  evidence,  on  which  I  have  already  said  enough. 
Nor  can  I  think,  even  were  the  evidence  more  satiafac* 
tory,  the  auditor  liable,  unless  in  case  of  actual  malfea^ 
sance,  which  is  not  charged. 

'^^  But,  were  I  satisfied  upon  this  point,  of  the  actual  de* 
livery  of  the  warrant  into  the  auditor^s  office^  in  any  man* 
ner  usually  observed  in  the  office  in  similar  cases,  I 
should  still  doubt  upon  another.  Whether  the  com|daln« 
ant  is  entided  to  a  renewal  of  this  certificate,  (whidi,  by 
his  own  shewing,  was  issued  to  on^  Coats^  and  made  out 
in  his  name,)  without  making  the  original  proprietor  a 
party  in  the  cause.  For,  in  Wilson  v.  £ucier^(c)  it  is 
expressly  laid  down  as  the  unanimous  opinion  of  the 
Court,  '  that  the  property  in  these  papers  wiU  not  pass  by 
*  delivery  without  assignment*  The  complainant  *hadi 
not  shewn,  nor  even  stated  in  his  bill,  that  he  was  as- 
signee of  CoatSy  though  he  claims  the  property  in  the 
certificate.  Under  the  decision  in  Wilson  v.  Rucker^  he 
could,  at  most,  only  have  an  equitable  title,  united  with 
the  possession  \  but  the  legal  tide,  even  in  that  case, 
would  have  been  in  Coats. 
**  Can  this  Court  decree  a  renewal  of  the  legal  evidence 
^^  of  a  debt  due  from  the  Commonwealth,  which  is  not  in 


(1)  See  as  to  the  admission  of  witnesses  from  necessity,  1  Sir,  W. 
fiarHn  et «/.  ?.  MwrcL    %  JohmofCM  (i\r.  r.)  Eep,  189.  Burlinghtm  T. 
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^^  its  nature  transferable  hj  delivery  only,  to  be  made  to  votbmbbs^ 

^  one  who  does  not  show  a  /rj'a/tide,  without  calling  upon       ^^^' 

**  the  kgcd  proprietor  to  assert  his  claiin*(a)    I  apprehend  ^"^"^'^^^ 

•*  not,  and,  therefore,  think  that  the  decree  of  dismissal  ""^  Auditor 

^  must  be  affirmed ;  but  I  am  willing  that  it  should  be  done  johnson^s 

^^  without  prejudice.**     As  to  the  present  case  of  The  Au*  Executrix. 

ditgr  v.  JohnsorCa  Executrix,  Judge  Tucker  was  of  opi-  '■ 

nion  that  the  decree  be  reversed.  (?)  s«e  X.  r. 

edit  1785» 

Judge  Roane  ssdd  that  he  had  perused  the  case,  as  for-  i.  ^  i.  5. 
merly  decided  by  this  court,  and  could  not  perceive  any  JfcF»  Vi^^ 
variations  in  it.    He  was,  therefore,  of  opinion  that  the  S:?*^i^^ 
decree  be  reversed.  *  to    ** 

^  Judge  Fleming.  This  appears  to  be  in  substance  pre- 
cisely the  case  of  Johnson  v.  Pendkton^  decided  in  this 
Court,  the  4th  of  May^  1804,  with  this  small  variance  in 
the  evidence  which  does  not  affect  the  merits  of  the  cause. 
In  that  case  James  Poindexter  deposed  that  John  Pendle^ 
ton^  then  auditor  of  the  public  accounts,  informed  him  that 
he  had  discovered  in  the  hands  of  Capt.  Singleton^  a  cer- 
tificate which  Mr.  Johnson  said  he  had  lost,  or  words  to 
Aat  effect;— ^md  in  the  present  case,  John  Carter^  in  his 
affidavit  saith,  that,  after  the  time  when  the  certificate  was 
said  to  be  lost  or  mislaid  in  the  auditor's  office,  the  said 
certificate  was  purchased  by  and  in  the  possession  of  George 
Plciett^  who  said  he  could  not  recollect  of  whom  he  bought 
it,  as  he  had  made  no  memorandum  in  his  book  to  shew 
that  particular  circumstance. 

The  decree  is  dierefore  erroneous^  and  b  to  be  reversed. 
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^J!^^^    *£dwa]d  Bland,  Administrator,  with  the  will  annex- 
ed, of  £•  Bland,  deceased, 
against 
John  &  Agnes  Wyatt,  Infants,  by  John  Trizvcant, 
T\ietday,  their  next  Friend. 

ITovemher  10. 

A  biU  was  THE  appellees,  by  their  next  fiiend,  filed  their  bill  in 
hljf  T  *^"  Chancery,  in  the  County  Conn  of  Prince  Geor^y  against 
tain  infill '  -Benjamin^  GeorgCy  Robert^  Samuel^  Ann,  Mar^  and  Agne^ 
iS^ainst  the  Cocke^  as  co-heirs  of  Pleasant  Cocke^  deceased,  and  against 
Itiu  of  their  Edw^d  Bland  as  administrator  with  the  will  annexed  of  Ed' 
v^odi^  k-  Wflfrrf5tou/,  deceased,  and  Edward  Wyatt ;  settingforth,  that 
teitate,  the'  die  said  Pleasant  Cocke^  after  his  qualification,  in  the  year 
aherifTto  1/80,  as  guardian  to  the  appellees  and  their  sister  Mary^ 
whom  his  orphans  oi  Hubbard  Wyatt ^  deceased,  took  into  his  posses- 
coromittbedl  .*^^°  ^^^  landed  estate  of  the  appellee,  John^  several  slaves, 
(no  adminis-  and  some  Other  personal  estate  of  both  the  appellees  and 
trator  having  their  sister  Jlfary.  That,  in  1781,  the  sister  iWbry  die4 
Sii^un^nff  *"^der  age,  intestate,  and  without  having  been  married ; 
security  in  whereby  het  slaves  descended  to  the  appcUee,  y^An,  as  her 
the  bond  heir  at  Law,  and  her  mere  personal  estate  became  subject  to 
given  for  the  distribution  between  the  surviving  brother  and  sister,  which 
Sf  h iTSity  however  they  have  never  received.  That  Pleasant  Cocke^ 
as  guardian,  as  their  guardian,  for  thirteen  years  and  upwards,  possess- 
•nd  the  ad-  ed  and  managed  their  said  estates,  which  nf  ere  productive 
Sher^se^ri-  and  profitable,  and  received  considerable  sums  from  the 
tv,  as  cft'di  ^ire  of  the  slaves  and  rent  of  the  land.  That  in  the  year 
/endantt.  No  179-  the  said  Pleasant  departed  this  life  intestate,  without 
pnx^Bs  hav-  having  rendered  an  account  of  his  guardianship.  That  his 
ye%(m?part  widow  j&ry  obtained  administration  on  his  estate;  and 
of  the  hein,  soon  after  her  qualification,  the  Court  of  Prince  George  ap- 
nor  on  the  pointed  commissioners  to  state  and  settle  the  accounts  of 
clSt''*'!f  d^I  P/ffl^onr  Codecs  guardianship.  That  the  commissioners 
cree^a^st  pt^ceeded  to  examine  the  books,  accounts,  and  papers  of 
the  adminis-  the  said  Pleasant^  relative  to  the  said  guardianship  ;  which 
^torof  the  were  laid  before  Aem  by  the  said  Mary^  or  with  her  con» 
curity*w^  currence,  and  returned  their  report  thereon,  which  was  ap- 
held  to  beer-  proved  and  recorded  ;  by  which  it  appears  that  there  was 
roneous,  be-  due  to  the  appellee,  jfoAnj  631 A  3s.  7  3-4*i  which  was  pay- 
^J^  ^^^^  able  December  5,  1794, 4,000/**.  tobacco  payable  January 
proper partia  ^^^  1782,  with  interest  until  paid,  and  the  furdier  sum  of 
fomented  be- 
fore the  Court ;  and  the  cause  was  remanded  for  further  proceedings. 

A  Court  of  Chancery  ou^t  not  to  decide  upon  accounts  mutually  existing  and  con- 
troverted between  the  parties,  without  referring  such  accounts  to  a  eoiiimissi<mcr  or 
eommiftsiofiers  to  reportthcreupoa. 
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29/.  3^*  10  3-W.  payable  December  5, 1794,  and  lySSSlbs.  of  vovmuBzm, 
tobacco,  payable  January  1st,  1782,  which  last  mentioned        i®^- 
money  and  tobacco  accrued  from  the  hire  of  the  slaves    ^'^^^^'^^•^ 
which  John  inherited  from  his  sister  Mary :  and  that  there    BUnd,  fee- 
appeared  ^to  be  due  to  the  appellee,  Agnes,  412L  8#.  7 1-4^.      .VTyatt 
payable  December  5,  1794,  and  2,455 lbs.  of  tobacco,  paya-   .._......• 

ble  Januartf  1st,  1782,  with  interest  thereon  till  paid.  4k  544 
That  the  appellees  have  never  received  payment  of  these 
sums  of  money  and  quantities  of  tobacco*  That  they  insti- 
tuted a  suit  in  Chancery  against  Mary  Cocke,  the  adminis- 
tratrix, touching  the  premises  which  abated  by  her  death* 
That  no  person  has  qualified  on  Pleasant  Cock^s  estate* 
since  her  death  ;  whereby  the  appellees  found  themselves 
eompelled  to  resort  to  his  heirs  aforesaid-*"to  the  appellant 
as  administrator  with  the  will  annexed  oi  Edward  Bland, 
deceased,  and  to  Edward  JVyatt ;  vrhich  Edward  Bland, 
deceased,  and  Edward  Wyatt,  were  securities  for  Pleasant 
Cocke*s  guardianship*  The  bill  then  prays  that  the  de- 
fendants may  discover  the  quantity  and  qwality  of  the  per- 
sonal estate  subject  to  distribution,  which  came  to  Pleasant 
Cockers  hands  ;  that  they  may  state  an  account  of  the  rents 
and  profits  of  the  lands,  and  hire  of  the  slaves  ;  that  they 
may  say  that  the  accounts  returned  by  the  commissioners 
contain  all  the  credits  to  which  the  appellees  are  entitled  iiv 
law  or  equity  ;  that  the  Coun  may  decree  the  sums  of 
money  and  quantities  of  tpbacco  alcove  mentioned,  with  in- 
terest thereon,  to  be  paid  W  the  defendants  or  some  of 
diem— and  for  general  relief* 

An  amended  bill  suggests,  that  since  the  institution  of 
the  suit.  Pleasant  Cockers  unadministered  estate  had  been 
committed  to  Billy  Hdiley  Avery,  sheriff  of  Prince  George 
County,  and  prays  that  he  may  be  made  a  party  defend- 
ant* 

The  answer  of  Benjamin  Code,  one  of  the  co-heirs,  ad- 
mits that  his  ancestor  undertook  the  guardianship  of  the 
appellees  and  their  sister  Mary,  now  deceased,  and  possess- 
ed himself  of  the  slaves  bequeathed  to  them  by  their  fattier 
Hubbard  Wyatt.  That  his  guardianship  accounts  were  laid 
before  commissioners,  but  that  injustice  was  done  his  estate 
by  their  report,  as  they  undertook  to  fix  a  stipulated  price 
to  several  negroes,  which  was  erroneous  and  unreasonable ; 
and  did  not  allow  the  guardian  any  compensation  for  his 
management-sprays  that  new  commissioners  be  appointed 
and  the  accounts  re-examined  ;  that  even  if  the  money  re- 
ported be  decreed,  interest  may  not  be  allowed  upon  it  from 
the  time  when  it  was  returned,  as  that  would  be  interest 
upon  interest*    That  he  knows  nothing  of  th^  accounts 
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xoTSMBBXf  prayed  for,  though  he  has  poasession  of  the  books,  papen, 

1807.       and  accounts  of  his  ancestor  which  were  In  the  hands  of 

^^^^"^"^^    his  administratrix  ;   that  he  is  ready  to  deliver  them  to 

BUod,  «Ea    whomsoever  the  Court  may  decree  ♦to  be  entided  to  them. 

yf^<^      That  he  knows  not  the  quanti^  or  quality  of  Mary  Wyat^ 

...........  estate,  not  having  in  his  possession  any  personal  property 

^  545  belonging  to  the  appellees  or  the  said  Mary^  or  to  his  an- 
cestor— nor  can  he  account  for  the  rents  and  profits  of 
the  lands  of  the  appellee,  John^  being  unacquainted  there- 
with. 

The  answer  of  the  appellant  sets  forth,  that  he  b  unac- 
quainted with  the  rents  and  profits  ,arising  from  the  estate 
in  the  bill  mentioned,  but  that  Pleasant  Cocke  died  seised  of 
land  sufficient  nearly,  if  not  entirely,  to  pay  off  the  demands 
of  the  appellees,  which  ought  to  be  liable  to  the  payment 
thereof  before  his  testator's  assets  ;  and  objects  to  a  decree 
for  the  amount  reported  by  the  commissioners,  with  interest 
thereon  from  the  time  of  their  adjustment,  as  by  that  means 
they  would  obtain  interest  upon  interest* 

The  answer  of  BtUy  Haileg  Avery^  the  sheriff,  states 
diat  he  has  been  unable  to  collect  or  possess  any  property 
oi  Pleasant  Cocke^  or  any  of  his  papers. 

No  process  was  ever  served  on  Robert^  Samuel^  Ann^ 
Mary  and  Agnes  Cociey  or  on  EdwardWyatt* 

Before  any  answers  were  filed  a  decree  nisi  was  entered 
against  the  other  defendants  ;  but  it  does  not  appear  to 
have  been  served  on  the  defendant  George  Cocke. 

The  cause  (which  is  stated  in  the  record  to  have  been 
heard  on  depositions  and  exhibits  Jikd^  though  nene  sudi 
form  any  part  of  it,^  was  heard  before  the  County  Court,- 
which  decreed  that  the  appellee,  as  administrator  of  Edtuard 
Bland,  deceased,  should  pay  to  the  complainant  die  suntt 
and  quantities  of  tobacco  reported  by  the  commissioners 
before  mentioned,  as  due  to  the  appellees  from  Pleasant 
Cocke,  the  tobacco  to  be  settled  at  20«.  per  cwt.  with  inte« 
rest,  according  to  the  prayer  of  the  bilL  The  Court  then, 
in  the  same  decree,  dismissed  the  bill  as  against  Benjamm 
Cocke  2inA  Billy  Hailey  Avery;  and  ^^  it  further  appearing 
^^  from  the  return  of  the  sheriff,  that  the  suhpcena  issued  in 
*^  this  cause  has  not  been  executed  on  the  other  defendants 
"  except  George  Cocke  ;  it  is  therefore  ordered  that  the  bSi 
^^  be  dismissed  as  to  them  and  George  Cocke*'' — and  that  the 
appellant,  as  administrator,  as  aforesaid,  should  pay  to  dbe 
appellees  their  costs* 

To  this  decree  the  appellant  obtained  a  supersedeas  firom 
th>  Judge  of  the  High  Court  of  Chancery,  for  the  reasons 
in  his  petition  set  forth ;  who  afterwards,  however,  affirm- 
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ed  the  decree  of  the  County  Court — from  which  decision  an    kovembkb^ 
appeal  was  entered  to  this  Court.  '  ^^7. 


*(?.  K.  Tatfioty  for  the  appellant,  assigned  the  following 
as  errors  in  the  record  and  proceedings,  as  well  as  in  the 
decree  of  the  County  Court  and  Superior  Court  of  Chan- 
cery : 

I.  That  the  appellees  had  full  redress  at  common  law  on 
the  guardian^s  bond,  and  ought  not  to  have  brought  a  suit 
in  equity. 

II.  That,  having  brought  such  suit,  however,  in  which 
they  pray  for  a  discovery  as  to  the  rents  and  profits  of  their 
estates,  the  Court  ought  to  have  decreed  such  account  to 
be  taken. 

III.  That  the  County  Court  ought  to  have  given  n0 
decree  on  the  report  of  commissioners,  appointed  at  the 
instance  of  the  appellees,  by  their  guardian,  and  who,  so 
far  at  least  as  the  appellant  was  concerned,  proceeded  ex 
parte. 

IV.  That  the  County  Court  ought  not  to  have  entered 
any  decree  in  the  cause  until  all  the  co-heirs  of  Pleasant 
Cocke^  and  Wyatt^  the  appellant's  co-security,  were  before 
them. 

V.  That  the  County  Court  ought  not  to  have  dismissed 
the  suit  against  Pleasant  Cockers  heirs,  whose  lands  were 
assets  to  be  applied  in  equity  as  well  as  at  law  to  the  dis« 
charge  of  the  appellant's  demands  ;  and  against  whom  a 
decree  ought  to  have  been  rendered  in  the  first  instance  to 
prevent  circuity  of  action,  since  the  securities,  if  sufferers, 
might  have  recourse  against  them  on  account  of  the  same 
real  assets  descended  to  them. 

VI.  That  the  decree  of  the  County  Court  is  further  er- 
roneous, in  not  directing  the  appellant  to  pay  the  sums 
adjudged  against  him,  out  of  his  testator's  goods  and  chat- 
tels, and  in  giving  full  costs  (including  a  lawyer's  fee) 
against  him. 

VII.  That  the  Chancellor,  in  deciding  on  a  record  from 
the  County  Court,  of  \i^hich  the  exhibits  therein  particularly 
referred  to,  fortned  no  part,  committed  an  error. 

Mr.  Taylor  observed  that  the  record  was  l*eplete  with 
error  ;  but  it  would  be  unnecessary  to  insist  on  all  the 
points  which  he  had  made,  since  the  want  of  parties  and 
the  manner  in  which  the  decree  was  entered  would  be  suf- 
ficient to  reverse  it. 

,  Only  a  part  of  the  defendants  appeared  and  answered. 
They  contested  the  report  of  the  commissioner,  and  offered 
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NOVEMBER,   to  shew  wherein  it  was  erroneous,  but  the  Court  would  not 

1807.        permit  them. 

^^^"^^^•^^        *The  Court  ought  not  to  have  pronounced  any  decree  till 

Bland,  3cc.    3II  the  parties  interested,  as  well  those  in  being,  as  the  rc- 

W^att        presentatives  of  the  deceased,  were  brought  before  them. 

^*  One  of  the  great  advantages  of  a  Court  of  Chancery  over 

*  547  ^^^'  ^^  Common  Law,  is,  that  the  representatives  of  a  de- 
ceased person  may  be  united  with  a  living  one  in  the  same 
suit,  if  it  be  necessary,  in  order  to  do  complete  justice. 
So  far  from  waiting  till  all  the  proper  parties  were  brought 
into  Court,  the  decree  was  entered  when  the  process  was 
served  upon  a  part  of  them  only ;  and  the  suit  was  dis- 
missed against  the  representatives  of  Pleasant  Cockc^  and  a 
decree  given  against  the  representatives  of  his  security. 

The  decree  was  rendered  that  Edward  Bland^  admini- 
strator with  the  will  annexed  of  Edward  Bland^  should  pay 
the  debt :  not  out  of  thje  estate  of  his  testator,  but  in  the 
same  manner  as  if  it  had  been  his  own  proper  debt.    • 

A  decree  has  been  pronounced  upon  an  account,  and  that 
account  made  no  part  of  the  record. 

Call^  for  the  appellees,  submitted  the  case  without  argu- 
ment. 

Curia  advisare  mUt. 

Friday^  November  13.  Judge  Fleming,  President 
pro  tempore^  delivered  the  following  as  the  decree  of  the 
Court,  "  That  the  decree  of  the  said  Superior  Court  of 
"  Chancery  is  erroneous  in  this — that  there  were  not  pro- 
"  per  parties  convented  before  that  Court ;  and,  if  there 
**  had,  in  not  directing  an  account  between  the  parties  of 
^^  the  matters  claimed  in  the  bill,  before  a  commissioner 
**  or  commissioners  :  Therefore,  it  is  decreed  and  ordered 
"  that  the  decree  of  the  said  Superior  Court  of  Chanceiy 
^^  be  reversed  and  annulled,  and  that  the  appellees  pay  to 
**  the  appellant  the  costs  by  him  expended  in  the  prosecu- 
"  tion  of  his  appeal  aforesaid  here.  And  this  Court  pro- 
^  ceeding  to  make  sUch  decree  as  the  said  Superior  Court 
**  of  Chancery  ought  to  have  made,  is  further  of  opinion, 
"  that  the  decree  of  the  County  Court  is  also  erroneous  in 
^*  proceeding  to  a  hearing  of  the  said  cause,  before  all  the 
'*  defendants  had  been  properly  proceeded  against ;  in  pre- 
"  maturely  dismissing  the  bill  as  to  some  of  the  defend- 
^^  ants ;  and  in  not  directing  such  an  account  as  above  men- 
**  tioned.  Therefore,  it  is  further  decreed  and  ordered 
**  that  the   said  decree  and  proceedings  of  the  County 
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^*  *Court  be  likewise  reversed  and  annulled  down  to  the   kovember, 
"  replication,  and  awarding  of  commissions  to  take  deposi-        ^^^ 
**  tions,  »s  to  the  defendants  who  have  answered ;  and     ^^^^'["^^ 
*'  down  to  the  writs,  as  to  the  defendants  who  have  not    ^^*"^»  ^^• 
**  answered ;  and  that  the  appellees  pay  to  the  appellant  his       Wyatt. 
"  costs  by  him  expended  in  prosecuting  his  appeal  in  the  . 

**  said  Superior  Court  of  Chancery :  and  further  it  is  or- 
*^  dered  that  the  cause  be  put  again  on  the  rule  docket  of 
**  the  County  Court,  or  the  Superior  Court  of  Chancery 
"  for  the  Richmond  District,  as  the  Judge  of  the  latter 
"  Court  may  direct,  in  order  to  be  further  proceeded  in : 
*^  for  which  purpose  the  said  cause  is  remitted  to  the  said 
**  Superior  Court  of  Chancery." 


M'Rae*s  Executors  against  Woods'  Executor.        Thursday, 

THIS  cause  was  heretofore  in  the  Court  of  Appeals,  After  two 
and  18  reported   in  2  Washington's  Reports^  p.  80,     The  concurring; 
statement  of  Mr.  Washington  will,  for  the  most  part,  be  \^^  g^^ 
pursued  as  far  as  it  goes,  and  the  circumstances  which  have  party,  on  an 
since  attended  the  case,  will  be  added.     This  case  first  issue  direct- 
came  into  the  Court  of  appeals  as  an  appeal  from  the  High  chanl^llor 
Court  of  Chancer)^,  in  a  suit  instituted  there  by  Richard  to   be  tried 
WoodSy  the  testator  of  the  present  appellee,  against  Philip  at  common 
M^Rae,  the  testator  of  the  present  appellants.     The  bill  ^*^vJ^*  J!^ 
filed  by  Woods  states  that  the  complainant,  in  the  year  direct  a"new 
1769,  had  a  lottery,  the  hig-hest  prize  in  which  was  some  trial,  not- 
improved  lots  in  Charlottesville y  and  a  tract  of  land,  which  withstand- 
propcrty,  in  the  scheme  of  the  lottery  was  estimated  at  dl?t«were*in 
440/.    That  Roderick  M^Rae  purchased  two  tickets,  Hen^  opposition  to 
ry  Mullins  one,  to  which  the  plaintiff  added  another,  the  the  opinions 
whole  forming  a  joint  property  in  which  Roderick  M^Rae  ?^f^^^^ 
owned  one-half.     That  one  of  the  partnership  tickets,  No.  tStT'lsTues" 
69.  drew  the  highest  prize,  and  was  therefore  entitled  to  were  tried, 
the  property  above  mentioned.     But  the  ticket,  so  soon  as  and  a  verdict 
its  good  fortune  was  known,  was  forcibly  taken  from  the  ji*^"jpnal- 
said  Roderick  M'Rae,  by  the  defendant  Pyii/i^  M'Rae,  Lr^T.^L 
who  claimed  the  entire  benefit  of  the  prize.     That  the  vour  of  the 
plaintiff  and  Mullins  having  sold  their  interest  in  the  prize  o^^^^*  i^^xty. 
to  Roderick  M^Rae^  the  plaintiff  conveyed  the  whole  pro- 
perty to  the  assignee  of  Roderick.    That  about  fifteen  years 
after  this,  the  defendant,  Philip  M^Rae^  commenced  a  suit 
^against  the  plaintiff  at  law,  and,  in  the  absence  of  the  plain-        ^  549 
tifPs  witnesses,  who  could  have  proved  the  tortious  man- 
ner in  which  the  plaintiff  acquired  the  possession  of  the 
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ticket,  a  verdict  was  rendered  against  him  for  451/.  18#.  W. 
damages,  for  the  whole  value  of  the  ticket.  The  bill  prays 
an  injunction  to  the  judgment  at  law. 

The  answer  states  that  half  the  ticket  in  question  was 
purchased  by  Roderick  M^Rae^  for  the  defendant,  the  day 
before  the  drawing,  and  that,  after  it  was  known  to  have 
been  fortunate,  it  was  delivered  to  the  defendant  by  the 
said  Roderick*  That  the  defendant  never  claimed  more 
than  one-half  of  the  prize  drawn  by  this  ticket* 

The  evidence  as  to  the  right  of  Philip  M^'Rae^  and  the 
manner  of  his  obtaining  possession  of  the  ticket,  is  ex- 
tremely contradictory. 

The  subject  of  dispute  was  submitted  to  arbitration  by 
the  two  M^Raes^  as  appears  by  the  testimony  of  some  <^ 
the  arbitrators,  and  a  decision  was  given  in  favour  of  PAi- 
lip  M^Roe^s  title  to  one  half  of  Roderick's  interest  in  the 
prize.  One  of  the  jurymen  who  tried  the  cause,  deposes 
that  his  intention  was  to  give  damages  for  the  whole  value 
pf  the  ticket.  Another  juryman  deposes  that  the  Jury 
gave  to  the  defendant,  Philip  M^Rae^  damages  for  the 
interest  which  Roderick  M^'Rae  held  in  the  ticket.  The  de- 
claration in  the  action  at  law,  claimed  the  whole  ticket, 
and  the  verdict  was  general,  "  That  the  defendant  did  as- 
^  sume  upon  himself  as  the  plaintiff  hath  declared  against 
^^  him  and  assessed  the  damages  to  451/.  ISs.  4^." 

The  Chancellor  upon  the  hearing  of  this  cause,  directed 
the  issue  between  the  parties  in  the  action  at  common  law 
to  be  tried  again ;  from  which  decree  the  defendant  JU^'Rac 
appealed.  In  the  Court  of  Appeal^,  the  decree  of  the 
Chancellor  was  affirmed.  Tfiis  decree  being  affirmed,  the 
issue  directed  by  it  was  tried  in  the  Charlottesville  District 
Court,  and  was  found  in  favour  of  Woods.  But  the  Judge 
having  certified  his  dissatisfaction  with  the  verdict,  the 
Chancellor  directed  the  issue  to  be  tried  again  in  the  Dis- 
trict Court  at  Richmond.  On  this  trial  the  Jury  found  a 
verdict  for  JVoodsy  and  the  Court  certified  that  in  their 
opinion  the  verdict  was  against  evidence. 

Upon  the  first  trial  of  the  issue^^  the  deposition  of  Milfy 
Oglesby^  which  was  stated  to  operate  strongly  in  favour  of 
jM>Rae^  and  was  not  before  the  Court  of  Appeals,  was 
read.  Additional  evidence  was  adduced  on  both  sides. 
The  second  issue  was  tried  upon  the  evidence  contained  in 
the  papers  filed  in  the  High  Court  of  Chancery.  The 
^injunction  obtained  by  Woods  was  decreed  to  be  per^ 
petiial :  from  which  decree  the  present  appeal  was  taken. 
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Randolph^  for  the  appellants.     If  this  had  been  the  case    :^ovember, 
Wa  single  trial,  according  to  the  precedents  of  a  Court  of         *«*^^- 
Chancery,  the  cause  ought  to  have  been  sent  back,  on  the     ^^"^^^^^ 
Judge's  expressing  his  dissatisfaction  with  the  verciict.(o)      M*Rae*s 
What  difference  then  does  the  second  trial  at  common  law      ^^cutore 
make  when  the  Jucjge,  who  presided,  certifies  that  the      Wopds* 
verdict  was  contrary  to  evidence,  and  that  there  Vas  no     Executor. 

testimony  in  addition  to  that  contained  in  the  papers  which 

came  from  the  High  Court  of  Chancery?  A  Court  of  Chan-  ^35  *^^^^^*j^ 
eery  may  send  out  issues  till  the  conscience  of  the  J  udgc  y.  M'Keand 
shall  be  satisfied ;  and  the  question  is,  whether  it  ought  to  &c. 
be  satisfied  whtn  the  Judges  of  common  law  say  they  are 
dissHtisfied.    But  the  Chancellor,  on  the  testimony  of  Miliy 
Oglesby^  ought  to  have  decided  in  favour  of  M'-Rae  without 
directing  a  third  issue.     If  that  testimony  had  been  before 
the  Court  6f  Appeals,  the  original  verdict  would  not  have 
been  disturbed. 

Wtckham^  for  the  appellee.  The  original  verdict  in  fa- 
vour of  M^'RaevfSLB  for  the  whole  of  a  lottery  ticket,  when 
he  was  not  entitled  to  more  than  one-fourth^  if  to  any  thing. 
Those  Judges  of  the  Court  of  Appeals,  when  the  case  was 
brought  up  before,  who  gave  any  opinion  as  to  the  merits, 
did  not  think  that  M^Rae  was  entitled  to  more  than  one- 
fourth;  and  if  the  verdict  had  been  for  one-fourth  of  the 
ticket,  it  is  probable  that  they  would  not  have  been*  dispo- 
sed to  disturb  it;  but  all  the  Judges  were  of  opinion  that 
a  new  trial  ought  to  be  granted.  There  was  a  great  variety 
of  contradictory  evidence  in  the  cause ;  and  the  additional 
testimony  of  Milly  Oglesby  was  probably  weighed  by  the 
Jur}'.  When  there  is  such  contradictory  evidence,  the' 
Court  ought  with  extreme  caution  to  interfere.  It  would 
be  no  disparagement  to  the  learning  of  the  Judges  to  say, 
that  cases  of  this  kind  emphatically  belong  to  the  decision 
of  the  Jury,  who,  knowing  the  characters  of  the  witnesses, 
arc  better  enabled  to  determine  on  the  degree  of  credibility 
to  which  they  are  entitled,  than  the  Judges  possibly  can  be 
from  merely  hearing  them  give  their  evidence  in  Court. 

A  Court  of  Chancery  will  not  grant  a  new  trial  on  the 
mere  certificate  of  the  Judge.(^)  (^)  3  Cnll, 

After  the  trial  at  Charlottesville  M^Rae  did  not  choose  to  568.  Ro^t  v. 
jtrust  to  a  Jury  of  the  vicinage,  but  brought  his  case  to  trial  '^'«"* 
at  Richmond^  where  a  Jury  of  strangers  concurred  *with        ^   rrj 
the  Jury  of  the  vicinage.     As  to  the  power  of  a  Court  of 
Chancery  to  grant  even  five  new  trials,  such  a  thing  may 
exist,  but  it  ought  not  to  have  been  exerted  in  the  present 
case*    Under  ^  the  circumstances  of  this  case,  it  would 
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vovEMBBK,  have  bec:n  a  mere  mockery  of  the  trial  by  Jury  to  have  di- 
1807.        reeled  another  issue. 


Hay^  in  reply.  There  appear  to  have  been  three  verdicts 
in  this  case ;  in  one  instance  there  was  a  verdict  for  M^'Rac, 
and  in  two  others,  for  Woods^  both  of  which  were  in  oppo* 
sitioit  to  the  opinions  of  the  Judges*  The  sodes  were 
therefore  equipoised*  The  Judges,  if  not  better  Judges  of 
men^  are  certainly  better  Judges  of  facUj  better  able  to 
take  a  comprehensive  view  of  a  complicated  subject*  Ju<* 
ries,  perplexed  with  the  cause,  and  more  perplexed  with 
the  arguments  of  counsel,  and  not  seeing  their  way  clear, 
often  find  for  the  defendant  without  investigating  with  ac- 
curacy the  merits  of  the  cause*  He  could  see  no  reasoa 
for  depacting  from  the  principle  laid  down  in  SouthaU  v. 
M'KeandJia)  where  the  Court  say,  "  that  the  verdict  in 
^^  the  District  Court  ought  not  to  stand,  upon  the  certificate 
*^  of  the  Judges,  that  the  weight  of  evidence  was  against 
*^  it :  since  it  is  unusual  for  the  Chancellor  to  be  satisfied 
^^  with  such  a  verdict."  This  decision  applies  as  emphati* 
cally  to  a  case  after  the  second  verdict  as  the  first* 


336. 
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Thursday^  November  19* 
opinions. 


The  Judges  delivered  their 


Judge  Tucker*  The  history  of  the  occasion  and  pro- 
gress of  this  suit  is  given  in  2  Wash.  Rep.  80*  Since  that 
period,  there  have  been  two  new  trials — One  at  CharloiteS' 
viiiey  where  the  cause  of  action,  if  any,  arose :  the  other 
at  Richmond^  eighty  miles  distant  from  the  scene*  In  both, 
the  Jury  found  verdicts  for  the  defendant  at  law :  but,  be- 
fore either  of  their  verdicts  were  rendered,  a  Jury  had  been 
impanelled  three  dajrs,  without  being  able  to  agree,  and 
were  finally  discharged*  The  Judges  before  whom  the 
trials  were  had,  certified,  in  the  first  instance,  that,  upoa 
the  whole,  in  the  opinion  of  the  Court,  the  evidence  on  the 
part  of  the  plaintiff  outweighed  that  of  the  defendant;  in 
the  second  instance,  the  Judges'  certificate  declares  that, 
no  evidence  was  introduced  in  addition  to  that  contained 
in  the  record  now  before  us,  and  that,  in  their  opinion,  the 
*verdict  was  contrary  to  evidence*  This  has  imposed  upoo 
this  Court  the  necessity  of  inspecting  that  evidence*  There 
is  a  prodigious  mass  on  both  sides,  which  it  is  impossiUe 
for  me  to  reconcile ;  such  is  the  opposition  between  the 
evidence  for  the  parties  respectively*    Ignorant  crf^^ 
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characters  of  all  the  witnesses,  (which  were  perhaps  known  novembek, 
to  the  jurors,)  I  know  not  whom  I  ought  most  to  credit  or  1^07. 
discredit.  I  must  therefore  confide  in  the  opinion  of  the 
Jury,  who  are  the  constitutional  judges  in  such  cases.  More 
than  twenty  y«ars  have  elapsed  since  this  suit  was  institu- 
ted ;  and  fifteen  years  passed  over  before  the  plaintiflF  wsfs 
confident  enough  in  the  justice  of  his  claim  to  assert  it  in 
a  Court  of  Law,  although  all  that  time  in  possession  of  the  — — — 
fatal  ticket,  which  has  been  the  apple  of  discord  for  eight 
and  thirty  years.  I  think  it  high  time  to  say — Interest 
Reipubliccc  ut  sit  jinis  litium  ;  and  therefore  am  for  affirm- 
ing the  decree  whereby  the  plaintiflF's  judgment  hath  been 
perpetually  enjoined. 

Judge  Roane.  Upon  the  principles  which  seem  to  have 
governed  the  Court  in  the  case  of  £oss  v.  Pines^(a)  I  am  (a)  3  Call, 
of  the  same  opinion.  The  concurring  verdicts  of  the  two  ^^ 
Juries  ought  to  conclude  this  matter.  The  first  Jury  was 
probably  acquainted  with  the  characters  and  credibility  of 
the  witnesses ;  and  the  last  Jury  were  probably  strangers 
to  them  all ;  yet  both  have  reprobated  the  plaintiff's  preten- 
sions. 

Juries  are  certainly  the  best  judges  of  credibility;  and, 
as  was  said  by  this  Court  in  the  case  of  Ross  v.  Pines^  it 
would  be  vain  to  resort  to  the  verdict  of  a  Jury,  if  their 
verdicts  were  perpetually  to  be  set  aside,  until  they  corres- 
ponded with  the  opinions  of  the  Courts  before  which  they 
are  taken : — ^then  it  would  be  the  opinion  of  the  Court,  and 
not  of  the  Jury,  which  would  govern  the  decision  of  the 
Chancellor.  In  further  corroboration  of  my  ppinion  in 
this  instance,  I  will  mention  that,  in  the  former  decision 
of  this  case  by  this  Court,  one  Judge  seems  to  have  ex- 
pressed no  opinion  as  to  the  extent  of  the  appellant's  right  9 
another  said,  that,  at  most,  it  was  only  to  one-fourth ;  and 
the  President  said  his  impressions  were  that  the  appel- 
lant had  no  title.  On  the  groun4  therefore  of  these  opi- 
nions, in  addition  to  the  two  concurring  verdicts,  I  think 
that  the  decree  of  the  Chancellor  should  be  affirmed. 

♦Judge  Fleming.  This  is  precisely  the  case  that  was  *  553 
before  this  Court  at  the  October  Term,  1795,  reported  in 
2  Wash.  p.  80 ;  with  this  only  difference,  that  the  deposi- 
tion of  Milly'Ogksby^  which  I  think  not  material,  was 
read  on  the  first  trial  of  the  issue,  but  was  not  in  the  record 
exhibited  to  this  Court.  There  has  been  a  second  trial  of 
the  issue  ordered  by  the  Court  of  Chancery,  and  the  ver- 
dict again  in  favour  of  the  appellee,  with  both  of  which  I 
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NOVEMBER,  am  perfectly  satisfied,  whatever  may  have  been  the  im- 
pressions of  the  Courts  before  which  those  issues  were 
tried. 

I  think  it  high  time  the  parties  were  at  rest,  as  it  is  now 
thirty-eight  years  since  the  origin  of  the  controversy  ;  du- 
ring fifteen  of  which,  the  appellant's  testator,  though  living 
in  the  County,  quietly  acquiesced  in  the  possession  of  Ro- 
derick AtRae^  and  of  those  who  claimed  under  him,  before 
he  asserted  his  claim  to  the  premises  in  a  Court  of  Justice. 
I  therefore  concur  in  the  opinion  that  the  decree  making 
the  injunction  of  Woods  perpetual  is  correct,  and  ought  to 
be  affirmed. 


1807. 

M'Hae's 
Executors 

V. 

Woods' 
Executor. 


Decree  of  the  Court  of  Chancery  affirmed,  by  the 
unanimous  opinion  of  the  Judges. 
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Monday, 
JtTovember  16. 


Bowyer,  &c.  against  Lewis. 


IN  this  case,  the  Court  requested  that  coansel  would 
An  appeal  sirgue  the  preliminary  question  whether  an  appeal  could  be 
ought  not  to  allowed  by  this  Court  from  an  order  of  a  Superior  Court 
be  allowed  of  Chancery,  rejecting  a  motion  to  allow  a  bill  of  review, 
from'*aiior^  where  the  right  of  property  had  been  decided,  and  a  writ 
der  of  a  Su-  of  habere  facias  possessionem  awarded,  but  an  account  rc- 
perior  Court  mained  to  be  taken,  and  the  report  of  the  commissioners 
®^.  Chancery  j^j^j  ^^^  come  in :  in  short,  whether  an  appeal  would  be 
im>tion  toaK  allowed,  till  the  decree  was,  in  aiirespectSy  made  finals 
low  a  bill  After  the  affirn\ance  of  the  decree,  in  this  cause,  it  was 
of  review,  certified  to  the  Superior  Court  of  Chancery  for  the  Staun- 
^^  ®  ton  District ;  and,  upon  the  certificate's  being  presented  to 
the  Judge  of  that  Court,  the  defendants  petitioned  for  a 
bill  of  review,  for  new  matter  alleged  to  have  been  dis- 
covered since  the  rendition  of  the  original  decree  in  the 
High  Court  of  Chancery ;  which  motion  was  overruled 
without  *costs.  The  Court  then  proceeding  to  carrj'  the 
warded,  but  decree  of  the  High  Court  of  Chancery  into  eflPect,  as  affirm- 
remahied  ^to  ^^  ^y  ^^**  Court,  awarded  a  writ  of  habere  facias  posses^ 
be  taken,  and  sionem  to  the  appellee,  and  appointed  commissioners  to 
the  commis-  make  an  inquiry  and  settlement  of  some  accounts  between 
*'°rt^h*d  ***  ^^  parties,  and  subjected  the  property  to  be  sold  for  ready 
come  in;"°'  money,  to  pay  any  balance  which  might  be  found  due  to 
auch  decree  the  appellant  from  the  appellee, 
being  inter- 
locutory only. 

Note  Uie  diversity  between  a  bill  of  review,  and  a  supplemental  bill,  in  the  nature 
of  a  bill  of  review. 


right  of  pro 
perty  had 
been  dcci- 
dedy  and  a 
writ  of  habe- 
re faciat  po9' 
sejttionetn    a- 
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..To  the  order  of  the  Superior  Court  of  Chancery  over-   vovtut^^, 
ruliog  the  appellant's  motion  for  a  bill  of  review,  an  appeal       ^^^- 
was  allowed  by  this  Court,  and  a  supersedeas  awarded  to 
the  writ  of  habere  facias  possessionenu 


^Far^rn  contended  that  a  bill  of  review  would  lie  after 
a  decision  by  this  court,  upon  the  ground  of  a  discovery  of 
new  matter.  There  was  a  wide  distuiction  between  a  bill 
6f  review  for  errors  appearing  on  the  face  of  the  decree^ 
and  for  new  matter  discovered  after  the  rendition  of  the 
original  decree.  In  the  former  case,  the  whole  record 
having  been  inspected  by  this  court,  they  had  it  in  their 
power  to  judge  whether  the  decree  of,  the  Chancellor  was 
correct  or  not ;  but,  on  a  bill  of  review  brought  for  the 
discovery  of  new  matter,  this  Court  could  not  have  deci- 
ded upon  it,  because  the  new  evidence  was  never  submit- 
ted to  the  Court  before.  Would  it  be  proper  to  put  the 
parties  to  the  expense  of  a  new  suit,  when  the  object  might 
be  equally  attained  by  a  bill  of  review ;  and  even  if  a  new  ' 
suit  were  brought,  the  decree  might  be  pleaded  in  bar? 
Would  it  not  be  making  a  Court  ka  Equity  a  Court  of  ini* 
fuity  ? 

In  this  case  the  Chancellor  directed  a  writ  of  habere 
facias  possessionem^  and  that  a  settlement  of  some  small 
accounts  between  the  parties  should  be  made*  The  ques- 
tion before  the  Court  was,  whether  the  property  belonged 
to  the  plaintiff  or  the  defendants.  Im  it  right  thkt  the  pro-  ^ 
perty  should  be  changed,  while  the  Court  is  waiting  to  see 
whether  a  small  sum  of  money  is  due  or  not  ? 

In  England  there  is  no  instance  of  a  decree  being  consi- 
dered final,  or  capable  of  being  carried  up  to  a  Court  of 
Appeals,  till  it  is  signed  and  enrolled.  What  is  called  a 
sighing  and  enrolling  there  ?  When  every  thing  which  re- 
lates to  the  cause  has  been  finished  ;  when  every  account 
has  been  taken.  But,  in  this  country,  when  the  Court  of 
Ai^eals  consisted  of  all  the  Judges,  and  the  Court  of  Chan- 
cery of  three  Judges,  it  was  customary,  when  the  latter 
Court  had  decided  the  merits^  to  bring  up  the  cause  to  the 
♦Court  of  Appeals.  This  was  done  for  the  sake  of  expe-  |^  555 
dition,  and  of  justice.  The  Court  never  refused  an  appli- 
cation for  an  appeal,  till  the  decision  of  the  case  of  M^Call 
V.  Peachy;  when  it  was  determined  that  that  appeal  was 
prematurely  brought  up;  The  consequence  of  which  deci-  -' 
sion  was,  that  an  act  of  Assembly^  passed,  which  authorised 
^  Chancellor  to  grant  an  appeal  at  bis  discretion.  In  all 
cases  where  the  Court  of  Chancery  allowed  an  appeal, 
.this  Court  considered  themselves  as  possessing  jurisdic- 
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90TBMBBB»  tion/     This  decree  was  final  so  far  as  it  respected  the 

1807.       merits. 

^^'^^^^^^^^        Let  not  precedents  from  the  English  Courts  be  brought 

Bowyer,  fcc  ^^  jj^^,.  ^pon  the  present  case.     Their  practice  is  entirely 

Lewis.       different  from  ours.    There  is  no  danger  of  injustice  being 

,     -  done  there,  because  no  proceedings  can  be  had  under  the 

decree  till  it  be  made  final. 

Wickham^  on  the  other  side,  said  that  he  should  proceed 
in  the  argument  upon  the  supposition  that  a  case  had  been 
made  out  which  would  entitle  the  party  to  a  bill  of  review, 
if  it  had  been  brought  at  a  proper  time.     He  should  not 
contend  that  a  biU  of  review  would  not  lie  for  new  matter 
discovered  after  an  affirmance  of  a  decree  by  this  Court* 
(a)M'CallT.  This  has  been  decided  by  the  Chancellor,(a)  is  conforma- 
^'^^^  ^    ^^^  ^  ^^^  practice  in  England^  and  he  was  not  prepared  to 
fi^alh  ante,p.  ^^^^^^0^^^^  i^     But  he  should  contend  that  a  bill  of  review 
will,  in  no  case,  lie  till  a  final  decree.     In  England^  it  win 
jiot  lie  till  the  parties  are  completely  out  of  Court.     Be- 
fore that  period,  if  new  matter  be  discovered,  the  party  is 
permitted  to  file  a  supplemental  bill  in  the  nature  of  a  bill 
ib)  MitforiP4  of  review.(4) 

•P'^^^S^'/?       It "  understood  to  be  admitted  by  Mr.  Warden  that  the 

4K).  i>toe//iii  English  authorities  are  opposed  to  the  allowance  of  a  bill 

r.Mackmorth,  of  review  before  a  final  decree,  but  he  supposes  there  is  a 

Jfindt^t  Frac'  distinction  between  the  Courts  of  England  and  this  coun- 

^jie,  60.    3    jjy^  because  appeals  are  allowed  here  from  interlocutoiy 

971.  Toy/or  V,  decrees.     If  this  Court  possessed  the  power  of  allowing 

Sharf.  such  appeal,  there  might  be  some  weight  in  the  argument ; 

but  it  possesses  no  such  power ;  the  power  resides  entirely 

in  the  Chancellor,  who  may  exercise  it,  or  not,  as  to  him 

may  appear  right. 

But  it  may  be  said,  this  is  a  mere  matter  of  form  :  that 
although  no  bill  of  review  will  lie  in  England^  yet  a  supple- 
mental bill,  in  the  nature  of  a  bill  of  review,  may  be  brought. 
When  the  cause  is  at  an  end,  and  a  bill  of  review  is  offer- 
ed and  rejected,  the  party,  being  out  of  Court,  may  appeal: 
*  556  but,  if  the  bill  of  review  be  offered  and  received,  *the  de- 
fendant in  the  bill  of  review  cannot  appeal  from  that  order^ 
because  it  is  not  final.         .     . 

The  distinction  between  a  bill  of  review  and  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  is  this  :  a  biH 
of  review  forms  no  part  of  the  proceedings  in  the  original 
cause  ;  but  is  of&red  after  the  suit  is  completely  ended  1  a 
supplemental  bill  in  the  nature  of  a  bill  of  review  supposes 
^  existing  cause  ;  is  received  and  incorporated  with  the 
jiapers  in  that  causci  and  may  be  regarded  as  an  amende(| 


Digitized  by  VjOOQIC 


In  the  S^nd  Year  of  the  Commonwealth*  556 

bin  :  all  the  orders  taken  on  such  bills  are  considered  as  icovEMBftK^ 
orders  in  an  existing  cause,  and  the  new  bill  and  answer  are  ^^^- 
part  of  the  same  cause.  This  order  for  a  supplemental  bill  ' 
m  the  nature  of  a  bill  of  review,  is,  in  its  own  nature,  inter- 
locutory ;  or,  if  the  bill  be  rejected,  the  order  is  neverthe- 
less interlocutory*  Suppose  the  Chancellor  had  gone  on, 
and  had  decreed  the  property,  without  receiving  the  sup- 
plemental bill  when  offered,  would  not  this  Court,  on  an  ap- 
peal, after  the  final  decree,  take  notice  of  the  rejection  of 
the  supplemental  bill,  as  an  interlocutory  order  in  the 
cause  i  and  might  not  the  decree  have  been  reversed  be- 
oause  the  supplemental  bill  was  improperly  refused  i 

With  respect  to  the  writ  of  habere  facias  possessionem^ 
there  can  be  no  question  but  that  it  went  to  award  the  pos^ 
session^  and  not  to  determine  the  right.  At  the  final  de- 
cree, the  Chancellor  might  have  changed  the  possession* 
There  were  many  things  to  be  done  before  the  decree 
could  be  made  final*  By  the  decree,  Mrs*  Lewis  was  to 
have  an  account  of  rents  and  profits ;  and  Bowyer  and 
others,  an  account  of  interest :  she  was  probably  put  in  pos- 
session to  stop  the  interest*  The  practice  of  filing  supple* 
mental  bills  in  the  nature  of  bills  of  review  is  also  conve- 
nient to  the  parties  :  for  the  Chancellor  may  find  it  neces- 
sary to  change  his  orders ;  but  if  a  bill  of  review  be  offered 
and  rejected,  it  may  be  pleaded  in  bar. 

Randolph^  in  reply.  It  is  admitted  by  Mr.  Wickham  that 
a  bill  of  review  will  lie  after  an  affirmance,  upon  the  disco- 
very of  new  matter.  I  will  concede  that  it  will  not  lie  for 
f/rror  in  law.  But  whether,  in  this  case,  th^  bill  was  pro- 
perly brought,  or  not,  must  depend  on  our  own  laws,  and 
not  the  practice  of  the  Courts  of  England.  In  England  9l 
bill  of  review  will  lie  whenever  an  appeal  may  be  taken  ; 
and  an  appeal  can  only  be  taken  there  after  a  final  decree  ; 
but,  in  this  state,  as  an  appeal  will  lie  from  an  interlocutory 
decree,  if  the  merits  be  settled,  on  the  same  principle  may 
*a  bill  of  review  be  brought  in  the  same  stage  of  the  pro-  *  557 
ceedings* 

•  According  to  Mr.  WickhanCs  doctrine,  a  man  may  have 
a  right  to  property,  may  ultimately  have  a  decree  in  his  fa* 
TOur,  and  yet  may  be  turned  out  of  possession,  and  kep$ 
out  for  many  years* 

Whenever  the  law  allowed  appeals  in  cases  where  the 
principle  of  the  decree  was  settled,  quoad  hoc  the  decree 
"was  final*  Why  then  should  not  such  a  decree  be  consi- 
dered finals  as  it  rtspecta  the  allowance  of  9.  bill  of  re- 
view ? 
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HOTEMBBRy      The  case  of  fif^Callv.  Peachy y  was  decided  before  Hem 
1807.       ^Qi  passed-— authprisxDg  the  Chancellor  to  allow  an  appeil, 
at  his  discretion,  froin  interlocutory  decrees  ;  and  the  de- 
cision of  that  case  gave  ri9e  to  the  act.(<r)     But,  it  is  said, 
the  Chancellor  is  alone  to  judge  :  the  answer  is,  that  a  man 

is  to  be  relieved  when  an  injury  may  be  done;  he  is  not  to 

{a)  See  i?fv.  wait  till  it  actually  occurs*    Here  an  injury  has  been  done* 
^^^^k.^%^'  If  the  argument  could  have  any  force  it  must  be  applied  to 
c.22S,p.3r5.  ji^Q3g  cases  only  where  the  Ch^cellor  had  made  no  elec- 
tion :  but  in  this  case,  an  election  l^as  been  made* 

If  it  be  said,  that  a  supplemental  bill,  in  the  nature  of  a 
bill  of  review,  may  yet  be  received,  I  answer,  diat  the 
Chancellor  has  already  expressly  awarded  a  writ  of  habere 
facias  possessionem^  which  has  had  its  full  eilect*  In  no  other 
mode  can  the  party  obtain  relief  but  by  the  allowance  of  a 
bill  of  review* 

Curia  advisare  vult. 

Wednesday^  November  18.  The  Judges  delivered  Aeir 
opinions* 

Judge  IVcKfia.  A  decree  of  this  Court  affirming  a  de- 
cree of  the  High  Court  of  Chancery,  in  this  cause  being  , 
presented  to  the  Chancery  District  Court  at  SUamtonj  pur- 
suant to  the  act  of  Assembly,  1801,  c*  14*  ^^  and  the  same 
^^  being  seen  and  inspected,"  the  defendants  petitioned  the 
Court  for  a  biU  of  review,  for  new  nutUer  alleged  to  hav« 
been  discovered^  since  the  rendition  of  the  decree  in  the 
High  Court  of  Chancery  :  ^hich  motion  was  overruled^ 
without  posts*  After  which^  the  Coi^Pt  proceeded  to  awaix} 
a  writ  of  habere  facias  possessionem  to  the  appeHee,  and  to 
appoint  commissioners  to  carry  the  decree  of  die  High 
I  Court  of  Chancenr  ao  affirmed  in  this  Court,  into  ei&ct* 

On  the  petition  ot  the  appellants  to  this  Court,  an  appeal 
was  allowed  them  to  the  order  of  the  Court  overruling 
^  558        ^^^^  ^mption  for  a  bill  of  review,  and  a  supersedeas  to  the 
execution  of  the  writ  of  possession* 

To  decide  whethei-  the  bin  of  review  ought  to  have  been 
granted  at  that  stage  of  the  proceedings  it  may  be  proper 
to  look  into  the  nature  of  the  decree  affirmed  ;  whetker  that 
were  ^fnal^  or  only  an  interhcutory  decree* 

That  decree  setdcd  the  subject  \x^  dispute  between  the 
parties  as  to  the  right  which  Mrs*  Lewis  had  acquired  to 
become  the  purchaser  of  the  lot  in  question,  of  WilRam 
Bowyer.  ?ut  it  proceeded  further  to  direct  an  inquiry 
and  setdement  between  the  parties^  to  be  made  by  commis^ 
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loiters ;  and  a  payment^  under  penalty  of  a  consequent  sale  vovbubbb^ 
of  the  lot  for  ready  money,  to  satisfy  the  appellant,  Bow*  ^^^^ 
yer^  for  any  balance  that  should  appear  due  from  the  ap-  ^ 
pellee :  and  the  commissioners  were  directed  to  report 
their  proceedings  to  the  Court.  Until  this  was  done,  the 
cause  could  no  the  said  to  be  out'OfCourty  and,  consequent- 
ly, the  decree  not  JinaU  It  is  true  an  appeal  had  been  al- 
lowed in  that  case--«4)ut  this  is  to  be  attributed  to  the  ordi- 
nary practice,  until  the  case  of  M^CaU  v.  Peachy ^(a)  occa-  («)lCiift  55. 
sioned  a  solenm  inquiry  into  the  legidity  of  that  practice, 
and  a  decision  against  it,  by  the  unanimous  opinion  of  the 
four  presioUng  Judges.  The  act  of  1 797,  c.  5«  passed  soon 
after,  allowing  the  High  Court  af  Chancery,  upon  any  in- 
terlocutory decree,  where  the  right  claimed  may  have  been 
affirmed  or  disaffirmed,  to  grant,  in  its  discebtion,  an  ap- 
peal, if  that  Court  should  be  of  opinion  that  the  granting 
such  appeal  would  contribute  to  expedition,  the  saving  df 
expense,,  the  furtherance  of  Justice,  or  the  convenience  of 
the  parties.  ^  The  right  of  deciding  upon  such  an  appll- 
*^  cation  is  exclusively  confided  to  3ie  discretion  of  the 
^  Chancellor,  so  long  as  the  cause  remains  in  his  Court.'' 

The  authoritiesrcited  from  Mitford^s  Pleadings^  78  to  84. 
dearly  shew  that  a  bill  of  review,  properly  so  called,  is 
granted  only  after  a  final  decree,  either  upon  error  in  law 
appearing  in  the  body  of  the  decree  itself,  or  upon  disco- 
very olnefUA  matter.  If,  then,  this  be  a  proper  bill  of  review, 
predicated  on  the  ground  that  sl  final  decree  had  been 
pronounced  in  the  cause,  I  think  it  was  premature ;  the 
cause  being  still  in  Court,  and  subject  to  the  Chancellor's 
future  direction  and  discretion  upon  every  point  not  already 
decided  upon  by  this  Court  upon  the  appeal.  On  the  other 
hand,  if  this  bill  be  a  supplemental  bill,  only,  in  nature  of 
a  bill  of  review,  the  admission  or  rejection  of  it  by  the 
Chancellor,  whether  properly  or  *improperly  decided  *  S59 
could  only  be  decided  upon  by  this  Court  after  fi  final  de- 
cree shall  be  had  in  the  cause,  unless  the  Chancellor  io  his 
discretion  had  granted  an  appeal  from  the  order  of  admis- 
sion, or  rejection.  This  he  has  not  done  f  and,  as  this 
Court  has  no  jurilidictioii)  but  Drhat  is  expressly  granted  to 
it  by  statute ;  nor  can  obtain  it  in  My  other  mode  than  the 
statute  allows,  I  conceive  the  former  order  of  this  Court 
granting  to  the  appellant  an  appesd,  and  awarding  a  writ  of  - 
Supersedeas^  was  not  authorised  by  any  statute,  and,  there- 
fore, ought  to  be  rescinded  now,  and  the  appeal  dismissed* 

The  case  of  DP  Call  v.  Peachy  furnished  a  precedent  an 
which  I  rely. 
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HovBMBBR*      Judges  Roan£  andFuEMiAG  w^re  of  opiAion  that  tlie 
1^-        appeal  and  supersedeas  were  prematurely  awarded :  and 
by  the  whole  Court,  (absent  Judge  Lyons,)  the  appeal  waa 

DISMISSED. 


Tuetday^  Eldiidgc  and  another  against  Fishen 

A  testator  THIS  waa  an  appeal  from  a  judgment  rendered  by  the 
Ify  his  wiU  District  Court  of  Brtmtnvickj  in  favour  of  the  appellee, 
17^*  ,"" .  against  the  appellants  on  an  ejectment  for  618  acres  of  land, 
aed  ceru^n  'T^^K  '^  Brunswick  County,  on  the  following  case,  agreed 
lands,  wth  by  the  counsel  of  the  parties  :  On  the  5th  day  of  Aprils 
pergonal  es-  1784,  jfames  Fishery  by  his  last  will  and  testament  which  is 
'***  '^AnS^  ^^'^  made  and  recorded  in  the  County  Court  of  Brum- 
to  hb  son  '^uncAy  devised,  among  other  things,  as  follows  :  ^^  I  give 
and  hii  heirt  ^^  and  bequeath  to  my  loving  son  James  Fisher  the  land  be- 
/f*|^  7"  **  ^^^  "^y  Spring  Branch,  and  tlw  land  I  bought  of  Charles 
**^  y.^F.  *'  Gordon^  and  the  land  I  bought  of  Mason  Bishops  with  the 
**  should  die  ^^  following  negroes,  namely  :  Ball^  SaUy  and  all  their 
«*  v)ithmtt  a  **  children  and  their  increase  ;  with  one  feather  bed  and 
**  J^?/  **  furniture ;  with  half  my  mill  to  him  and  bis  heirs  for- 
Huund'erover  **  ever^  and  if  my  son  James  Fisher  shmdd&e  withaui  a 
to  the  testa.  ^^  lawfiU  heir^  my  will  and  desire  is,  that  my  grandson 
tor's  pand-  **  James  Fisher^  the  son  of  Jonathan  Fisher^  may  have 
deddedUiat  "  ^be  above  mentioned  lands  and  the  half  of  die  negroes, 
the  6rst  de-  ^^  to  him  and  his  heirs  forever:  and  the  other  half  of  the 
▼isee,  J.  F.  **  negroes,  my  will  and  desire  is,  that  my  grandson  Benja- 
ta?*^  taii  ^*"  **  ^^  Fisher^  the  son  of  WiUiam  Fisher ^  may  have  to  him 
which  was    **  ^°^  bis  heirs  forever." 

eonvertedin-      *The  testator  died  the  same  year,  and  James  Fisher 
to  a  ^-"f^-  the  son  entered  into  the  lands,  and  held  them  till  he  died 
actibr^do^^  in  the  year  1800,  intestate,  and  without  any  child,  and 
ing  entails,     without  ever  having  been  married  ;  whereupon  the  grand- 
*  560        *on  James  Fisher^  the  son  of  Jonathan  Fisher,  (and  the 
present  appellee,)  to  whom  the  lands  were  devised  over  in 
remainder,  brought  this  ejectment  against  the  appellants, 
who  are  the  heirs  at  law  oi  James  Fisher  the  first  devisee* 
The  District  Court  gure  judgment  in  favour  of  the  re- 
mainder-man James  Fisher  the  grandson,  and  an  appeal 
was  taken  hf  the  heirs  at  law  to  this  Court* 

Hay,  k>r  the  appellants,  considered  this  case  as  fully 

(fl)  3  CalU     decided  by  the  case  of  Hill  v.  Burrow,  in  this  Court.(tf) 

342.  The  question  presented  by  the  clause  of  thp  will  of  die 

tesutor  in  this  case,  b  the  same  which  arose  in  Hill  v. 
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Burrow.    The  devises  are  the  same  in  substance,  and  id- 
most  the  same  in  words :  in  that  case,  the  limitation  over 
was  "  in  case  my  son  Thomas  Hill  dies  without  a  lawful 
**  heir  /'  in  this,  the  limitation  depends  upon  these  words,     ^*^"^ff 
•*  and  if  my  son  James  Fisher  should  die  without  a  kcwful  *"     ^^   *^ 
•*  heir  .•"   the  very  words  used  by  the  testator,  on  the      Fisher, 
construction  of  whose  will,  the  case  of  Hill  v.  Burrow  — — 
turned. 

G.  K.  Taylor^  for  the  appellee.  Stare  decisis  is  a  rule 
which  I  hold  in  as  much  respect  as  any  man  in  the  Com- 
monwealth ;  but  there  are  cases  in  which  it  may  be  ne- 
cessary to  depart  from  it : 

1st.  When  there  have  been  decisions  plainly  contra- 
vening former  decisions,  the  Court  will  not  carry  them 
further  than  imperious  necessity  demsmds. 

2d.  While  the  Courts,  in  deciding  a  case,  will  respect 
principles,  they  will  pare  down,  by  degrees,  the  authority 
of  precedents  till  they  are  brought  to  the  standard  of  com- 
mon sense.  As  a  proof  of  this,  we  may  refer  to  cases 
decided  in  the  time  of  Lord  Coke  and  Levinz^  when  the 
limitation  of  a  chattel  was  not  allowed ;  those  limitations 
are  now  common. 

3d.  When  there  is  a  political  change  in  a  country  which 
would  render  the  original  rule  inconvenient,  the  Courts 
will  not  consider  themselves  bound  by  it. 

If  this  case  had  arisen  on  a  will  made  before  the  revo- 
lution, I  should  give  up  the  subject  as  a  desperate  one. 
If  it  had  been  a  decision  on  a  case  arising  since  the  revo- 
lution, and  a  case  oi  fond  only ^  after  the  case  of  Tate  v. 
Tally^  I  should  approach  it  with  great  trepidation.(a)  («)  3  CaU, 

*If  the  Court  will  look  at  the  will,  they  will  find  that  the  ^^ 
limitation  of  the  lands  is  coupled  with  the  bequest  of  the  '^l 

slaves  and  personal  estate,  and  under  the  same  disposing 
words*  They  will  find  that  the  same  verb  (have)  governs 
Aree  several  nouns,  lands^  slaves^  and  personal  estate.  It 
is  impossible  to  suppose  that  the  testator  meant  to  dispose 
of  his  real  and  personal  estate  differently.  If  it  can  be 
proven  that  this  would  be  a  good  executory  devise,  as  it 
relates  to  the  slaves,  then  it  would  follow-  that  the  testator 
meant  the  same  thing  as  to  the  land. 

Here  I  shall  be  opposed  by  the  case  so  often  resorted 
to  of  Forth  V.  Chapmany(b)  and  I  admit  that  Lord  Chan-  (h)   i  p. 
cellor  Parker  said  he  would  construe  a  will  one  way  as  to  Wmt,  66r. 
realty^  aad  another  as  to  the  personalty.    But  he  express- 
ly says  that  he  did  it  to  effectuate  the  general  intention  of 
the  testator.    In  the  present  case,  the  application  of  the 
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KovsKBiBy  rule  win  destroy  that  intention.    If  we  attend  €0  the  i 

1807.       meat  of  the  case  of  Forth  v.  Chapman^  we  shaU  find  diat, 

^^^^^^"^"^    if  the  Chancellor  had  not  given  that  interpretation^  the 

mdridge     children  could  not  have  taken  the  land.    Now,  aftthoagfa 

an  anotiicr  ^j^^  Courts  will  be  astuie  to  carry  into  effect  the  teaCator's 

FUher.      intent,  yet  surely  they  will  not  to  destroy  that  intent*     In 

•«--——   the  case  of  Forth  v.  Ch4^nnan  an  estate  Jhr  life  onfy  waa 

given  in  the  first  instance.    The  same  principle  which  waa 

adopted  in  that  case  is  recognised  in  Sheffield  v.  Lovd 

(fl)  3  Atk.    Orrery.{a) 

^^  If  there  were  nothing  in  this  case  but  what  ap'peara  nr 

Tate  V.  Tally  J I  should  surrender  the  cause  ;  but  wfaat  I 
contend  for,  is,  that,  there  is  personalty  involved  in  the 
same  devise  with  the  realty^  which  circumstance  oug^  Id 
'  give  effect  to  it  as  an  executory  devise,  and,  as  die  Goiiit» 

in  England  will  construe  devises  as  to  realty  and  person- 
alty differendy  in  order  to  effectuate  the  irUention  of  the 
testator^  for  the  same  reason  the  Courts  of  this  countiT' 
will  not  construe  wills  so  as  to  defeat  the  intention* 

[Judge  Roane  observed,  that  the  same  doctrine  had 
been  contended  for  in  Tate  v.  Tally  ;  and  Judge  Tugkbs 
declared  that  he  could  not  distinguish  this  case  from  HiB 
v.  Burrow^  and  Tate  v.  Tally. 1 

Mt.  Taylor^  perceiving  that  the  opinion  of  die  Comt 
was  against  him,  observed,  that  he  would  not  ipptn  ihi» 
argument  further. 


Wednesday^  November  18.     By  the  whole  Court,  (!» 
sisting  of  Judges  Flbmino,  Roaub,  and  Tuck^b,)  the 
judgment  of  the  District  Court  was  revbrsbd. 

,  *  562  *Jtidge  Tucker  expressed  himself  as  follows  :  "Eveiy 

*^  point  in  this  cause  has  been  so  fully  discussed'  bodi  by 

(M  3  Call^     ^^  the  bar,  and  the  Court  in  the  case  c^  Hill  v^  Burrow^ty 

^*^  ^^  (which  I  cannot  distinguish  from  this,  except  as  totfar 

*^  date  of  the  will,  which,  in  that  case  was  antecedentto  tiie^ 

^<  act  for  docking  entails,)  and  in  the  case  of  Tate  v.  Tat^ 

(c)  3  Call,     ^^  ly^(c)  as  to  preclude  all  furdier  discussion  upon'  dicin^ 

^^  ^^  without  leaving  the  decisicms  of  this  Court  in  a  state  at 

^^  perpetual  fliictuauon.     I  am  therefore  of  opinion  that 

^^  the  judgment  be  reversed,  and  a  judgment  entered  for 

^^  the  defendants  in  the  ejectment* 


Digitized,  by 


Google 


In  the  S2nd  Year  of  the  Commonwealth.  562 

VOVSMBBm^ 

i8or. 
Cheshire  against  Atkinson.  Tuetd^. 

WICKHAM  moved  to  quash  the  supersedeas  which  had  A  wpene- 

been  awarded,  in  this  case,  to  the  sheriff  of  Cumberland  <^fl*  awarded 

County  on  the  second  day  of  the  last  term,  (ante.  p.  210.)  *>y^»»  Court 
■  '111  •''  1.  1^1  r  ^   was  uecidea 

because  it  had  been  improperly  issued,  and,  as  he  sup-  to  have  been 

posed,  without  a  view  of  the  whole  case*  improvident- 

It  appeared,  from  the  record,  that  there  had  been  an  ^    granted, 
injunction  in  the  High  Court  of  Chancery  to  a  judgment  wenTtostay 
of  the  County  Court  of  Cumberland ;  that  the  injunction  proceedings 
had  been  dissolved,  and  afterwards  the  bill  of  the  com-  o"  the  judg- 
plainant  dismissed  ;  from  which  decree  of  dismission  an  ^^^  cLrT 
appeal  was  granted,  in  vacation,  by  the  present  Judge  of  and  ''not  of 
the  Superior  Court  of  Chancery  for  the  Richmond  Dis-  any  of  the 
trlct ;  but  no  supersedeas  was  awarded  by  him.     The  su-  Superior 
persedeas  awarded  by  this  Court  at  the  last  term,  being  Law^r^ 
directed  to  the  sheriff  of  Cumberland  and  restraining  him  £qui^\ 
from  further  proceedings  on  the  judgment  at  law  of  that 
Court,  was  in  effect,  Mr*  Wickham  contended,  the  granting 
of  a  new  injunction  by  this  Court ;  because  it  tied  up  the 
sheriff's  hands,  and  prevented  him  from  levying  the  exe- 
cution.    All  that  the  supersedeas  could  have  reached  Were 
the  costs  of  the  suit  in  Chancery,  which  were  decreed 
against  the  complainant,  upon  dismissing  his  bill ;  'the  in- 
junction having  been  previously  dissolved,  the  judgment 
at  law,  of  the  Court  of  Cumberland  was  left  free  to  operate. 

*Judge  Tucker  was  of  opinion  that  the  «t/^rr«r£f4fa^  had  *  563 
been  improperly  awarded,  not  only  for  the  reasons  stated 
by  Mr.  Wickham^  but  because  he  did  not  conceive  the  Su- 
^r^me  Court  of  Appeals  had  power  to  award  such  a  writ 
to  stay  proceedings  on  a  judgment  or  decree  of  a  County 
Court;  that  being  the  province  of  the  Superior  Courts  of 
Common  Law  and  Chancery,  within  their  respective  juris- 
dictions. He  was  therefore  of  opinion  that  the  supersedeas 
be  quashed. 

Judge  Roane  concurred  in  the  opinion  that  the  superset 
deas  had  been  improvidently  awarded.  He  remarked  that 
the  attention  of  the  Court  had  been  drawn  to  a  mere  point 
of  practice,  vfYitthtr  z  supersedeas  which  was  merely  auxili- 
ary to  the  proceedings  of  this  Court,  could  be  awarded  in 
open  Court,  notwithstanding  the  act  of  the  last  session. 
The  record  was  not  opened  at  the  last  term,  and  the  pro- 

VoL.  I.  4  C 
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NOVEMBER,  ccss,  of  couFse,  had  been  awarded  without  due  considera- 
1807.       tion. 

Cheshire         Judge  Fleming  concurred. 

Atkinson.  ~      ,         *    ^    ^  ,»    i       »  «    .  t 

__       By  the  whole  Court  (Judge  Lyons  being  absent,  occa- 
sioned by  indisposition,)  the  supersedeas  was  quashed* 


November.     Fishcf's  Exccutor  agattist  Duncan  &  Tumbull. 

On  the  trial 

of  an  issue,  THE  principal  questions  decided  in  this  cause  were,  1st. 
on  the  fl#-  Whether  in  an  action  upon  the  case  against  an  executor 
^^^tettator  cha'*g'ng  an  assumpsit  of  the  testator,  and  on  the  plea  of 
within  fire  non-assumpsit  by  the  testator  within  five  years,  the  re- 
years,  an  a*,  peated  promises  of  the  executor^  within  five  years,  to  pay^ 
wmpstt  of  ^jjg  jgjj^  could  be  given  in  evidence  so  as  to  take  the  case 
cannoVbe*^  out  of  the  statute  of  limitations  ;  and  2dly.  How  far  a 
ven  in  cri-  Court  may  instruct  the  Jury  as  to  the  sufficiency  of  cvi- 
dence,topre-  dence. 

wiio^yt'he"  ^^  ^"^*  ^^  originally  brought  in  the  County  Court  of 
mctoflimiu-  Prince  George^  by  the  appellees  against  the  appellant,  as 
tion8.(l)  executor  of  Daniel  Fisher.  The  declaration  contained  five 
counts — !•  Indebitatus  assumpsit  for  goods  sold  and  deli- 
5o4  vered  to  the  testator  ; — 2.  ^antum  valebant  for  the  same ; 
w'of  tSe  ev?-  — ^'  ^  count  for  money  lent  and  advanced,  paid,  laid  out 
dence  ourht  ^^^  expended  for  the  testator  ;-— 4*  Quantum  meruit  *for 
to  be  left  meat,  drink,  and  clothes,  furnished  testator's  son  ; — 5.  Jh- 
m>hollyX»the  simul  computassent  between  the  plaintiiFs  and  defendant's 
of'the^ry "  testator.  Plea,  non-assumpsit^  by  testator,  within  five 
and,  in  this  years. 

case,    the  On  the  trial  of  the  cause  in  the  County  Court,  the  plain- 

hav^I'^^ki^'^  ^*ffs  gave  in  evidence  an  account  of  goods,  &c.  furnished 
structtd  the  ^^  defendant's  testator ;  and  also  an  account  against  his 
Jury,  that,  son',  John  Fisher^  for  goods,  &c*  and  for  board  and  washing 
"from  the  ^hile  he  was  under  age,  and  living  with  the  plaintiffs,  in 
moniT  before  ^^^i**  store,  at  the  testator's  request ;  also  a  letter  from  the- 
them  the  de-  testator  stating  his  objections  to  those  accounts,  and  sub- 
mandof  the  mitting  them  totheacj^ustment  of  Cam/^^r// and  fFA^r^,or 
'^^ t'bamdb*  ^^^'^  umpire  ;  the  deposition  of  James  Campbell  proving 
t|ie  act  of  li-  . 

initations,*'it  ' 

^?  th^fthe       ^^^  ^*^  ***®  ^**^  ^^  paries*  Administratrix  v.  Littlepage  &  Co.  reporU 
"^'d  OD  nion  ^^  *"  ^^'  ^'  *"^  ^^^  cases  there  cited  ;  where  the  doctrine  is  laid  down 
*f'die  Comi    "^  general,  that  on  an  issue,  on  the  anumptit  of  the  testator*  you  can- 
tv  Court  was  ^^^  ^^^®       tusumptit  of  the  executor  in  evidence* 
erroBeooB^ 
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die  settlement  of  the  account  after  hearing  both  parties  and 
examining  a  witness  ;  the  last  item  in  which  account  is  a 
credit  for  some  tobacco,  on  the  9th  of  January :  Campbell 
further  said,  that  he  did  not  recollect  ever  hearing  that  the 
testator  objected  to  the  settlement,  but,  on  the  contrary, 
he  understood  he  was  satisfied  with  it.  The  plaintiffs 
also  proved  that  yohn  Fisher  Was  the  testator's  son,  and, 
whilst  under  age,  lived  in  their  store  at  his  father^s  re- 
quest. 

After  the  above  evidence  was  given  by  the  plaintiffs, 
the  defendant's  counsel  moved  the  Court  to  instruct 
the  Jury  that  the  testimony  of  Campbell  did  not  support , 
any  one  of  the  counts  in  the  declaration  j  but  the  Court 
instruMed  the  Jury  that  it  did  prove  the  jf/iA  count :  the 
defendant  then  moved  the  Court  to  instruct  the  Jury,  that 
as  the  writ  bore  date  the  10th  of  February ^  1 799,  and  no 
assumption  of  the  testator  since  the  settlement  had  been 
proved,  the  plaintiffs  were  barred  by  the  act  of  limitations  ; 
but  the  Court  instructed  them  thztfrom  the  whole  testimo- 
ny the  plaintiffs  were  not  barred.  The  defendant  next 
moved  the  Court  to  strike  out  of  the  account  every  item 
which  bore  date  more  than  five  years  before  the  testator's 
deaths  (which  happened  in  December,^  1794,  or  January j 
1795,)  which  the  Court  refused  to  do.  A  separate  excep- 
tion was  taken  to  each  opinion  of  the  Court.  The  plaintiffs 
then  further  proved  that  after  the  death  of  the  testator,  and 
the  qualification  of  his  executor,  their  accoupt  was  compa- 
red with  the  books  of  the  testator,  on  which  an  account, 
exactly  corresponding'  with  theirs^  was  found  :  and  this  be- 
ing aU  the  evidence,  the  defendant's  counsel  moved  the 
Court  to  sign  the  bill  of  exception,  which  was  done  ac- 
cordingly. There  was  a  verdict  and  judgment  for  the 
plaintiffs,  from  which  an  appeal  was  taken  to  the  District 
Court  of  Petersburg^  *where  the  same  was  reversed,  and 
the  cause  retained  for  trial  in  that  Court. 

At  the  trial  in  the  District  Court,  the  plaintiffs,  after  ex- 
hibiting their  account  against  the  defendant's  testator,  gave 
in  evidence  the  testimony  of  James  Campbell^  who  depo- 
sed "that  some  time  in  November^  1793,  at  the  desire  of 
**  Col.  Daniel  Fisher ^  the  defendant's  testator  signified  in 
^^  his  letter  of  that  date,  and  agreeable  to  the  subsequent 
^^  desire  of  the  parties,  to  wit,  the  plaintiffs  and  the  said 
"  Daniel  Fisher^  they  afterwards  met :  LuAe  Wheeler  and 
"  himself  went  into  an  examination  and  settlement  of  the 
^^  account,  debit  and  credit  kept  by  the  plaintiffs  against 
^*  John  Fisher^  and  brought  into  account  against  the  said 
*^  Daniel  Fisher ;  that  the  said  Wheeler  and  the  deponent 
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**  parties  ;  Daniel  Fishery  and  Wm.Coky  one  of  the  plain- 
^^  tiiFs,  being  both  at  times  personally  present ;  that  be,  the 
^^  deponent,  did,  some  time  afterwards,  in  the  course  of  that 
^*  season,  direct  Mr.  Cole  to  state  the  account,  and  that  at 
^^  that  time  and  now  he  thinks  the  said  account  as  directed 
^*  to  be  stated,  and  the  balance,  with  interest  thereon,  struck 
*^  against  the  said  Fisher^  was  due  from  the  said  Fisher  to 
*•  the  said  Duncan  &  TurnbuU;  and  that  he  does  not  rc- 
"  member  that  the  said  Daniel  Fisher ^m  his  life-timo,  ever 
^^  objected  to,  or  complained  of  his  determination,  but  the 
*'*'  contrary  ;  that  he  recollects  well,  hearing  that  there  were 
*^  other  matters  of  account  betweep  the  parties ;  he  believes 
**  they  were  agreed  as  to  them  ;  however  they  were  not 
^^  setded  by  him ;  that  he  adjusted  the  balance  on  the  par* 
^^  ticular  account  between  the  parties,  referred  to  him  about 
*^  December  of  the  year  1793:  that  he  further  recollects 
^^  giving  his  opinion,  that  the  said  Daniel  Fisher  had  been 
^^  allowed  too  small  a  credit  for  a  particular  quantity  of  to- 
^^  bacco,  and  that  it  appears  the  difference  is  placed  to  Us 
•*  credit  in  the  account."     The  {^ntiflb  also  gave  in  evi- 
dence a  letter  written  by  the  defendant's  testator,  in  which 
he  agreed  to  refer  his  dispute  with  the  jdaintiffs,  to  Camp* 
iellBnd  Wheeler*     They  also  offered  in  evidence  the  depo- 
sition of  jfohn  Gholson^  proving  repeated  promises  of  the 
defendant  to  discharge  the  account  in  question,  and  the  evi- 
dence of  Walter  M^Indoe^  that  the  said  account  was  by  him 
presented  to  the  defendant,  who  compared  it  with  the  books 
of  his  testator,  and  found  it  to  correspond.     To  the  testi- 
mony of  Gholson^  as  evidence  in  this  cause,  the  defendant 
objected  ;  but  the  Court  being  divided  in  opinion,  on  the 
objection,  it  was  permitted  to  go  in  evidence.     The  de* 
fendant's  attorney  *then  moved  the  Court  to  cause  to  be 
expunged  from  the  said  account,  every  item  thereof  which 
appeared  to  have  been  due  five  years  before  the  death  of  the 
testator  :  on  which  motion  the  Court  were  also  divided  in 
opinion,  inasmuch  as  the  account  bore  date  before  the  act 
of  Assembly,  directing  such  items  to  be  stricken  out— 
and  the  said  motion  failed.     The  Jury  rendered  a  verdict 
for  the  plaintiffs  for   345/*  2j.  ^d.  for  which  sum  the 
Court  gave  judgment,  and  the  defendant  appealed  to  this 
Court* 


G.  K*  Taylor^  for  the  appellant.  In  the  discussicm  of 
this  question,  it  will  be  my  duty  to  contend  that  the  District 
Court  did  right  in  reversing  the  decision  of  the  Counqr 
Court,  and  then  that  it  did  as  wrong  in  giving  the  jadlgmetft 
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which  it  did*     Every  count  in  the  declaration,  is  a  general   novembke, 

money  count :  but  the  alleffcta^  and  probata^  did  not  cor-        l^^* 

respond.     Now  I  hold  it  to  be  a  first  principle  in  pleading     ^-^^^^^^^ 

that  if  the  plaintiiF  have  a  special  case*  he  ought  to  declare     J^^^^f^ 
*  •*  .        iiri  1         •«!         ••  Executor 

on  It,  and  not  surprise  the  defendant  at  the  trial  by  giving  ^^ 

evidence  of  a  particular  transaction  on  a  general  count*(6r)    Duncan  & 

There  is  net  a  word  in  the  declaration  about  an  award,  and     TurnbulL 

yet  the  reference  to  Campbell  and  Wheeler^    and    their 

award,  were  principally  relied  on  at  the  trial.     If  it  be  the  p^f*i4fi^' 

object  of  a  declaration  to  apprize  the  defendant  of  the  cause 

of  action,  i»  it  possible  that  he  could  h^ve  had  any  idea  of 

the  case  from  the  charge  brought  against  him  ? 

The  agreement  being  the  gist  of  the  action  should  always 
be  declared  on.(^)     In  our  case  there   were  only  general  (^)  jh,  136. 
Buoney  counts,  and  yet  an  arbitrament  was  relied  on  in  evi- 
dence.    That  upder  such  general  counts  you  cannot  give 
the  special  matter  in  evidence,  has  not  only  been  decided 
in  England^  but  by  the  Courts  of  our  own  country.(c)     So  (c)  1  Call^ 
far  the  County  Court  acted  erroneously  in  permitting  evi-  289.  Woodt. 
dence  on  the  general  counts.  Jiulge  Pew- 

In  the  next  point  the  County  Court  also  erred.     Instead  olbton's 
of  instructing  the  Jury  specifically  on  the  application  of  the  opinion.     2 
act  of  limitations,  they  say,  that,  under  aU  the  circufrntan-  ^^*^  ^^ 
c«9,  the  act  was  no  bar.    Now  it  is  well  known  that  a  Court  y.  HutUon. 
cannot  instruct  the  Jury  on  a  matter  of  fact,  or  as  to  the 
weight  of  evidence. 

Having  demonstrated  that  the  District  Court  did  right 
in  reversing  the  judgment  of  the  County  Court,  I  proceed 
to  shew  that  they  did  wrong  in  the  opinion  which  they 
gave.  . 

♦Every  charge  in  the  declaration  is  against  the  defend-        *  567 
ant  on  a  promise  of  his  testator ;  and  yet  all  the  evidence 
goes  to  prove  a  promise  by  the  defendant  himself     All  the 
books  lay  it  down  that  the  plaintiff  must  make  out  his  title 
as  laid  in  his  declaration.(</)   In  a  case  in  Salkeld^{e)  where  (^  i  ^^p^ 
the  executor  brought  a  suit  stating  a  promise  to  the  testa-  140. 
tor,  he  was  not  permitted  to  give  in  evidence  a  subsequent  (^^alk.  28. 
promise  to  himself  in  order  to  take  the  case  out  of  the  crme^T^- 
statute  of  limitations.    It  appears  equally  strong  and  plain,  ported  mom 
dial  where  an  executor  is  sued,  and  the  plaintiff  charges  a  fully  in  2  LcL 
promise  by  the  testator^  he  cannot  give  in  evidence  a  jJ^J^"  ^^' 
promise  by  the  executor  himself.     And  that  such  evidence  n«me    of 
ought  not  to  be  admitted,  will  be  more  apparent,  when  it  Green  v. 
IS  considered  that  the  defendant  could,  by  no  plea,  put  the  ^rane.         y 
fact  in  issue.     He  could  not  have  pleaded  that  he  did  not 
assume,  because  he  was  not  charged  with  an  assumpsit* 
^e  was  compelled  to  answer  to  die  charge  as  laid  in  the 
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KovBMBER,  declaration.(a)     Now  if  the  plaintiff,  without  suggestiiiga 
1807-        fact,  may  go  into  proof  of  it,  and  the  defendant  cannot  put 
^^^-'^^^^    his  defence  in  issue  by  any  plea,  then  the  plaintiff  is  in  a 
Fisher*8      better  situation  than  the  defendant* 

Executor         Again,  it  is  an  invariable  rule  of  law  that  an  executor^ 

Duncan  &    ^7  I^is  own  promise,  cannot  bind  the  assets  of  his  testator. 

TumbulL     If  he  were  to  give  his  bond  for  k  debt  due  from  the  testa- 

— — — ^  tor,  nobody  would  think  of  suing  him  as  executor*   For  the 

M  ^2r^     same  reason,  his  promise  will  not  bind  the  estate  of  his 

ibfoo.Eliz.  testator,  but  his  own  estate  only.(  A)     In  the  case  of  Whee^ 

91.  lynoini'  ler  V.  CoUier  just  cited,  it  is  expressly  laid  down,  that  the 

an  V.  Howell,  administratrix  by  her  assumpsit ^  had  made  the  debt,  due 

^wh  el^  y      f^^^^^^  intestate,  her  own,  and  that  judgment  should  be 

Collier.  Cowp.  ^^  ^^^  ^^°  proper  goods.     In  the  other  cases,  I  admit, 

284.  Atkin*  &  that  the  general  scope  of  the  decisions  have  been  over- 

^ife  V.  mil.  turned,  because  they  go  to  say,  that  a  legacy  may  be  rc- 

Ma^ke*  and  covered  in  a  Court  of  Law.    But  all  those  cases  affirm,  and 

wife  V.  Saun-  there  is  not  a  dictum  to  the  contrary,  that  an  executor,  by 

<(ers.  his  assumpsit  J  cannot  bind  the  estate  of  his  testator.     The 

District  Court,  therefore,  erred  in  permitting  evidence  to 

go  to  the  Jury  which  could  only  have  produced  a  judgment 

binding  on  the  executor  individually^  when  the  charge  as 

laid  in  the  declaration,  if  supported,   would  cmly  have 

bound  the  estate  of  the  testator.     The  reason  of  the  law,  in 

declaring  that  the  executor  by  his  own  promise  cannot 

bind  the  estate  of  his  testator,  is  ob^rious.     If  it  were  not 

so,  a  fraudulent  executor  by  combining  with  creditors,  or 

an  improvident  one,  might  ruin  any  estate.     To  guard 

^  568        against  both  those  cases,  the  law  has  wisely  '^provided  that 

the  promise  of  an  executor  shall  only  bind  himself;  and 

for  his  security,  the  undertaking  must  be  in  writing. 

On  the  next  point — ^the  Court  were  moved  to  instruct 
the  Jury  to  expunge  all  the  items  of  the  account,  which  bore 
date  over  five  years ;  the  Judges  were  divided  in  opinion, 
because  the  case  arose  before  the  act  of  Assembly  passec], 
(c)  This  act  making  this  the  duty  of  the  Court.(c)     The  true  inquiry 
passed  in      jg^  whether  the  act  affects  the  rights  of  the  parties,  or 
^Btv.  Code^    ^^h^  gives  a  new  remedy-.    For  a  cetitury  or  more  it  has 
vol.  1.  c.  92.  been  the  law  of  this  country,  that  if  a  man  did  not  bring 
t.  56.  p.  167.  such  action  within  five  years,  he  wias  barred.     It  is  true 
that  the  defendant  might  not  avail  himself  of  the  opera- 
tion of  the  act ;  but  the  plaintiff  brought  his  action  at  hia 
peril ;  now  the  law  directs  the  Courts  to  do,  what  was 
before  the  privilege  of  the  defendant.     How  does  this  af* 
feet  the  rights  of  the  plaintiff,  when  his  remedy  was  gone 
before  ?  This  distinction  brings  the  case  within  the  reason- 
id)  1  Cally    ing  of  Judge  Roanjs  in  Gaskins  v.  The  Commonwealth.(d} 
196. 
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^  Hay^  for  the  appellees,  observed,  that  it  always  gave 
bim  serious  concern  to  reflect  upon  the  prospect  of  the  first    Duncan  & 
principles  of  moral  obligation  being  sacrificed  to  the  forms     TumbuIU 
of  law.  ' 

As  to  the  judgments— ^that  of  the  District  Court  was 
wrong,  because  it  is  believed  that  the  promise  of  an  execu- 
tor to  pay  cannot  be  given  in  evidence  to  support  a  declara- 
tion charging  a  promise  by  the  testator  ;  but  the  judgment 
of  the  County  Court  was  right.  If  proof  of  the  promise 
of  the  executor  had  been  given  in  evidence  merely  to  shew 
the  justice  of  the  debt,  it  would  have  been  proper.  In  gene- 
ral the  promise  of  an  executor  may  be  relied  on  as  proof 
of  the  existence  of  the  debt :  but  here,  unfortunately  it 
was  introduced  to  take  the  case  out  of  the  statute  of  limi- 
tations. 

But  we  are  told  that  whenever  the  title  of  the  plaintiff 
depends  upon  a  special  contract,  he  must  state  the  contract 
in  his  declaration.  Agreed :  but,  in  this  case  there  was 
no  special  contract.  The  testator  of  the  appellant  had  an 
account  with  the  appellees  for  a  larger  sum,  and  in  that 
account  there  was  one  item  for  advances  made  to  his  son  ; 
he  doubted  whether  he  ought  to  pay  that  sum,  but  agreed 
that  if  Campbell  and  Wheeler  should  say  it  was  *right,  he  *  569 
would  pay  it ;  on  their  opinion,  he  entered  the  amount 
in  his  own  books.  ^  As  to  his  general  account,  he  stood  as 
any  other  person  having  dealings  with  his  merchant,  and 
there  was  no  special  contract  in  relation  to  his  son.  After 
this  exposition  of  facts,  where  is  the  necessity  of  resorting 
to  so  much  law-learning  i    Before  the  law  was  introduced  ' 

with  respect  to  special  contracts  it  ought  to  have  been 
shewn  that  one  existed  in  this  case.  There  was  no  more 
special  contract  than  there  would  be  in  a  case  where  a  man 
deals  in  a  store,  land  differing  with  his  merchant  as  to  the 
price  of  a  particular  article,  tney  agree  to  refer  it  to  men. 
The  riffht  of  the  merchant  does  not  arise  from  the  refer- 
ence, but  from  his  customer's  having  purchased  the  article 
from  him.  So,  in  this  case,  the  claim  of  Duncan  & 
Turnbull  did  not  arise  from  the  reference  to  Campbell  and 
Wheeler :  their  right  existed  befofe ;  and  their  claim  is 
founded  on  the  moral  obligation  of  Fisher  to  provide  for 
his  son.  The  reference  is  merely  evidence  of  the  claim  ; 
Fisher  having  only  doubted  of  his  obligation  to  pay. 
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The  County  Court,  says  Mn  Taylor^  did  wrong  i& 
instructing  the  Jury  that  the  act  of  limitations  was  no 
bar.  The  defendant  made  a  wrong  motion,  and  the  Court 
in  overruling  it,  went,  perhaps  too  far.  The  Court  gave 
their  opinion  predicated  on  facts  as  stated  by  the  parties : 
there  was  no  assumption  of  facts  on  the  part  of  the  CourC 
It  seems  rather  unfair  for  the  defendant  to  put  the  Court 
"■  in  ^motion  by  making  a  wrong  application,  and  then  to 
object  to  their  judgment  because  they  had  gone  too  far. 
The  facts  were,  that  the  writ  issued  in  1799;  the  testator 
died  in  1794  or  1795,  and  immediately  before  his  death 
this  item  was  entered  on  his  books.  Now  the  Court,  in 
saying,  that  from  the  whole  testimony  before  them  the  act 
of  limitations  was  no  bar,  only  meant  to  speak  in  refers 
ence  to  the  fiicts  agreed  by  the  parties.  There  were  no 
facts  to  be  disputed.  The  plaintiffs  had  stated  facts  im 
their  declaration,  and  the  defendant  had  agreed  a  case  as 
stated  in  the  bill  of  exceptions.  The  Court  never  meant 
to  decide  facts;  they .  only  decided  on  the  facts  adnutted 
by  the  defendant  hiinself.  They  only  say  to  the  defendant, 
^^  assuming  the  facts  as  you  admit  them,  your  act  of  limb- 
*'  tation  is  no  bar." 

On  the  motion  to  strike  out  of  the  account  all  items  of 
more  than  five  years  standing,  the  Court  refused  to  accede ; 
^  570        ^^  ^^^7  refused  on  a  principle  which  has  been  fully  *8ano- 
(a)  3  Callt    tioned  by  this  Court  in  Elkofs  executor  v.  LyeU.(d)  Now 
268.  the  Court  is  asked  to  apply  this  law  to  a  case  which  existed 

before  the  law  passed.  In  that  case  it  was  expressly  de- 
cided that  the  law  must  act  prospectively  only.  If  the 
law  affected  the  obligation  of  private  contracts  it  would  be 
unconstitutional :  there  is  no  legislative  power  to  pass  sudi 
'  a  law.  But  admitting  this  dangerous  doctrine,  the  present 
case  is  completely  taken  out  of  the  operation  of  this  lair, 
by  Fisher*s  acknowledging  all  the  items  of  die  account 
except  so  far  as  related  to  his  son  ;  on  the  same  princi]de 
that  the  slightest  acknowledgment  will  take  a  case  out  of 
the  statute  of  limitations.  A  creditor  is*  not  bound  to  sue 
when  his  debtor  will  keep  a  debt  alive  by  repeated  promi- 
ses to  pay.  It  is  unnecessary  to  answer  many  of  the  argn- 
ments  of  Mr.  Taylor^  because  we  differ  somiaterially  as  to 
the  facts* 


G.  K.  Taylor^  in  rejily.  The  cause  has  been  much  nar- 
rowed by  the  course  which  Mr.  Hay  has  thought  proper 
to  take.  The  question  is  not  whether,  in  strict  morality, 
the  defendant  ought  to  have  pursued  the  course  he  did. 
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ftut  whether  the  iaw  would  bear  out  the  plaintiffs  and  sus- 
tain their  judgment. 

It  having  been  admitted  that  the  District  Court  erred, 
it  is  only  necessary  to  look  into  the  conduct  of  the  County 
Court.  On  that  point  I  see  no  res^son  to  vary  the  argu- 
flsent  already  made.  But  it  is  said,  by  Mr.  Hity  that  there 
was  no  special  agreement.  Is  there  any  question  on  this 
point  ?  If  there  be  many  circumstances  which  may  be  in-  — — — — 
quired  into  under  a  general  money  count,  and  one  only 
which  requires  a  special  count,  wiU  the  Court  permit  the 
plaintiff  to  go  into  evidence  as  to  that  circumstance  unless 
he  had  introduced  it  by  a  special  count  f  Certainly  not. 
The  only  inquiry  then  is,  whether  this  tratisa/ction  relating  / 

to  the  item  on  account  oi Fisher* s  son,  was  a  special  agree- 
ment or  not.  Did  Fisher  acknowledge  that  he  owed  that 
sum  ?  No.  On  the  contrary,  they  referred  it  to  Campbell 
ttud  Wheeler.  If  this  special  circumstance  had  been  stated, 
die  executor  might  have  shewn  that  the  award  was  not 
Unding.  This  was  not  a  general  promise  to  pay.  How 
doe%  it  appear,  that  this  reference  was  only  evidence  of  a 
pre-existing  debt  ?  There  is  no  evidence  of  the  debt  but 
what  appears  from  the  award  of  the  arbitrators. 
.  The  entry  on  the  books  of  the  testator  has  no  effect,  be- 
cause the  Court  did  ustruct  the  Jury  that  the  evidence  of 
Campbell  supported  the  last  count  in  the  declaration,  be^ 
fore  *any  other  evidence  was  introduced*  This  was  a  dis*  ^^  571 
tinct  point.  The  last  exception  taken,  was  as  to  proof  of 
the  entry  on  the  books.  £ach  exception  was  separate  and 
distinct ;  and  the  question  before  this  Court  is,  not  whether 
taking  all  the  evidence  together  the  County  Court  did 
right,  but  whether  their  decision  was  right  on  each  distinct 
proposition  ?  It  does  a f pear  from  the  decision  of  the  County 
Court,  that  under  a  charge  for  meat,  drink,  &c.  furnished 
^  the  testator^s  son,  it  would  be  proper  tp  give  evidence 
of  an  arbitrament ! 

But  it  was  unfair,  says  Mr.  Hay^  to  lead  the  Court  into 
-an  error,  and  then  object  because  they  had  gone  too  far. 
Take  the  facts  as  stated  by  the  counsel :  and  whether  the 
Court  were  deluded  by  the  counsel  in  giving  improper 
instructions  or  not,  the  effect  would  be  the  same.  No 
•mssiunpsity  by  Daniel  Fisher^  within  five  years  was  proved. 
The  writ  was  issued  in  Februarxf^  1799;  the  settleme^ 
was  made  by  C*am/^/{  in  December^  1793,  or  Januaryy 
•  1794 :  more  than  five  years  and  one  month.  The  inquiry 
is  not,  whether  the-  counsel  led  the  Court  into  an  error, 
but  whether  the  Coiu-t  did  right  on  the  facts  submitted. 
•When  did  the  right  to  sue  on  the  award. commence  ?  The 

Vol.  I.  4  D 


Digitized  by 


Google 


1807. 


Fisher's 
Executor 

V. 

Duncan  k 
Tumbull. 


57X  Supreme  Court  of  Jppeak. 

moment  it  was  rendered.  When  was  it  rendered  i  In  JV» 
cembtr^  1793,  or  January^  1794.  How  then  could  the 
Court  say  that  the  act  of  limitations  did  not  run  I  Admit- 
ting the  facts  to  have  been  improperly  stated  by  coonseli 
how  is  the  Court  warranted  in  saying,  from  the  facts j  the 
statute  of  limitation  was  no  bar  i  If  they  undertook  tm 
decide  the  facts,  they  encroached  on  the  province  of  the 

Jury. 

As  to  striking  out  the  items  over  five  years^  standing,  it 
will  be  recollected  that  L  stated  before,  if  it  were  to  affect 
the  rights  of  the  parties,  the  law.would  not  apply :  but  if 
the  remedy,  only,  it  would :  and  I  offered  reasons  why  I 
did  not  think  the  act  on  that  subject  changed  the  pre-exiat» 
inglaw.  J 

Judge  Tucker.  On  tbei trial  of  this  cause  in  the  County 
Court  of  Prince  George^  the  plaintiffs  gave  in  evidence  aa 
account  of  goods,  &c.  furnished  the  testator,  and  also  an 
account  against  his  son  John^  then  under  age,  for  goods^ 
&c.  and  for  board  and  washing  while  he  was  with  them  in 
their  store,  at  the  testator's  request :  as  also  a  letter  from 
the  testator,  stating  his  objections  to  those  accomits,  and 
submitting  himself  to  the  arbitrament  of  CampbeU  jatni 
*  S72  Wheeler^  or  their  umpire :  the  deposition  of  ^jfames  Camp* 
bell  proving  the  setdement  and  adjustment  of  the  account, 
after  hearing  both  parties,  and  making  some  necesssvy 
inquiries  of  a  witness ;  the  last  artide  in  this  account  is  a 
credit  for  nine  hogsheads  of  tobacco,  dated  yanuary  19, 
1794.  Campbell  further  said,  that  he  does  not  recollect 
ever  hearing  that  the  testator  objected  to,  or  complained 
of  the  determination,  but,  on  the  contrary,  he  understood 
lie  was  satisfied  and  acquiesced  in  the  setdement.  They 
also  proved  that  John  Fisher  was  the  testator's  s(m,  and 
whilst  imder  age  lived  in  the  plaintiffs'  store,  at  the  testa- 
tor's request. 

The  declaration  contained  five  counts— 1.  For  mdehtm'" 
tus  assumpsit  for  goods  sold. — 2.  ^{xntum  valebcmt  far 
the  same.-^.  For  money  lent,  advanced,  pcnd,  laid  out 
and  expended  for  testator. — 4.  ^uantwn  meruit  for  meat, 
drink,  and  clothes  furnished  his  son.-r^.  Bisimul  compu- 
tassent  between  plaintiffs  and  the  testator.  Plea  no»wi»- 
sumpstt  infra  qtiinque  annos. 

The  plaintiffs  having  given  the  above  evidence,  die  de^ 
fendants  moved  the  Court  to  instruct  the  Jury  that  the  tea* 
timony  of  James  Campbell  did  not  prove  any  one  of  the 
counts  in  the  declaration :  but  the  Court  instructed  die 
Jury  that  it  did  prove  and  support  the  £fth  count :  the  de- 
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fendants  then  moved  the  Court  to  instruct  die  Jury  that 
the  writ  bears  date  February  10,  1799)  and  that  no  as- 
sumption of  the  testator  being  proved  after  the  settlement^ 
the  plaintiff  is  barred  by  the  act  of  limitations ;  but  the 
i^ourt  instructed  them  that  from  the  whole  testimony  the 
plaintiffs  were  not  barred.  The  defendants  then  moved 
the  Court  to  strike  every  item  out  of  the  account  which 
bore  date  more  than  five  years  before  the  testator's  death,  ■     - 

lirhich  wtKi  \Ti  December^  1794,  or  January^  1795,  which 
the  Coiirt  refused  to  do.  To  each  of  their  decisions,  an 
exception  was  taken—The  plaintiffs  then  further  proved 
that  after  the  death  of  the  testator,  and  the  qualification  of 
the  defendants,  as  executors,  they  compared  the  books  of ^ 
their  testator  with  the  plaintiff's  account^  and  found  the 
euxount  to  correspond^  and  this  being  all  the  evidence,  the 
defendants  moved  the  Court  to  sign  the  bill  of  exceptions 
(in  which  all  the  above  matters  are  stated)  which  was  done 
accordingly.  There  was  a  verdict  and  judgment  for  the 
pUintiffs-— from  which  there  was  an  appeal  to  the  District 
Court  of  Petersburg^  where  the  same  was  reversed,  and 
the  cause  retained  there  for  a  new  trial  which  was  had, 
and  a  verdict  and  judgment  there,  also,  for  the  plaintiffs, 
from  which  there  is  an  appeal  '*'to  this  Court.  I  shall  con-  #»  57$ 
aider  the  exceptions  taken  in  the  County  Court. 
.  1.  The  testimony  of  James  Campbelly  is  objected  to  as 
not  proving  any  of  the  five  counts  in  the  declaration.  Now 
diat  testimony  must  be  taken  in  conjunction  with  Daniel 
Fisher^s  letter,  and  the  account  exhibited  and  setded  by 
himself  and  Mr.  Wheeler^  after  an  examination  of  the 
items  both  of  debit  and  credit  in  the  presence  of  the  par* 
ties  ;  and  so  taken,  in  my  opinion  was  proper  evidence  to 
be  admitted  to  prove  every  t:ount  in  the  declaration.  For 
there  is  a  wide  distinction)  between  a  debt  arising  from  an 
award ;  as  where  a  man  has  an  uncertain  claim  against 
another  for  damages  in  consequence  of  a  tort— ^nd  a  debt 
subsisting  before  the  reference  to  arbitrators,  but  made 
certain  and  conclusive  by  their  award,  as  in  the  present 
case ;  where  the  obligation  of  the  father  to  pay  for  the 
beard  and  clothing  of  his  infant  son,  whom  he  had  in  a 
special  manner  procured  the  plaintitfs  to  receive  into  their 
•tore,  upon  the  same  terms  as  they  had  received  the  son 
of  another  friend,  was  to  all  intents  and  purposes  asbind* 
ing  upon  him  before  the  reference,  as  after  the  settlement 
mftde  by  the  referees.  Daniel  Fisher^s  own  letter  spates 
no  other  objection  to  their  accounts,  which  had  been,  as 
appears  from  th%t  letter^  ip  other  respects  settled*    Tbera 
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KovEMB«B»  was  therefore  no  ground  for  the  objection  to  CampielPM 
1807.       testimony,  which  was,  I  think,  very  properly  admittecL 

2.  The  second  objection  is,  that  the  Court  instructed 
the  Jur>%  that  upon  the  whole  testimony  the  account  is  not 
barred  by  the  statute  of  limitations*  If  the  bill  of  excep- 
tions bad  stopped  here,  and  it  had  not  afterwards  appeared 
that  other  evidence  was  offered  to  the  Jury,  viz*  that  since 
the  testator's  death,  the  executors  had  compared  the  ac-t 
count  proved  by  Campbell^  with  their  testator'^  books,  and 
found  it  to  correspond  therewith,  I  should  have  thought 
this  exception  fataU  But  we  are  not  to  garble  a  bill  of 
exceptions,  and  to  consider  each  point  in  it,  as  if  the  Jury 
had  been  instandy  sent  from  the  bar,  and  bad  found  a  ver* 

*dict  accordingly — but  we  are  to  take  the  whole  matter 
therein  stated  together^  and  taking  this  latter  piece  of  tes^ 
timony  with  the  former ;  and  considering  that  from  the 
date  of  the  last  item  in  the  account  to  the  day  of  the  enuH. 
nation  of  the  writ,  was  exactly  one  month  only,  over  fire 
years ;  and  that  the  testator  lived  twelve  months,  or  near 
U,  after  the  date  of  that  item,  the  Jury  might  well  pre- 
sume that  entry  in  the  testator's  own  books  to  have  beett 
made  within  the  five  years,  and  were  warranted  abo  m 
presuming  such  an  entry,  *as  an  assent  to  the  justice  of 
the  account,  and  a  direction  to  his  executors  lo  pay  \u 
For  Jurors  are  not  bound  to  draw  strict  conclusions  only, 
from  facts,  but  may  and  ought  to  draw  such  legal  condu* 
sions  from  .them  as  may  contribute  to  the  advancen^em  of 
justice.  Taking  then  this  last  piece  of  testimony  with 
what  had  preceded  ;  and  considering  the  Jury  as  acting 
under  the  Court's  instruction  upon  the  whole  evidence  to* 
GETHBR,  and  not  piece*meal,  I  incline  to  think  the  objec* 
tion,  which  would  otherwise  have  been  fatal,  is  cured* 

3.  The  third  exception  to  the  Court's  opinion  is,  because 
they  did  not  strike  out  every  item  in  the  account,  the  date 
of  which  was  five  years  previous  to  the  testator's  deal^ 
pursuant  to  the  act  of  1792,  c.  92«  s*  56»  But  that  clause 
relates  to  open  accounts,  only.  It  was  a  necessary  and 
proper  provision  to  guard  against  the  numerous  daima 
Ivhich  have  heretofore  been  brought  against  the  estate  of 
persons  deceased,  upon  such  accounts.  But  here  waa  evi* 
dence  of  an  actual  settlement  bctweea  the  parties  withia 
one  year  before  his  death.  I  therefore  think  the  Court  very 
properly  rejected  the  motioiu  -  And  upon  the  whoie^  that 
the  judgment  of  the  County  Court  was  substantially  rig^ 
Consequently  that  the  District  Court  erred  in  reversing  \Vmm 
find  for  that  cause  the  judgment  of  reversal  ou^t  itadf  !• 
\^  reversed,  JRd  |hc  jud^ept  q(  tfe^  Cg^ty  Court  aftfiil- 
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tA— The  last  judgmcBt  of  the  District  Court  is  unnecea*  uor^MBEm, 
•ary,  under  this  view  of  the  subject,  to  be  discussed.  w^JlJilL, 


Judge  Roane.  The  issue  joined  in  this  cause  being  upon 
the  plea  of  non-assumpsit  by  the  testator  within  five  years, 
Ae  admission  of  Gholson^s  testimony  proving  repeated  pro- 
mises ^  ths executor inxht  years  1788,  and  1789,  in  order 
to  take  the  case  out  of  the  statute,  was  clearly  erroneous* 
On  this  gp-ouad  alone  the  judgment  of  the  District  Court 
must  be  reversed ;  and  it  is  unnecessar}'  to  decide  abso«> 
lately  upon  the  other  points  made  by  the  bill  of  exceptions 
in  the  District  Court :  I  will,  however,  state  my  present 
impressions  respecting  them. 

With  respect  to  the  letter  of  Fisher  and  the  deposition 
^iCampheUy  I  am  not  at  present  prepared  to  say  that  they 
were  not  admissible  under  the  fifth  count  in  the  dedara^ 
tion  ;  the  insimuLcomputassent.  The  cause  of  action  arose 
iQ<kpendently  of  the  reference  to  Campbell  and  Wheeler^ 
and  that  reference  was  only  to  adjust  a  disputed  item. 
The  parties  accounted  together,  in  relation  *io  that  item, 
but  in  so  doing  they  agreed  to  call  in  third  persons  to  state 
Ae  account  between  them.  On  the  authority  of  a  passage 
in  BuUer^  129. 1  think  it  is  not  necessary  that  both  the  par* 
ties  should  personally  account  together  in  order  to  main- 
tain this  action  :  but  the  evidence  in  this  case  shews  that 
both  parties  were,  at  times,  present  at  the  settlements  and 
tiiat  Daniel  Fisher  appeared  satisfied  therewith.  There 
can  be  no  pretence  that  the  defendants  could  have  been 
surprised  with  this  evidence,  because  as  well  the  account 
exhibited  in  the  County  Court  as  that  exhibited  in  the  Dis- 
trict Court,  refer  to  the  item  in  question  as  having  been  set- 
tied  by  Ckimpbelh  and  it  was  also  proved  in  the  trial  in  the 
County  Court  that  an  account  exactly  corresponding  there^ 
imih  was  suted  on  the  books  of  the  testator  :  the  defend- 
ants were  therefore  sufficiently  apprized  that  this  testimony 
would  be  exhibited* 

With  respect  to  the  last  point  made  in  the  bill  of  excep- 
tions, respecting  the  expunging  of  all  items  of  more  than 
five  years'  standing  before  the  testator's  death,  I  am  not 
satisfied  that  the  decision  in  the  case  of  Gaskins  v.  The 
€ommonwealth^{a)  would  warrant  its  being  done  in  the 
case  before  us.  That  limitation  of  time  had  run  out,  in 
relation  to  many  of  the  items  in  the  account  prior  to  the 
passage  of  the  act,  and  whereas,  before  the  passage  of  the 
act,  it  depended  on  the  will  of  the  defendant  to  plead  th^ 
statute,  (a  defence  often  not  resorted  to,)  it  became^  after 
this  act  was  passed,  imperiously  the  duty  of  the  Court  to 
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iHrovBMBEBy  expunge  the  items*  This  would  neem  to  affect  the  eustiag^ 
1807.  rights  of  the  plaintiflfSf  and,  perhaps,  bring  this  case  within 
the  reason  of  the  decision  in  Elliott^ 8  Executor  v.  LytUi^b) 
upon  this  point,  however,  I  have  formed  no  conclusive  opi- 
nion. 

The  County  Court  also  erred  in  their  judgment.  In  the 
trial  there,  the  defendant  moved  the  Court  to  instruct  the 
Jur}',that  as  the  writ  bore  date  the  lOth  of  February^  1799^ 
>and,  as  no  assumption  by  Daniel  Fisher  was  proven  after 
the  setdement  by  Campbelly  (which  was  b^re  the  Ist  of 
January^  1 794,)  the  demand  was  barred  by  the  act  of  limi- 
tations ;  but  the  Court  instructed  the  Jury,  on  the  contra- 
ry, that,  from  the  whole  testimony  before  them  the  demand 
was  not  barred. 

There  was  no  testimony  before  them  which  warranted 
such  an  opinion.  The  plaintiffs,  it  is  true,  proved  that, 
after  the  testator's  death,  his  books  were  compared  with 
the  account  and  found  to  correspond,  and  this  is  stated, 
(together  with  other  evidence  not  pertinent  to  this  point,) 
to  be  ALL  THE  TESTIMONY  exhibited  in  the  cause  ;— »4>ut 
*this  last  testimony  certainly  does  not  prove  an  assumption 
by  the  testator  within  Jive  years  from  uie  time  of  suing  the 
writ,  unless  the  plaintiff  had  further  proved  that  this  entry 
7vas  made  within  the  limitation  aforesaid.  It  may  have 
been  made,  for  any  thing  that  appears,  more  than  five  years 
before  thci^  suing  of  the  writ ;  and,  if  die  fact  be  oiherwise, 
it  is  the  fault  of  the  plaintiflf  that  he  did  not  shew  it  ;-^^Mit, 
on  the  contrary,  the  Court  has  admitted  that  no  assumption 
was  proven  qfter  the  setdement  by  CampheU.  It  was  pro- 
ved in  the  trial  before  the  District  Court  that  the  testator 
had  died  more  than  five  years  before  the  date  of  the  writ, 
viz.  in  January^  1794.  It  is  true  that,  in  the  trial  before 
the  County  Court,  (whose  judgment  I  am  now  examining,) 
it  is  stated  in  the  bill  of  exceptions  that  this  death  was  pro« 
ved  to  have  taken  place  in  December^  1794,  or  January^ 
1795  ;  but  this  may  possibly  be  a  mistake,  and  may  have 
arisen  from  the  probat  oi  Daniel  Fisher^ s  will  having  been 
previously  shewn  to  have  taken  place  at  the  last  mentioned 
period,  viz.  in  January^  }795.  This  is  the  only  gromid 
whereon  to  reconcile  the  conflicting  opinions  of  the  two 
Courts  as  to  the  point  in  question.  But  be  this  matter  as 
it  may,  if  the  entry  in  the  testator^s  books  is  relied  on  to 
take  the  case  out  of  the  statute,  that  entry  should  have  been 
shewn  to  have  been  made,  or  acknowleti^ed^  wiUiin  five 
years  before  the  date  of  the  writ. 

It  is  said  that  the  Jury  should  have  been  permitted  t^ 
infer  an  assumption  within  five  ypars,  from  the  mere  exi^ 
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cnce  of  the  entry  in  Daniel Fhker^s  books.  While  this  po- 
sition is  not  admitted,  because  the  Juiy  ought  to  have  had 
some  evidence  of  an  assumption  within  five  years,  the  Coun- 
t}^  Court  certainly  erred  in  undertaking  to  say,  and  instiruct 
the  Jury,  that,  from  thisj  or  any  other  evidence  in  the  cause, 
the  demand  was  not  barred. 

My  opinion,  therefore,  is  that  both  judgments  be  re- 
versed. 
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Judge  Fleming.  There  can  be  no  doubt,  I  think,  that 
the  District  Court  erred  in  permitting  evidence  to  go  to 
the  Jury  to  prove  an  assumpsit  of  the  executor  in  an  action 
founded  on  the  assumpsit  of  his  testator ;  the  assumpsit  of 
the  former  being  no^  part  of  the  issue  between  the  parties*- 
This  seems  sufficient  error  for  reversing  the  judgment  of 
the  District  Court. 

With  respect  to  the  judgment  of  the  County  Court,  it 
seems  to  me  that  the  fifth  count  in  the  declaration  is  well 
^supported  in  the  evidence,  and,  therefore,  the  objection 
of  the  defendant's  counsel  that  the  testimony  did  not  main- 
tain a  single  count  is  unfounded :  nor  did  the  Court  err  in 
refusing  to  expunge  every  item  in  the  account  of  more  than 
five  years'  standing  ;  because  the  testator,  not  long  before 
his  death,  by  his  letter  of  the  Ipth  of  November^  1793,  ac- 
knowledged that  he  had  setded  his  accounts  with  the  plain- 
tiffs, and  complained  of  no  article,  except  that  he  thought 
himself  overcharged  with  the  board  and  other  expenses  of 
his  son,  yohn  Fisher^  who  had  lived  in  the  store  of  the 
plaintiflfs,  which  he  submitted  to  the  arbitrament  of  Messrs. 
Campbell  and  Wheeler^  or  their  umpire.  But  it  appears  to 
me  that  tl\e  County  Court  erred  in  having  instructed  the 
Jury,  that, "  from  the  whole  testimony  before  them,  the  de- 
^  mand  of  the  plaintiffs  was  not  barred  by  the  act  of  limita- 
"  tions  ;"  which  I  conceive  to  have  been  an  improper  in- 
terference, and  an  infringement  on  the  privileges  of  the 
Jury,  whose  right  it  was  to  judge  of  the  sufficiency  or  in- 
sufficiency of  the  evidence  adduced  to  establish  any  fact  or 
facts  in  issue  before  them ;  the  province  of  the  Court  being 
to  see  that  all  proper  evidence  offered  (and  none  other)  be 
submitted  to  their  consideration  ;  without  saying  what  ef- 
fect such  evidence  ought  to  have  in  the  cause. 

The  OPINION  of  the  Court  is  that  the  judgment  of  the 
District  Court  is  erroneous  in  permitting  the  deposition  of 
yohn  Gholson  to  go  as  evidence  to  the  Jury,  to  prove  an 
mssumpsit  of  John  Fisher ^  one  of  the  executors  of  Daniel 
Fisher  ;  because  an  assumpsit  of  an  executor  .cannot  be 
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giveit  in  evidence  on  the  trial  of  an  iteue  on  the  as8umf$9t 
of  his  testator  within  five  years* 

The  judgment  is  therefore  to  be  reversed  and  annulled, 

Fisher's      ^^^  ^jijg  Court  proceeding  to  give  such  judgment  as  the 

"^   ^     said  District  Court  ought  to  have  given,  a  majority  of  the 

Duncan  8c    Court  is  of  opinion  that  the  County  Court  erred  in  instruct- 

Tumbull.     ing  the  Jury,  that,  "  from  the  whole  testimony  before  them 

"      **  the  demand  of  the  appellees  was  npt  barred  by  the  act  of 

^^  limitations  ;"  as  the  sufficiency  of  the  evidence  ought 

to   have   been  left   wholly   to   the  consideration  of  the 

Jury. 

The  judgment  of  the  County  Court  is  also  to  be  reversed 
with  costs,  and  the  cause  remanded  to  the  said  Distridt 
Court,  for  a  new  trial  to  be  had  therein,  with  directions 
that  no  instruction  is  to  be  given  to  the  Jury,  on  such  trials 
respecting  the  sufficiency  or  insufficiency  of  the  evidence. 


*^^r.  *Wise  against  Craig. 

Bill  for  resti-       THE  sole  question  raised  in  this  case  was,  whether  the 

tiition  of  a  conduct  of  the  parties  in  the  orisrinal  transaction,  which 
sum  of  roo-  .  ^,  •  .  ^       ,  «    -        i 

ney  paid  for  S^^^  rise  to  the  present  suit,   was  such,   as  to  bring  thena 

certificates,    within  the  operation  of  the  maxim,  in  pari  delicto  potior  eH 

^'^H**   h^H    conditio  defendentis. 

no"i^t*to       AdamCraigy  claiming,  as  the  administrator  of  Francis 

sdl:  thede-  Graves^  and  as  jointly  interested  with  him  in  the  original 

fendant  reli-  purchase,  and  as  his  assignee  of  the  other  moiety,  the  bene- 

©d  on  the    gj  ^f^  contract  entered  into  by  the  said  Graves  with  a  cer- 

pari  delicto    ^^*^  jfoAn  Wise^  of  Alexandria^  filed  his  bill  in  the  late  High 

potior  e*t con-  Court  of  Chancery,  in  which  he  stated  that  a  certain  IVtnd' 

dltiodefindeii'  ^q^  Brown  being  entitled  to  a  certificate  from  the  Com- 

we'wM^e^  monwealth  of  Virginia^  for  1,260/.  with  interest,  on  ac^ 

creed  to  be  count  of  military  services, died  intestate  and  without  issue; 

refunded,       that  James  Lcrwrason  took  administration  on  his  estate, 

there  not  be-  g^i^j  ^^  claim  to  Wise^  and  gave  him  a  power  of  attorney, 

tvSen**thc^'  dated  the  12thof  ylfoy,  1791,  authorising  him  to  receive 

plaintiff  and  any  debts^  dues^  or  demands  of  any  nature^  due  to  the  estate 

defendant,      of  Windsor  Brown;  that  Wise  h^d  previously  purchased  of 

par  delictum.  ^^^^^^  Dougherty,  the  supposed  heir  at  law  of  Windsor 

Brown^  all  his  right  to  this  claim,  and  had  received  from 

hi  m  a  power  of  attorney,  diated  the  27th  of  December,  1 790, 

authorising  him  to  receive  it ;  that  on  the  16th  day  of  May, 

1791,  Wise  sold  the  claim  to  Craig  and  Graves  for  600/. 

which  sum  was  advanced  by  Craig,  and  paid  to  Wise  by 

Graves  ;  and  by  an  indorsement  on  the  power  of  stttomejr 
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from  Dougherty^  Wise  directed  the  certificates  to  be  deli- 
vered to  their  agent;  that  this  indorsement  being  without 
a  date,  the  auditor  {John  Pendietori)  refused  to  deliver  the 
certificates,  whereupon  Wise^  on  the  23d  of  May^  1791,  ad- 
dressed a  letter  to  him,  which  was  duly  authenticated,  in- 
forming him  that  the  indorsement  had  been  made  on  the 
16th  ;  that  Wise  having  refused  or  neglected  to  pay  to 
Lawrason  or  Dougherty  the  consideration  agreed  to  be 
given  for  the  said  claim,  Lawrason^  on  the  21st  o(  May^ 

1791,  executed  a  second  power  of  attorney  to  jDe^t/^Aer/y, 
authorising  him  to  draw  the  certificates  for  the  whole 
amount  of  the  claim,  and  Dougherty y  on  the  same  day,  exe-  , 
cuted  a  similar  power  to  Robert  Pollard^  in  both  of  which 
all  former  powers  of  attorney  were  revoked  ;  that  Pollard^ 
on  the  23d  of  May^  1791,  received  certificates  for  the  prin- 
cipal of  Windsor  Brown^s  claim  amounting  to  1 ,260/.  and 
interest  equal  to  581/.  Is.  4^/• :  that  Graves  having  institu- 
ted a  suit  in  his  *own  liame  against  Wise^  and  Jesse  Sims^ 
whom  he  charged  as  being  interested  in  the  transaction,  and 
being  indebted  to  the  complainant  (Craig)  in  a  much  larger 
sum,  transferred  the  whole  claim  to  him  ;  and  shortly  after- 
wards, dying  intestate,  the  compkinant  took  administration 
on  his  estate*     It  was  further  stated  that  Wise^  in  the  year 

1 792,  went  to  Ireland^  where  he  purchased  from  the  remain- 
ing heirs  o{  Windsor  Brovm^  for  a  mere  trifle,  the  whole  of 
their  claim  to  his  estate,  and  actually  obtained  a  decree 
against  Lawrason^  his  administrator,  in  September ^  1796, 
for  5,387  dollars,  57  cents,  besides  interest,  in  consequence 
ef  which  he  was  further  bound  to  compensate  the  plaintiff, 
for  the  money  advancefl,  either  in  the  certificates  or  their 
value,  or  by  a  return  of  the  600/.  with  interest.  The  bill 
prays  for  a  discovery  and  for  general  relief. 

The  answer  of  Wise  admits,  in  substance,  the  sale  to 
Graves  and  the  payment  of  the  purchase  money ;  but  says 
that  Graves  was  a  ereat  speculator,  and  knew  full  well  the 
amount  to  which  Windsor  Brown  was  entitled,  of  which 
he  (Wise)  was  entirely  ignorant ;  that  before  he  sold  to 
GraveSy  a  certain  David  Finley,  in  behalf  of  James  Dykes^ 
oflFered  him  650/.  for  the  powers  of  attorney  of  Lawrason 
and  Dougherty^  if  he  would  guaranty  their  sufficiency, 
but  he  refused ;  and  Dykes  was  allowed  time  to  ascertain 
their  sufficiency ;  that  Graves  was  perfectly  satisfied  with 
the  powers  of  attorney,  "  expressed  great  anxiety  to  get 
^\  the  better  of  Dykes  in  the  bargain,  that  he  might  disap- 
"  point  the  young" speculators,"  and  that  he  told  him  **"  he 
"  knew  not  whether  the  powers  were  good  or  bad  ;  that  he 
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MovBMBEP,  u  sold  them  just  as  they  were ;  if  they  were  goody  Grao^ 
^^^^J^  **  would  be  benefitted  by  them :  if  they  were  bad,  he  must 
^'  lose  what  he  had  paid  for  them,  and  that  Graves  agreed 
"  to  purchase  them  in  that  way ;  and  the  bargain  was  con- 
"  eluded  upon  those  terms ;"  that  the  form  of  the  indorse- 
ments was  prescribed  by  Graves  himself;  and  on  one  of 
the  powers  of  attorney  a  blank  was  left  to  insert  the  name 
of  some  person  other  than  Graves^  as  he  could  not  appear 
in  Richmond;  that  if  Graves  had  applied  in  time,  he  might 
have  drawn  the  certificates,  but  having  neglected  to  do  .so« 
Laxvrason  and  Dougherty  sold  the  claim  to  Dykes  and 
Ftnley^  the  agents  of  Pollard^  and  executed  a  power  of 
attorney  to  the  latter ;  that  when  he  obtained  the  power  of 
attorney  from  Lawrason  on  the  12th  of  May^  1791,  he  had 
purchased  o( Dougherty  his  whole  claim  to  Windsor  Browv^s 

*  580  estate;  and  that  although  he  went  to  Europe  in  *1792» 
and  obtained  a  power  of  attorney. from  the  remaining  heirs 
of  Windsor  Brown^  it  was  merely  to  authorise  him  X.m 
recover  the  estate  to  which  they  were  entitled,  but  that  he 
did  not  purchase  any  interest  in  it« 

The  answer  of  Jesse  Simms  declares  that  he  was  a  dis* 
interested  negotiator  between  W^e  and  Graves^  and  no 
ways  interested  in  the  transaction  ;  that  Dykes  and  Graves 
both  came  to  Akxandrta  to  purchase  the  claim,  well  know- 
ing its  amount  and  value ;  that  Dykes  offered  650^  for  it, 
if  ^^e  would  guaranty  the  powers  to, be  sufficient;  but 
Wise  refused,  and  it  was  finally  agreed  that  Dykes  should 
have  time  to  send  to  Richmond^  in  order  to  ascertain  whe- 
ther the  powers  were  sufficient  or  not«  Graves  finding  that 
the  bargaia  had  progressed  so  far,  procured  from  Simms^ 
who  was  the  bar-keeper  of  Wise^  and  who  transacted  moot 
of  his  business,  a  sight  of  the  powers  of  attorney :  he  de- 
dared  them  sufficient,  and  gave  600A  for  them,  ^  taking* 
^^  them  upon  his  own  responsibility,  it  being  distinctly  un* 
*^  derstooid  that  Wise  was  not  to  refund  the  purchase-moneys 
**  in  case  the  powers  proved  insuQcient ;  that  Graves 
^<  bought  the  said  powers  for  better  for  worse,  taking  upon 
*^  himself  the  risk  of  their  sufficiency,  and  exempting  Wise 
**  from  all  liability  in  case  they  did  not  prove  sufficient." 

.  The  deposition  of  Jesse  Simms  was  also  taken  at  the  in- 
stance of  Wise^  saving  all  just  exceptions,  &c«  It  further 
proved  that  Graves^  during  the  treaty,  declared,  **  if  Wise 
^  would  not  take  the  600/.  he  would  go  and  offer  that  sum 
*^  to  the  administrator  of  Windsor  Brown^  and  get  another 
*'  power  of  attorney  revoking  his." 
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it  was  proven  by  the  deposition  of  Lawrason^  that  in 
the  year  1791,  Wise  informed  him  that  he  had  been  to 
Richmond^  and  discovered  a  debt  of  about  40  or  50/.  due 
to  Windsor  Broxvn  from  a  gentleman  in  that  place,  and 
intending  to  return  in  a  few  days,  if  he  would  give  him  a 
power  of  attorney  he  would  collect  it ;  that  he  gave  Wise 
a  short  power  of  attorney  to  enable  him  to  collect  the  mo- 
ney from  the  supposed  debtor.  The  power  of  attorney 
(which  is  set  out)  authorises  Wise  to  "  receive  any  debt 
*^  or  debts,  dues  or  demands  of  any  nature  or  kind  soever, 
•*  which  may  be  due  to  the  estate  of  Windsor  Brown  ;^^ 
that  at  the  time  of  making  the  power  of  attorney,  he  did 
not  know  that  his  intestate  was  entitled  to  one  shilling  from 
the  public ;  and  nothing  on  that  subject  ever  passed  be- 
tween him  and  Wisej  who  had  no  right  to  transfer  that 
^instrument  to  any  person ;  and  the  first  intimation  he  had 
of  Wise*s  having  purchased  the  claim  of  Dougherty^  was 
when  Grapes  and  Dykes  came  to  Alexandria  for  the  pur- 
pose of  buying  it,  when  a  certain  David  Finley  informed 
him  that  Dougherty  had  sold  his  claim  to  Wise  for  one 
hundred  pounds,  for  which  he  had  offered  650/* :  finding 
that  Wise  had  taken  a  most  ,^^  flagrant  advantage'*^  of 
Dougherty^  who  was  an  ignorant  man,  fond  of  liquor,  and 
easily  imposed  upon,  he  permitted  him  to  sell  it  again. 
He  accordingly  executed  a  power  of  attorney  to  Dough- 
erty ^  who  executed  one  to  Dykes  «aA  Finley  ;  that  he  knew 
nothing  of  the  negotiation  between  Graves  and  Wise^  or 
he  would  have  interfered  immediately  and  put  a  stop  to  it 
by  asserting  his  right.  He  confirmed  the  charge  in  the  bill 
that  Wise  went  to  Europe  in  the  year  1792,  and  procured 
powers  of  attorney  from  the  remaining  heirs  of  Windsor 
Brovniy  in  virtue  of  which  he  had  instituted  a  suit  against 
him,  and  obtained  a  decree  for  5,387  dollars,  55  cents,  be- 
sides interest. 


5M 


VOVEMBEm, 

1807. 


^  ^81 


Several  other  witnesses  proved  the  transaction  to  have 
been  apparently  fair  on  the  part  of  Graves;  who  seemed 
to  be  highly  pleased  with  his  bargain,  and  that  he  had  given 
what  was  then  deemed  the  market  price  of  the  certificates. 
No  evidence  was  adduced  of  Wise^s  having  paid  any  con- 
sideration to  Lawrason^  whose  deposition  as  to  the  mode  in 
which  Wise  acquired  the  power  of  attorney  from  him 
remained  unimpeached ;  but  it  was  proved  that  Wise  mtxo* 
duced  to  Dougherty  the  subject  of  his  claim  on  Windsor 
Browtfs^  by  asking  him  ^^  what  he  thought  of  taking  IQOL 
^  for  a  thing  which  he  never  heard  tell  of,  and  which  he 
^^  never  might,"  and  purchased  it  imt  tOOl.  to  be  paid  wbe* 
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the  claim  should  be  collected.  It  also  appeared,  in  evi- 
dence, that  although  Wise  had  obtained  a  decree  against 
Lawraaon  for  the  sum  mentioned  in  the  bill,  and  in  his  de* 
position,  yet  that  he  acted  merely  under  the  powers  of 
attorney  from  the  heirs  of  Windsor  Brown  in  Ireland,  and 
had  paid  over  to  them  all  the  monies  collected  from  ZflW- 
rason  by  virtue  of  ihe  decree. 

On  a  hearing,  in  y^^i  1802,  the  Chancellor  dismissed 
the  bill  as  to  Jesse  Simms^  and  decreed  "  that  Wise  should 
"  pay  the  complainant  600/.  received  from  him  by  Wise^ 
"  for  what  he  had  not  power  to  dispone^  and  what  the  buyer 
"  did  not  obtain,  with  interest,"  &c.  From  which  decree 
an  appeal  was  taken  to  this  Court. 


^  582 


^Hay^  for  the  appell;int,  relied  in  argument,  wholly  upon 
the  position,  that  a  Court  of  Equity  will  not  decree  the 
restitution  of  money  paid  on  a  contract,  where  the  parties 
to  that  contract  are  in  pari  delicto.  Where  men  have  beca 
relieved  from  the  effects  of  illegal  or  fraudulent  contracts^ 
It  has  been  on  the  ground  that  the  party  seeking  rdiief  nras 
not  equally  guilty;  as  in  the  case  of  a  recovery  for  money 
paid  under  a  usurious  contract,  or  to  the  creditor  of  a 
bankrupt  to  induce  him  to  sign  a  certificate ;  in  both  which 
cases  the  pressure  of  the  borrower's  or  bankrupt's  situation 
excepted  them  from  the  operation  of  the  rule, 
(a)  AnUf  33.  In  the  important  case  of  Austin  v,  Wtnston/ji)  though 
there  was  some  division  in  the  opinion  of  the  Court,  yet 
,  all  agreed  there  had  been  a  fraudulent  combination  in  both* 
The  Judge  who  did  not  carry  his  opinion  as  far  as  some  of 
the  others,  laid  down  the  following  rule :  ^^  The  doctrine 
*^  I  subscribe  to  is  this,  that  in  cases  of  equal  frauds  com* 
'*  mitted  against  third  persons,  (I  mean  where  the  parties 
^^  thereto  are  equally  guilty,)  although  such  frauds  operate 
•  *'  no  injury  to  the  rights  of  such  third  persons,  and  create 
*'  no  rights  in  favour  of  the  parties  thereto,  yet  in  that 
**  case  possession  stands  for  the  right  5  and  that  one  vc^aa* 
^^  teer  in  such  fraud,  may,  as  against  his  equalhf  guOty 
"  companion^  retain  an}'  advantage  he  has  gained.'  (^) 

There  is  nothing  in  Graves/*  situation  to  exclude  him 
from  the  benefit  of  the  general  rule.— In  1791,  Wise^  who 
had  previously  for  a  mere  trifle,  purchased  of  Dmtgherty^ 
the  supposed  heir  of  Windsor  Brown^  all  his  claim  to  the 
estate  of  his  ancestor,  fraudulently  obtained  bovtL.Lawra^- 
son  the  administrator  of  Windsor  Brown ,  a  general  power 
of  attorney,  under  the  pretext  of  collecting  some  money 
which  he  said  was  due  to  the  estate  of  Windsor  Brewn\ 
from  a  gentleman  in  Richmond.    Lawrasfm  was  t9tdlf 
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ignorant  of  the  claim  against  th^  Commonwealth  for  the  votembsb^ 
military  services  of  his  intestate ;  and  nothing  passed  be-  ^^^• 
tween  him  and  Wist  on  the  subject*  'If  it  was  fraudulent, 
immoral,  and  unjust  in  Wise  to  attempt  to  sell  those  certifi- 
cates in  which  he  had  no  right  or  interest,  and  for  receiving 
which  he  had  no  power ;  it  was  equally  so  mGraves  to  en* 
deavour  to  get  possession  of  them,  with  a  full  knowledge 
that  Wise  had  no  power  to  dispose  of  them*  All  the  papers 
were  submitted  to  Graces :  the  power  of  attorney  from 
Lawrason^  upon  the  face  of  it,  shews  that  Wise  had  no 
power  to  draw  or  to  sell  certt^cates  ;  and  there  is  full  evi- 
dence that  Grave*  knew  it :  for,  during  the  treaty,  he  en* 
deavoured  to  intimidate  Wise  into  a  sale  by  telling  him, 
♦that  if  he  would  not  accede  to  his  offer  of  600/.  he  would  *  583 
go  and  offer  that  sum  to  Lawrasorij  who  was  then  living 
in  Alexandria^  and  get  another  powet  of  attorney  revoking 
hiSf  He  entered  into  a  negotiation  With  Wise  for  the  pur- 
pose of  obtaining  those  certificates,  paid  him  600/.  knowing 
that  he  had  no  right  to  sell,  and  carefully  concealed  the 
transaction  from  Dougherty  and  Lawrason^  who  were  both 
on  the  spot ;  but  who,  getung  notice  of  it,  defeated  hia 
p]:ojects  by  selling  to  others.  On  what  principles  of  law 
or  equity  can  he  ask,  from  a  Court,  restitution  of  his  mo* 
ney  I  Wise  had  been  offered  650/.  f6r  the  same  papers,  by 
other  speculators.  They  both  knew  that  if  applicatioa 
were  made  to  Lawrason  for  more  specific  powers,  the 
whole  business  would  have  exploded,  imd  they  would  have 
been  defeated  in  their  views.  They  therefore  both  con- 
cluded that  it  \yas  best  to  close  the  contract. 

CcUl  and  Randolph^  for  the  appellee,  contended  that  the 
principle  on  which  Mr.  Hay  solely  rested  his  argument, 
had  no  application  to  the  present  case.  Wise  had  purcha- 
sed of  Dougherty^  the  only  heir  at  law  of  Windsor  Broxvn^ 
^  known  in  this  country,  his  claim  to  the  estate  of  his  ances- 
tor, for  a  less  sum  than  it  was  worth ;  and,  concealing  his 
views  from  Lawrase^  he  fraudulently  obtained  from  him 
a  power  of  attorney  sufficiently  extensive  in  its  operation 
to  authorise  the  drawing  of  this  claim ;  for  it  appears  that 
the  only.objection  of  the  auditor  was,  that  the  indorsement 
was  without  a  date.  This  was  a  fraudulent  transaction  of 
Wise  alone,  not  a  combination  to  injure  a  third  person ; 
and  there  is  no  proof  that  Graves  knew  that  Wise  had  prac- 
tised a  fraud  on  Dougherty^ 

An  attempt  has.  been  made  to  infer  a  fraud  in  Graves^ 
because  from  the  face  of  die  papers  it  is  presumed  he  musH 
have  known  that  WisehsA  no  right  to  sell  the  claim.    This 
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yoTRMB^R,  b  reversing  the  rule.     Fraud  must  always  be  proved,  and 
1807.       can  never  be  presumed. 

'  .  The  intimidation  held  out  by  Graves  to  Wise^  that  if  he 
did  not  let  him  have  the  papers,  he  would  go  to  Lawrastm 
and  get  new  powers  revoking  his,  was  merely  the  language 
of  a  negotiator ;  he  was  endeavouring  to  make  the  best 
bargain  he  could.  But  admitting  that  Graves  had  got  ano- 
ther power  of  attorney  from  Lawrason  ^'^-^though  it  miglit 
have  availed  him  at  law,  yet  it  would  not  in  equity :  fo|r 
knowing  die  right  of  Wisey  he  would  have  been  a  mere 
*  584  trustee  for  his  use,  and  a  Court  of  Equity  *would  have 
compelled  him  to  give  up  the  papers.  If,  indeed,  Graves 
and  Lawrason  both  had  knowfi  the  right  of  Wtse^  and  had 
combined  to  defeat  him,  it  would  have  been  an  illustration 
of  the  rule :  they  would  have  been  in  part  delicto. 

This  is  not  like  th^  case  of  Austin  v.  Winston.  There 
both  parties  intended  to  perpetrate  a  fraud.  Winston  in» 
tended  to  defeat  the  Commonwealth,  and  Austin  intended 
to  repel  its  claim  in  the  same  way.  In  the  present  case. 
Wise  was  in  possession  ef  the  papers ;  and  Graves  purcha- 
sed them  without  any  express  or  implied  knowledge  of  any 
other  claim  to  them,  and  without  an  intention  to  defraud 
any  person. 

To  bring  the  case  within  the  rule  of  equity,  and  the  opi- 
nion of  the  Court  in  Austin  v.  Winston^  there  must  be  equal 
guilt:  for  *'  whensoever  the  criminality  of  one  of  the  par- 
^^  ties  is  held  not  to  exist,  and  the  transaction  as  to  him, 
^^  ceases  to  be  scandalous,  equity  does  not  refuse  to  hearken 
*^  to  his  pretensions."    This  is  the  doctrii^e  laid  down  by 
(a)See  Judg.  one  of  the  Judges  in  that  case,(a)  which  was  not  under- 
^oaneUopi'  stood  to  have  been  denied  by  any  of  the  others.     The  law 
»u#im>.4^43.  ^^  subjects  of  this  kind  will  be  found  in  the  same  opinion. 
^^  It  is  on  all  hands  admitted  as  a  general,  perhaps  as  a  uni- 
*^  versal  proposition,  that  in  pari  delicto  potior  est  comBtio 
^^  defendentis :   but  in  the  application  of  this  rule,  some 
^^  important  distinctions  have  been  solemnly  and  ably  set- 
**  tied.     It  is  said  in  them  that  the  prfhibiticms  enacted  by 
*^  positive  law  in  respect  of  contracts  are  of  two  kinds ; 
^^  1st.  To  prevent  weak  or  necessitous  men  from  being 
**  overreached,  defrauded,  or  oppressed ;  and  ^d.  Those 
^  {prohibitions  which  are  founded  on  reasons  of  policy  and 
(^)SeeJudg.  *•  public  expedience. "(A)     No  part  of   the  conduct  of 
J^omu^topin-  Qraves  comes  within  the  maxim  just  cited ;  and  the  case  is 
the  ciwes'"     simply  this,  that  Graves  has  paid  a  sum  of  money  for  pro- 
there   checL  per^  to  which  Wise  could  make  no  tide.   There  is,  conse- 
quendy,  nothing  to  impeach  the  decree  of  liie  Chancellor 
which  directed  the  money  to  be  refunded* 
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By  the  whole  Court  (consisting  of  Judges  Fleming,   kovembbk, 
Roane,  and  Tucker)  the  decree  of  the  Chancellor  was         1^7. 
JlFFIR^CED.  \>^^>r\^ 

Wise 

V. 

♦Meredith  against  Johns  and  Benning^  4e  535 

ON  an  appeal  from  a  decree  of  the  Superior  Cpurt  of  After  a  rer. 
Chancery  for  the  Richmond  District  pronounced  in  Sep*  ^'c^  ^w  thq 
Umber,  1802,  by  which  the  bill  of  the  appellant  was  dis-  jj.^^^[]j^ 
hissed.  ingindama. 

This  was  originally  an  action  at  law  instituted  in  the  gu,  and  a  re- 
District  Court  of.  Prince  Edward  by  the  appellee  against  ™^  ^Ij^ 
the  appellant,  and  was  brought  into  the  Court  of  Chancery  to*"!^t*T 
by  an  injunction  to  the  judgment  of  the  said  District  new  uial,  a 
Court*  Court  of  E- 

The  circumstances  which  gave  rise  to  the  original  suit  JJJi^Joualyto 
were  these :  yohn  Johns  was  high  sheriff  of  Buckingham  interpoac. 
County  for  the  years  1784  and  1785 ;  one  of  his  deputies 
was  Peter  May,  who  qualified  in  November,  1783,  and  gave 
bond  to  the  high  sheriff  for  the  due  execution  of  his  office, 
with  Charles  May,  John  Benning^  and  William  Meredith 
his  securities:  in  -4/^ri/,  1785,  William  May,  brother  of 
Peter,  was  on  the  motion  of  John  Johns,  the  high  sheriff, 
sworn  and  admitted  his  deputy ;  and  as  an  indemnity  to 
the  high  sheriff  for  the  transactions  of  William  May,  his 
brother  Peter  (whose  assistant  he  was)  had  previously,  in 
February,  1785,  entered  into  a  bond  to  the  said  high  she* 
riff,  with  Archelaus  Austin  and  John  Cabell  his  securities : 
in  August,  1785,  the  Commonwealth  obtained  a  judgment 
against  Johns,  the  high  sheriff,  for  arrearages  of  taxes  of 
1784,  who,  on  the  9th  of  June,  1788,  obtained  a  judgment 
against  Peter  May,  and  his  securities  Charles  May,  John 
Benning,  and  William  Meredith  for  the  same,  amounting 
to  415/.  13s.  5d.  and  83/.  tOs.  9d.  damages;  to  the  rendi- 
tion of  this  judgment,  no  objection  was  made  by  Peter 
May,  or  any  of  his  securities ;  on  the  11th  of  June,  1788, 
an  execution  issued  upon  this  judgment,  which  was  levied 
upon  the  property  of  Benning  and  several  slaves  of  the 
estate  of  Charles  May:  these  slaves  were,  through  the 
means  of  Peter  May,  clandestinely  removed  to  the  state  of 
North'Carolina,  but  were  pursued  by  the  sheriff,  accom* 
panied  by  John  Benning,  brought  back,  and  sold  for  the 
sum  of  198/. :  about  the  same  time,  the  whole  of  the  slaves 
of  Peter  May  and  William  Meredith  were  also  removed  ta 
North-Carolina^  leaving  the  whole  burthen  of  the  cxecu- 
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jroTEMBCR,  tion  (except  what  had  been  raised  by  the  sale  of  Charlet 
1807.  May^s  negroes)  to  be  borne  by  Jokn  Benning;  who  peti- 
tioned the  General  Assembly  for  relief,  and  was  allowed 
until  September^  1790,  to  pay  the  principal  and  interest,  the 
damages  being  remitted  ;  Benning  paid  into  the  treasury 
"""the  sum  of  m^L  l^s.  besides  having  paid  to  individuals 
several  other  sums,  which  he  alleged,  were  for  the  delin« 
quency  of  Peter  May. 

In  August^  1789,  5<?72wiw^  instituted  an  action  on  the 
case,  in  the  District  Court  of  Prince  Edward^  against  Wil^ 
liam  Meredith^  stating  specially  the  undertaking  for  Peter 
May^  on  his  exhibiting  a  sufficiency  of  property  to  indem* 
nify  his  sureties  ;  that  a  judgment  was  obtained  by  John 
jfohns^  thehighsheriff,  against  the  plaintiff,  for  certain  non- 
feasance and  failure  of  duty  by  Pete^r  May  as  his  under 
sheriflf;  the  amount  of  which  judgment  was  paid  by  the 
plaintiff;  and  that  he  being  about  to  sue  and  implead,  and 
ntiove  against  Peter  May  for  indemnification,  the  defendant, 
not  ignorant  of  the  premises^  but  craftily,  &c.  intending  to 
defraud  and  injure  the  plaintiff,  ^^  did  secretly  and  malt* 
"  ciously  take  and  .carry  azuay  the  slaves,  horses,  cattUy 
^^  household  goods,  goods  and  chattels  of  the  said  Peter 
*'  May,  to  parts  unknown,  and  doth  keep,  secrete  and  con* 
^^  cealthem,  and  also  did  then  and  there  aid,  assist  and  coun^ 
"  sel  the  said  PeteR  in  removing  himself  to  part^unknovjn^ 
"  to  the  end  that  the  plaintiff  might  be  prevented  from 
"  recovering  indemnification  as  aforesaid;'*^  by  which  remo- 
val, &c.  the  plaintiff  was  prevented  from  recovering  the 
said  sum  of  money,  (the  amount  of  the  judgment)  to  his 
damage  of  700/.  At  the  District  Court  of  Prince  Edward 
held  the  4th  oi  June,  1791,  the  Jury  sworn  to  try  the  issue, 
(which  was  "  not  gui/ty,^^)  returned  a  verdict  for  the  plain- 
tiff, with  500/.  damages:  on  a  motion  for  a  new  trial,  the 
.Court  took  time  till  the  next  day  to  consider  on  it ;  and 
then,  after  ^^  hearing  the  arguments  of  counsel,  and  ma- 
*^  ture  deliberation  thereon  had,  the  motion  for  a  new  trid 
"  was  overruled ;"  but  no  exception  Was  taken,  or  gratanh 
stated  for  the  application  for  a  newtriaL  In  May,  1791, 
Meredith  obtained  from  the  Judge  of  the  High  Court  of 
Chancery,  an  injunction  to  this  judgmen;,  sutinga  varie^ 
of  matter  to  shew  that  the  damages  were  excessive,  aad 
the  demand  of  Benning  overrated  by  the  Jury ;  particu- 
larly that  he  had  offered  to  (fsxy  Johns  one-third  of  the 
judgment,  if  he  would  exonerate  him,  .which  he  refused  lo 
do ;  that  Charles  May  had  removed  all  his  slaves  to  North' 
Carolina,  and  there  being  a  connexion  between  Johns  and 
Benning,  he  was  apprehensive  ths^  it  was  the  determiaa- 
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tion  of  Johns  to  enforce  the  payment  of  the  judgment 
from  him  alone  ;  to  prerent  which,  he  removed  his  slaves 
also  to  North-Carolina^  together  with  several  others  which 
had  been  given  by  him  in  marriage  *with  his  daughter  to 
Peter  May^  but  which  were  sold  by  the  said  Peter  May  to 
him  in  payment  of  a  pre-existing  debt  i'or  a  tract  of  land ; 
that  the  slavesVemained  in  North- Carolina  only  about  five 
or  six  weeks,  during  which  time  the  resolution  of  the  Gen- 
eral Assembly  was  obtained  granting  further  time  for  the 
payment  of  the  debt  to  the  Commonwealth ;  that  most  of 
the  defalcations  of  Peter  May  arose  from  the  transactions 
of  his  brother  William  May^  who  was  admitted  a  deputy 
by  the  high  sheriff,  and  for  whose  conduct  the  complainant 
was  not  responsible.  And  by  an  amendment  to  the  origi-' 
sal  bill  he  stated,  that  at  the  trial  of  the  suit  at  law  he  was 
not  prepared  to  shew  that  the  whole  of  the  slaves  carried 
to  North'Carolinay  including  those  in  the  possession  of  Peter 
May  were  his  own  property,  the  charge  in  the  declaration 
not  being  so  precise  and  specific  as  to  induce  a  belief  that 
such  proof  was  necessary. 

The  answer  of  Benning  and  J  ohm  denied  all  the  equity 
of  the  bill :  the  former  expatiated  on  the  injury  to  which  he 
had  been  subjected  in  being  compelled  to  sacrifice  his  pro- 
perty in  order  to  meetthe  whole  of  the  judgment :  charged 
Meredith  and  his  co-securities  with  injustice  in  removing 
their  property  beyond  the  process  of  the  Courts  of  this 
Commonwealth,  and  stated  that  Meredith^  so  far  from  at- 
tempting to  justify  his  conduct  in  removing  the  property, 
did  not  adduce  any  kind  of  testimony  to  prove  that  it  was 
his  own  ;  and  that  the  Jury,  in  estimating  the  damages, 
had,  doubtless,  gone  on  the  idea  that  the  fraudulent  con- 
duct of  Meredith^  in  assisting  Peter  May  to  remove  his  pro- 
perty, had  imposed  the  payment  of  the  whole  debt  on  the 
defendant,  Benning. 

The  Chancellor,  \n  November^  1791,  dissolved  the  in- 
jcmction  ;  but,  at  a  subsequent  term,  upon  the  coming  in  of 
additional  evidence,  reinstated  it,  and  directed  a  new  trial 
of  the  issue  at  law  ;  which  was  had  before  the  District 
Court  of  Richmond^  in  September^  1801.  On  this  trial  ano- 
dier  verdict  was  found  for  Benning^  with  475/.  69.  8^.  da- 
mages. John  Johns^  having  several  other  demands  against 
Peter  May^  for  delinquency  in  office,  brought  suit  against 
hhn  and  his  securities,  in  i^'mrf£^ar^  District  Court, 
and  at  the  September  term,  1793,  obtained  a  judgment  for 
103^  Os.  9  U2d.  and  costs  ;  which  judgment  was  founded 
on  the  award  of  Miller  Woodson^  Thomas  Gibson^  and 
Samuel  Dnvaly  to  whom  was  referred  thp  settlement  of 
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all  matters  in  controversy   between  the  parties   in  that. 
suit. 

♦In  September^  1802,  the  Chancellor  directed  an  account 
to  be  taken  by  a  commissioner  of  the  Court,  and  a  report 
made  of  what  was  due  from  Peter  May  to  John  yohnSyZnd 
of  the  payments  in  discharge  thereof  by  his  securities  re- 
spectively. The  commissioner  reported  the  balance  due  on 
the  several  judgments  oi  Johns  against  Peter  May  and  his 
securities  to  be  602/*  4^«  7cL  including  interest ;  and  from 
an  examination  of  the  account  accompanying  the  award  of 
the  arbitrators  in  the  last  mentioned  suit,  and  a  comparison 
of  dates,  he  infcfrred  that  although  the  arbitrators  in  their 
statement  had  taken  into  view  the  transactions  of  Willtawt 
May^  the  assistant  oi  Peter ^  yet  that  from  the  late  period  at 
which  he  qualified,  the  first  judgment  obtained  by  Johns 
against  Peter  May^  and  his  securities,  must  be  considered 
the  just  sum  for  which  they  were  responsible,  at  thattime, 
and  totally  imconnected  with  the  transactions  of  Wtl&am 
May, 

In  September^  1802,  the  Chancellor  dismissed  the  com- 
plainanrs  bill,  from  whicli  an  appeal  was  taken  to  this 
Court. 
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Stuart^  for  the  appellant*  The  following  points  will  be 
f  elied  on  :  1st.  It  will  be  contended  that  the  cause  of  ac- 
tion, as  laid  down  in  the  declaration,  if  supported  by  evi- 
dence, is  not  sufficient  either  in  a  Court  of  Law  or  Equity 
to  justify  the  verdict  and  judgment  rendered  at  law*  The 
cause  of  action,  it  will  be  recollected,  was,  that  Mere£th 
had  assisted  Mqi^  in  the  removal  of  his  property  to  Norths 
Carolina.  If  this  point  should  be  decided  against  us,  we 
will  secondly  shew  indisputably  that  the  properly  carried  to 
North-Carolina^  did  not  belong  to  May  but  to  Mere{Bth  ; 
and  3dly,  that  the  money  paid  by  Benning  was  in  his  own 
wrong,  as  at  the  time  of  the  payment  May  was  not  a  de- 
faulter for  a  single  farthing.  If  all  these  points  ^hotdd  be 
decided  against  us,  we  shall  rely  that  Meredith  should  only 
be  made  liable  for  his  proportional  part,  as  a  co-security  ; 
instead  of  which  he  has  been  made  liable  for  the  whole* 
His  taking  his  slaves  to  North-Carolina  was  only  to  avoid 
paying  the  whole  debt  ;— 4ie  was  always  willing  to  have 
paid  his  part. 

As  to  the  Ist  point.  It  is  contended  that  there  is  nothing 
m  the  evidence  which  shews  any  impropriety  in  the  con- 
duct of  ^rr^^iM  and  May^  in  carrying  the  property  to  ^orM- 
Caroltna,  It  appears  from  the  plaintifF^s  own:5bewing  in 
the  declaration,  that  before  there  was  *any  judgment  oc 
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Kbotion  in  behalf  of  the  high  sheriff,  Meredith  assisted  Jfay 
in  the  removal  of  the  property.  Has  not  a  person,  before 
any  restraining  process  has  been  issued  against  him,  a  right 
to  remove  his  property  from  one  place  to  another  ?  Had 
there  been  an  execution,  or  writ  of  ne  exeat^  it  is  admitted 
tha^  it  would  have  been  a  violation  of  the  law.  Is  that  old 
opinion  to  be  revived,  that  a  person  assisting  another  to  re- 
move out  of  the  State,  is  liable  for  his  debts  ?  But,  if  there 
was  a  right  of  action,  it  was  not  inBenntng :  he  was  a  co- 
security,  standing  in  the  same  situation  as  Meredith^  and 
had  not  been  made  liable  to  pay  any  thing.  But  if  the 
Court  should  think  this  point  against  us,  we  shall  2dly  es-^ 
tablish,  that  the  property  which  was  complained  of  as  being 
reroeved,  was,  in  fact,  the  property  of  Meredith^  and  that 
he  had  a  right  to  remove  it  wherever  he  pleased.  From 
the  bill  it  appears,  that  in  the  year  1783,  before  May  be- 
came a  deputy-sheriff,  or  was  incumbered  at  all,  he  made  a 
purchase  of  Meredith  of  a  tract  of  land  to  the  amount  of 
500/.  This  fac(  is  proved  by  three  witnesses  :  it  is  also 
proved,  by  two  other  witnesses,  that  other  parts  of  the  ac- 
count of  Meredith  against  May^  stated  in  the  record,  were 
for  money  advanced  and  upon  valuable  consideration*  Af- 
ter these  transactions,  and  before  the  issuing  of  any  execu- 
tion, th^re  was  a  settlement  of  accounts  between  May  and 
his  father-in-law  Meredith^  and  a  bill  of  sale  executed  by 
the  former  to  the  latter  for  the  slaves  which  May  had  re- 
ceived as  a  marriage  portion  with  the  daughter  of  Meredith* 
There  is  no  evidence  to  oppose  the  fairness  of  this  trans- 
action. It  further  appears  that  there  was  a  considerable 
balance  still  due  from  May  to  Meredith.  If  this  property 
were  his  own,  he  cannot  be  placed  in  a  worse  situation  than 
if  it  had  remained  in  this  State.  Will  the  removal  of  his 
own  property  compel  him  to  pay  more  than  his  just  propor- 
tion as  a  co-security  i 

I  come  now  to  the  3d  point,  on  which  I  principally  rely ; 
and  will  shew  the  propriety  of  the  interference  of  a  Court  of 
Equity.  There  was  a  suit  commenced  in  the  District 
Court  of  Prince  Edward  by  Johns  against  Peter  May  and 
his  securities,  for  defalcations  by  May^  while  he  acted  as 
the  deputy  of  Johns.  The  matters  in  controversy  were  re- 
ferred to  arbitrators,  who  found  it  difficult  to  separate  the 
particular  causes  of  action  in  this  suit,  from  those  which 
produced  the  judgments  in  the  Court  of  Buckingham^  ob- 
tained by  motion  in  behalf  of  Johns  against  his  deputy  May 
and  his  securities.  They,  therefore,  ♦took  a  view  of  the 
whole  transactions  of  Peter  May^  from  the  commencement 
•«f  his  sheriffalty  to  its  close  :  the  result  of  which  was  that 
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lrovBiABB«>  RHer  May  was  a  delinquent  for  103^  O^.  9d»  only  ;  and 
1807.  William  May^  as  sub-deputy,  was  delinquent  upwards  of 
SQOU  William  May  was  as  much  the  deputy  of  the  high 
sheriff  as  Peter^  but  his  transactions  were  confined  to  the 
District  of  Peter  May  alone^  by  his  consent  and  that  of  the 
high  sheriff.  The  record  shews  that  William  May  qualifi- 
ed as  a  deputy  at  the  instance  of  the  high  sheriff ;  and 
moreover  that  Peter  May  gave  bond,  with  new  security, 
for  the  faithful  performance  of  the  duties  of  his  office.  We 
contend,  therefore,^  that  for  the  transactions  of  WUHam 
Mau^  the  first  securities  of  Peter  are  not  liable*  Not  a  cent 
of  the  money  paid  by  Benning  was  on  account  of  the  dcfsri- 
cation  of  Peter  May^  but  of  William  only :  for  the  securities 
of  Peter  had  already  paid  more  than  he  was  in  default.  If 
the  high  sheriff  admits  an  additional  deputy  to  act,  and 
takes  security  for  his  conduct,  he  takes  the  responsibility  on 
himself,  and  discharges  the  securities  of  his  first  deputy. 
This  is  a  thing  of  personal  trust  and  confidence,  and  the  se^ 
curities  enter,  purely  on  the  ground  of  a  knowledge  of  the 
deputy.  Would  it  not  be  unreasonable,  when  the  securijttes 
of  Peter  May  had  confidence  in  him  alone,  to  permit  the 
high  sheriff  to  introduce  William  May^  in  whom  they  might 
have  no  confidence,  and  charge  diem  with  his  transacdoHs  ? 
But  why  did  the  high  sheriff  ask  for  further  security,  if  he 
thought  the  former  securities  of  Peter  May  were  bound  ? 

If  the  report  of  the  referees  be  correct,  we  are  clearly  ex- 
onerated. Johns  refers  to  this  very  report  and  makes  it  a 
part  of  his  answer  ;  Benning  also  refers  to  Johns^  answer 
and  makes  it  a  part  of  his.  But  it  will  be  argued  that  this 
^  case  is  forever  closed  by  the  judgments  at  law.  Can  this 
be  true  when  the  parties  themselves  refer  to  the  report  of 
the  referees.  They,  therefore,  completely  open  the  case  to 
the  interference  of  a  Court  of  Equity.  Suppose  there  had 
been  as  many  verdicts  in  an  action  of  debt  upon  a  bond  as 
the  law  would  allow,  would  not  a  Court  of  Equity  inter- 
fere, if  it  appeared  that  the  money  was  not  due  f  So  in  this 
case,  we  have  been  sued  for  removing  property  which  was 
our  own,  and  judgment  has  been  obtained  for  a  sum  much 
larger  than  we  were  on  any  principle  bound  to  pay. 

But  how  can  it  be  accounted  for,  that  the  verdict  was  for 
the  whole  debt,  against  one  security  who  was  only  bound 
with  others  \  Is  there  any  principle  of  law  or  equity  ^whtch 
will  justify  thia  verdict  i  If  the  Court  should  think  that  we 
are  bound  at  all,  it  can  only  be  for  our  proportional  part. 
No  damages  can  be  demanded  by  Benning  for  any  sacri- 
fices which  he  may  have  made  in  raising  money  to  pay  the 
<lcbt  for  which  he  was  bound  as  the  security  of  Petei-  May 
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The  case  of  Halcomb  v.  Fhurnoy{a)  settles  diat  question. 
The  most  that  can  be  said  is,  that  Meredith  is  bound  for  one 
third  of  318/.  18«.  which  appears  to  be  the  whole  sum  paid 
by  Benning.  Meredith 

It  will  appear  at  the  lirst  view  that  the  object  of  Mere-  j^^^  ^ 
Ath  in  removing  his  property  was  not  to  avoid  the  pay-  Bennin^. 
ment  of  his  just  proportion.     Before  he  removed  any  of 


his  property,  he  sent  to  Johns  and  offered  to  pay  his  full  («)  2  Callg^ 
proportion,  if  he  would  exonerate  him  from  the  residue.  ^^* 
^The  only  deposition  which  goes  to  call  in  question  the 
integrity  of  Meredith^  is  that  of  William  May  ;  but  two 
other  witnesses  prove  the  disposition  of  William  May  to- 
-Wards  Meredith  ;  and  there  are  circumstances  which  shew 
that  no  attention  should  be  paid  to  it.  He  says  that  the 
tiegroes  of  his  father  Charles  May  were  brought  to  the 
house  of  M^redith^  and  that  he  was  very  active  in  convey- 
ing them  out  of  the  State.  Now;  is  it  probable  that  Mere^ 
iRth^  who  was  apprehensive  that  he  should  have  the  whole 
debt  to  pay,  woidd  be  assisting  in  carrying  the  slaves  of 
one  of  his  co-securities  out  of  the  State  f  But  there  is 
other  evidence  which  shews,  that  it  was  with  great  reluc- 
tance Meredith  could  be  prevailed  on  to  take  any  of  his 
property  out  of  the  State.  He  was  placed  in  this  situation : 
one  of  his  co-securities,  Charles  May^  was  carrying  his 
property  out  of  die  State  ;  Benning^  the  other  security,  was 
the  relation  of  Johns^  who  refusing  any  terms  of  accom- 
modation, he  was  still  more  apprehensive  that  he  should 
have  the  whole  debt  to  pay.  But  after  his  return,  and  when 
his  property  was  out  of  the  reach  of  the  law,  he  still  made  a 
^proposition  to  Johns  to  pay  his  full  proportion.  Under 
these  peculiar  circumstances  his  character  cannot  be  im- 
peached for  wishing  to  avoid  the  pa}anent  of  more  than  his 
just  proportion. 

Upon  the  whole  view  of  the  case  Meredith  has  been  an 
injuml  and  an  oppressed  man.  There  has  been  a  verdict 
against  him  for  500/.  when  not  more  than  106/.  were 
due. 

Wickham^  for  the  appellee.  Mr.  Stuart  has  certainly 
done  justice  to  the  cause  of  his  client,  so  far  as  it  respects 
Ae  points  which  he  has  thought  proper  to  submit  to  the 
consideration  of  the  Court :  but  the  counsel  on  the  other 
♦side  must  know  that  if  they  expect  to  gain  the  cause,  it  %  592 
must  be  on  points  which  have  not  yet  been  made.  Ad- 
mitting every  position  to  be  correct  as  stated  by  Mr. 
Stuart ;  the  question  still  occurs,  hov)  is  this  Court  to  say 
that  the  Chancellor  did  n*rong  in  dismissing  theMppellanfs 
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l^illt  /This  was  a  plain  action  at  law;  the  foundation  of 
which  was  the  appellant^s  assisting  a  public  defaulter  iik 
removing  his  property  out  of  the  State,  and  thereby  sub^ 
jecting  the  appellee,  who  was  his  security,  to  the  payment 
of  a  considerable  sum  of  money.  Mr.  Stuart  supposes 
that  this  action  is  not  maintainable.  But  if  this  objection 
— -  lay,  if  the  action  cannot  be  sustained,  is  a  Court  of  Equity 

to  sit  to  correct  the  errors  of  a  Court  of  Law  f  If  the  ac- 
tion were  not  sustainable,  why  did  not  the  defendant  move 
in  arrest  of  judgment,  or  sue  out  a  writ  of  error  ?  The 
District  Court  did  think  the  action  maintainable  :  for  thej 
rendered  judgment  on  the  verdict  of  the  Jury.  The  Judges 
were  applied  to  for  a  new  trial ;  they  had  the  case  a  day 
under  consideration,  and  rejected  the  application. 

This  cause  has  been  taken  up  as  if  it  were  of  llie  first 
impression,  and  has  been  argued  as  if  it  were  now  before 
a  Jury.  The  attention  of  this  Court  sitting  on  an  appeal 
from  a  decree  of  the  Chancellor,  has  been  drawn  te  points 
which  were  or  might  have  been  submitted  to  the  District 
Court,  of  common  law  jurisdiction.  After  all  those  things 
had  appeared  before  the  Court  of  Law,  the  defendant  fil^ 
his  bill  in  equity,  and  insisted  that  the  plaintiff  at  law  was 
bound  to  answer.  What  did  the  Chancellor  do  I  He  grant- 
ed a  new  triaL  It  was  an  action  of  tort^  not  a  case  of 
mere  equitable  jurisdictioq.  If  the  Court  of  Chancery 
could,  with  propriety,  interpose,  it  did  all  that  could  be 
done,  which  was  to  grant  a  new  trial:  and  what  could  this 
Court  do  were  it  to  interpose  \ — surely  it  could  only  grant 
a  new  trial  I — The  Chancellor  did  grant  a  new  tria!^ 
though  there  was  nothing  in  the  record  to  warrant  it ;  the 
parties  were  again  fully  heard,  and  there  was  another  ver- 
dict for  the  appellee. 

This  has  been  likened  to  the  case  of  Hakomb  v.  Flour^ 
noy  ;  but  it  is  totally  dissimilar  in  every  feature.  I  hold 
it  to  be  clear  law,  that  if  A*  be  indebted  to  B.  let  B.  be  put 
to  ever  so  much  trouble  in  getting  his  money,  lYiC principal 
and  interest  is  the  only  measure  of  damages,  because  it 
sounds  in  contract ;  but  if  A.  be  indebted  to  B.  and  C  a 
third  person  interfere  in  transferring  the  property  of  A. 
*  593  out  of  the  reach  of  the  law,  it  is  a  question  for  ♦the  consi- 
deration of  a  Jury  what  damages  they  will  give  for  the  real 
injury  sustained. 

It  is  said  that  Benning  had  no  cause  of  action,  because 
he  had  not,  in  fact,  paid  the  money.  This  is  a  question 
which  it  is  unnecessary  to  inquire  into,  in  a  Court  of  Equity. 
Benning  had  been  indulged  by  the  General  Assembly  ;  and 
probably  gave  new  security  \  the  debt  was,  therefore,  hiil 
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4>WD»     It  is  no  ground  for  the  consideration  of  a  Court  of  vovembek. 
Equity  J  that  the  party  had  no  cause  of  action  when  he  com-        l^or. 
menced  his  suit,  if,  at  the  time  of  the  judgment,  he  had  a 
right.  A  Court  of  Law  might  be  bound  to  turn  the  parties 
round,  but  not  a  Court  of  Equity. 

But  we  are  asked — can  a  man  be  prosecuted  for  carry- 
ing his  own  property  out  of  the  State  I — i  answer,  no  ;  if 
there  be  no  fraud  :  but  if  it  be  for  a  fraudulent  purpose 
he  may  be  prosecuted.  Whether  the  property  of  Peter 
May  was  fairly  acquired  by  Meredith  was  a  question  pro- 
per to  be  submitted  to  a  Jury.  We  must  presume  that 
there  was  evidence  before  the  Jury  to  satisfy  them,  that  the 
transaction  was  not  a  fair  one.  The  Jury  did  not  decide 
on  affidavits^  as  a  Court  of  Equity  must  do,  but  determined 
after  hearing  the  viva  voce  testimony,  and  weighing  the 
credibility  of  the  witnesses.  There  was  no  motion  to  the 
District  Court  to  certify  that  the  verdict  was  against  the 
weight  of  evidence,  and  tliis  verdict  weighs  against  all 
the  testimony  which  can  be  adduced.  The  Chancellor, 
notwithstanding  those  verdicts,  referred  the  accounts  to  a 
commissioner,  who  made  a  report ;  and  reported  correcdy 
if  it  were  a  mere  matter  of  account,  if  no  damages  were 
to  be  given  for  the  intromission  of  a  third  person  to  defraud 
a  just  creditor. 

The  transaction  between  Peter  May  and  Meredith  was 
fraudulent  upon  the  face  of  it.  After  Peter  May  had  be- 
come a  defaulter  as  a  deputy-sheriff,  then  the  debt  for  the 
land  was  for  the  first  time  thought  of.  There  was  no 
deed,  no  mortgage,  no  bond  ;  nothing  to  shew  the  trans- 
action. And  after  Peter  May  was  indebted  largely  for 
the  land,  Meredith  still  gives  him  eight  negroes.  Is  this 
presumable  I  He  trusts  this  man,  widiout  a  scrip  pn  paper, 
lor  a  large  tract  of  land,  and  then  gives  him  so  many  ne- 
groes, without  any  security  for  either.  This  case  is  clearly 
against  Meredith  if  it  be  necessary  to  look  into  it ;  but  it 
has  been  forever  closed  by  the  verdict  of  the  Jury. 

But  we  are  told  there  was  a  reference  of  a  subsequent 
suit  brought  by  Johns  against  P^^^er  May  and  his  securities, 
and  it  appears  that  Benning  has  recovered  of  Meredith 
♦more  than  Johns  was  entitled  to.  Did  tjiat  affect  Ben- 
ning ?  Did  it  prevent  him  from  bearing  the  whole  bur- 
then of  the  debt  I  Counsel  have  considered  Meredith  sim- 
ply as  a  co-security.  This  is  not  correct.  The  Jury  consider- 
ed him  as  a  man  fraudulendy  assisting  another  to  evade 
the  law.  Johns  bringing  his  action  against  Peter  May 
^d  others  his  securities,  it  was  the  duty  of  May  to  have 
4efended  the  suit  and  to  have  shewn  what  was  really  due. 
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Can  Peter  May  now  come  forward  and  aay  too  mudi  ^ 
recovered  by  Johns  ?  Under  the  circumstances  of  thia 
case,  any  man  assisting  May  to  secrete  bis  property  waa 
unquestionably  liable  to  Meredith  for  damages.  Whether 
any  thing  was  due  to  Johns  or  not,  was  of  no  importance* 

The  permission  of  Johns  to  introduce  WiUiam  JU€iy  as 
the  assistant  oi  Peter ^  cannot  vary  the  responsibility  of  the 
latter ;  for  he  would  have  been  liable  for  the  taxes  within 
his  District  whether  he  had  collected  them  or  not.  But  it 
is  altogether  a  mistake  in  point  of  fact,  that  Peter  May 
and  his  securities  were  made  liable  for  the  conduct  of  Wd^ 
Ham*  The  judgment  which  Benning'  had  to  pay,  was  tor 
the  taxes  of  1784  collected  by  Peter  May  exclusively,  be- 
fore William  was  admitted  his  security,  who  did  not  quail* 
fy  till  1785.  The  award  of  the  arbitrators  made  in  the 
subsequent  suit  of  Johns  against  Peter  May  and  his  secu- 
rities, embraced  the  taxes  of  1 785,  and  other  defalcations  of 
Peter  May.  The  referees  state,  that  after  Benning  had 
paid  all  the  judgment  first  mentioned,  he  owed  Johns  ob 
account  of  the  other  deficiencies  of  Peter  May^  the  sum  of 
103/.  being  his  proportional  part. 

But,  says  Mr.  Stuart^  there  is  no  principle  of  law  or 
equity  which  could  make  Meredith  liable  tor  more  thaii 
his  proportion,  as  a  co-security.  It  is  admitted  by  us,  that 
he  was  not  more  liable  for  being  security ;  but  he  was  liable 
for  the  fraud.  This  was  collateral  to  his  securityship. 
Surely  they  must  admit  that  he  is  not  the  less  liable  on  that 
Recount. 

As  to  the  character  of  Meredith^  I  am  willing  to  admit 
that,  in  private  life,  he  is  a  respectable  man  ;  b^t  there  it 
such  a  tning  as  fraud  in  a  technical  sense.  It  is  not  so 
clear,  however,  that  Meredith  acted  correctly.  Peter  M^ 
was  an  insolvent  debtor;  MerecUth  takes  his  property  ana 
that  of  Charles  May  and  conveys  it  off.  What  is  the  conf 
sequence  f  Benning  was  compelled  to  pay  the  whole  debt, 
instead  of  his  just  proportion.  But  Meredith  offered  to 
pay  his  proportion  to  Johns  ! — ^Was  Johns  bound  to  re- 
ceive ^it  ?  No.  Because  Meredith  was  liable  far  the  wh<de« 
How  often  does  it  happen  that  a  security  would  be  very 
glad  to  get  off  by  payipg  his  proportion  of  a  debt!  Bik 
by  what  rule  of  morality  did  Meredith  suffer  Benning  to 
he  ruined?  Hesmighthave  deposited  his  third  part  for  his 
use,  if  Johns  had  refused  to  receive  it.  But,  in  truth, 
there  is  nothing  in  the  record  which  warranted  the  inter* 
position  of  a  Court  of  Chancery  in  the  first  instance* 
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Hay  and  Randolph^  in  reply,  argued  on  the  supposition 
that  the  Jury  in  awarding  damages  to  Benning  in  his  action 
against  Meredith^  had  considered  it  a  mere  matter  of  ac- 
county  and  not  a  question  of  fraud,  on  an  action  sounding 
in  damages.  They  undertook  to  shew  that  Benning  had 
recovered  of  Meredith  a  much  larger  sum  than  was  due 
from  Peter  May  to  Johns  ;  and  inferred  from  thence,  that 
if  this  fact  had  been  known  to  the  Jury,  they  never  would 
have  given  such  excessive  damages  against  Meredith. 
They  also  contended  that  Meredith  was  entitled  to  the 
interposition  of  a  Court  of  Equity,  because  his  counsel, 
xsonfident  in  the  success  of  his  cause,  from  the  weakness 
of  the  testimony  brought  forward  against  him,  had  failed 
to  exhibit  evidence  in  their  power,  shewing  that  the  slaves 
carried  to  North  Carolina  were,  in  truth,  his  own  property ; 
that  the  balance  due  from  Peter  May  to  Johns  arose  from 
the  defalcations  of  WiUiam  Mat/j  who  was  admitted  a  sub* 
deputy  of  Peter'*s  by  Johns j  and  for  whose  conduct  the 
first  securities  of  Peter  were  not  responsible :  and  that  die 
award  of  the  arbitrators  in  the  suit  of  Johns  v.  Peter  May 
and  his  securities,  proved  clearly,  that  there  was  not  so 
much  due  from  May  to  Johns^  as  had  been  recovered  by 
Benning  of  Meredith* 

Judge  Tucker. — ^This  was  an  action  for  a  tort,  brought 
by  the  appellee  Benning  against  the  appellant,  in  which 
the  former  obtained  a  verdict  against  him  for  500A  for 
secretly  and  maliciously  taking  and  carrying  away  the 
slaves  and  other  property  of  one  Peter  May  (against  whom 
he  had  lawful  cause  of  action)  to  parts  unknown,  and  for 
still  keeping,  secreting,  and  concesding  them,  and  also  for 
aiding,  assisting,  and  counselling  the  said  Peter  May  in 
removing  himself  to  parts  imknovyn^  to  the  end  that  the 
flcnrUiff  might  be  prevented  from  recovering  against  him  ; 
with  an  averment  that  by  such  removal  of  the  property, 
and  of  the  said  Peter  himself,  to  parts  unknown,  the  ♦plain- 
tiff has  been  prevented  from  recovering  his  demand  of 
500/.  to  his  damage  700h 

lb  the  judgment  rendered  in  this  suit,  the  appellant  ob- 
tained an  injunction,  on  a  suggestion  that  he  was  the  real 
owner  of  the  slaves  removed,  and  not  Peter  May — and 
further  suggesting  a  variety  of  matter  with  a  view  to  shew 
that  Benning^s  demand  against  Peter  May  was  overrated 
by  the  Jury,  and  the  damages  excessive — but  not  charging 
any  surprise  at  the  trial,  nor  denying  that  part  of  the 
charge  in  the  declaration,  which  relates  to  the  concealment 
of  Peter  May^s  own  person^  or  of  his  other  property,  ci^-» 
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c/tpt  the  slaves.  The  Chancellor  directed  a  second  trial  to 
be  had,  when  the  Jury  found  a  verdict  for  475/.  6*.  8^ 
and  after  some  further  proceedings  in  the  Chancery  Court^ 
not  material  to  my  view  of  the  case,  dismissed  the  bill. 

The  District  Court  before  which  the  first  trial  was  had, 
was  moved  for  a  new  trial,  and  after  taking  time  to  con- 
aider  of  the  motion,  overruled  it — after  which,  the  appel- 
lant applied  for  and  obtained  his  injunction. 

Courts  of  Common  Law  have  been  with  reason  very  re- 
luctant  in  granting  new  trials  merely  on  the  ground  of  ex- 
cessive damages,  in  actions  founded  upon  a  tort ;  unless 
there  had  been  some  allegation  of  surprise  upon  the  party, 
or  some  misconduct  on  the  part  of  the  Jury.  Nor  have 
diey  of  late  years  in  England  granted  them,  without  hear- 
ing the  report  of  the  Judge  who  presided  at  the  triaL  la 
this  case,  the  Judges  who  did  preside,  and  hear  the  evi- 
dence, were  moved  for  a  new  trial,  and  refused  it.  No 
exception  was  taken  to  any  opinion  of  the  Court  upon  the 
trial,  nor  was  any  offered  to  that  overruling  the  motion. 
This  may  be  considered  as  equivalent  to  the  report  of  the 
Tudge,  and  a  decision  at  bar  on  a  motion  for  a  new  triaL 
The  interposition  of  a  Court  of  Equity  after  such  proceed* 
ings  had,  is,  I  believe,  without  example  in  that  country 
from  which  we  have  borrowed  our  system  of  jurisprudence, 
kowever  frequent  here,  of  late  years.  That  such  an  in- 
terposition may  sometimes  be  necessary  and  proper,  espe- 
cially after  trials  in  the  inferior  Courts  I  am  not  disposed 
to  deny.  But  where  the  Judges  of  a  Superior  Court  have 
presided  on  a  trial,  and  have  on  mature  deliberation  refu- 
sed to  grant  a  new  trilal,  it  would  seem  to  me  that  the  in- 
terposition of  a  Court  of  Equity  should  be  sparingly  ad- 
ministered, unless  for  some  reason,  which  evidently  could 
not  have  been  submitted  to  the  consideration  of  the  Court 
refusing  the  new  trial.  And  after  the  solemn  ^decisioos. 
of  this  Court  in  the  cases  of  Maupin  v.  Whitings  and  Tet' 
rel  v^  Dickt(a)  in  the  former  of  which,  it  was  decided  tha^ 
where  the  defence  is  purely  Legal,  it  should  be  made  on  the 
trial  at  law ;  and  in  the  latter,  tliat,  after  a  cause  has  been 
once  fully  decided  at  common  law,  equity  ought  not  to 
interpose ;  in  both  which  decisions  I  most  heartily  concur; 
ve  may  hope  that  the  lin^  of  demarcation  between  th^  twp 
jurisdictions  will  be  more  attended  to* 

The  defence  in  the  present  case  was  such  as  might,  and 
probably  was>  made  at  law  on  the  first  triaL  The  payers 
described  by  Mr.  Venabh  in  his  deposition,  with  which 
Meredith  furnished  his  counaeL  were  probably  ki^pt  b^cl; 
.from  the  cwvifiriw  whic;h  they  feU  that  thosp  pap^r*  wew 
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c^ufaer  inadmissible,  or  unimportant.  And  as  far  as  I  can 
judge  of  the  contents  of  themfrom  their  titles,  I  am  of 
the  same  opinion.  I'he  gist  of  the  action  was  for  the  ma- 
Htiously  aiding  Peter  May  to  remove  himself  and  his 
property  to  parts  unknown  to  the  plaintiflF,  to  the  end  that 
the  plaintiff' miff ht  be  prevented  from  recovering  the  money 
he  had  been  compelled  by  a  legal  judgment  to  pay  for  him.  ,  -*— 
The  tort  was  not  confined  to  the  removal  of  his  slaves^  or 
other  property :  it  is  expressly  charged  that  he  aided,  as- 
sisted, and  counselled  him  tp  remove  himself  as  well  as  his 
property ;  and  that  he  did  rfiis  malidously  with  a  view  to 
deprive  the  plaintiff  of  his  legal  remedy  against  him.  The 
Whole  charge  was  put  ia  issue  by  the  plea  of  not  guilty- — 
The  Jury  have  found  the  malice  and  the  intent,  as  well 
as  the  facts  both  with  respect  to  hh  person^  and  his  pro* 
perty.  A  case  more  properly  belonging  to  the  determina^ 
tion  of  a  Jurj'  cannot  easily  occur — they  had  a  right  to 
make  the  plaintiff  a  full  compensation  for  all  the  inconve- 
nience and  expense  he  had  been  put  to  by  the  defendant's 
malicious  conduct.  For  in  matters  of  tort  the  Jury  have  a 
right,  if  they  see  proper,  to  give  vindictive  damages.  The 
ease  of  Halcomb  v.  Flournoy^(a)  is  altogether  different ;  it  (a)  2 
was  an  action  of  debt,  not  an  action  founded  on  a  tort.  ^^' 
But  even  in  that  case  a  majority  of  the  Court  thought  that 
the  award  of  thie  arbitrators,  who  were  jurors  of  the  par- 
ties' own  choosing,  ought  to  be  sustained,  notwithstanding 
the  damages  awarded  might  have  been  given  in  considera* 
tion  of  injury  sustained  beyond  the  principal  and  interest  of 
the  money  actually  paid.  This  I  think  is  evident  from  the 
award  itself;  the  arbitrators  declaring  that  it  appeared  to 
them  that  the  plaintiff  had  been  put  to  very  great  trouble 
and  expense  by  travelling  to  and  n-om  Richmond^  and  that 
*his  negroes  had  been  taken  in  execution  to  satisfy  the 
judgments  against  him,  and  were  kept  out  of  his  posses- 
sion and  service  at  various  times,  from  which  he  sustained 
losses.  If  the  Jury  in  the  present  case  have  exceeded  the 
exact  measure  of  principal  and  interest  paid  by  Benning^ 
we  are  to  presume  that  they  had  sufficient  evidence  before 
ihem  to  satisfy  them  that  he  had  sustained  injury  beyond 
that  measure,  and  that  the  Court  also  was  satisfied  on  the 
same  point.  The  second  Jury  gave  a  verdict  for  the  same 
sum  within  35/.  which  shews  they  probably  proceeded  on 
similar  grounds.  Such  a  concurrence  ought  to  have  satis- 
fied the  Court  of  Chancery  that  the  first  verdict  was  not 
unreasonable— -I  therefore  think  the  dissolution  of  the  in- 
junction, and  the  final  dismission  of  the  bill  was  perfectl]^ 
fight,  and  that  the  decree  ought  to  be  affirmed. 
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Judge  Roane.  It  does  not  satisfactorily  sq>pear  from 
the  report  of  the  referees,  {Woodson  and  others,)  or  from 
any  other  testimony  in  the  cause,  that  the  money  recovered 
from  Peter  May  and  his  sureties,  in  June^  1786,  was  not 
due  by  him  to  his  principal*  AU  the  defendants  were  no- 
tified of  the  motion,  and  this  ground  of  defence  was  not 
taken  by  any  of  them ;  but  the  judgment  was  acquiesced 
in*  Notwithstanding  this  judgment,  all  the  securities  were 
safe^  as  long  as  Peter  May  himself  had  property  adequate 
to  the  payment  of  the  debt,  and  within  the  reach  of  the 
process  of  the  Court*  Benning^  fearing  that  the  whole, 
or  greater  part  of  the  debt  would  fall  on  him,  in  conser 
quence  of  the  eloigning  of  May*3  property,  brought  his 
action  against  Meredith  for  assisting  in  carrying  away  and 
secreting  the  property.  This  action,  though  in  form,  an 
action  of  tort^  was,  in  respect  of  damages,  to  be  regulated 
by  the  actual  myxry  sustained^  or  liabU  to  be  sustained; 
and  if  it  now  clearly  appeared  that  this  limit  was  exceeded 
by  the  verdict,  I  will  not  say  but  that  that  verdict  should 
be  pared  down  to  the  proper  standard*  It  was  not  an  ac-r 
tion  sounding  merely  in  damages,  but  one  in  which  a  just 
criterion  was  afforded,  whereby  the  damages  should  be 
estimated* 

The  injury  complained  of  in  the  action  in  Prince  Ed-- 
ivatd  District  Court  was,  that,  whereas  P.  May  had  pro« 
perty  amply  sufficient  to  pay  the  whole  debt,  and  thus  ae^ 
cure  Benning  from  all  loss  whatsoever,  this  property  was 
eloigned  by  the  defendant  Meredith^  and  Bennmg  made 
liable,  in  the  event  of  his  co-securities'  insufficiency,  to  pay 
the  whole  sum  due  on  the  Judgment  in  question,  as  well  as 
other  sums  for  which  P.  May  should  be  found  *to  be  lia* 
ble*  Admitting  that  the  damages  recovered  by  Benmng^ 
do  not  exceed  what  he  has  paicl,  and  is  liable  to  pay,  on 
account  of  his  suretyship  for  May^  the  effect  of  the  judg* 
ment  against  Meredith  is  to  place  him  {Benning)  in  the 
same  situation  as  if  May^s  property  had  never  been  remo* 
ved,  and  was  sufficient  to  pay  all  his  debts  as  sheriff,  for 
which  Benning  was  liable*  It  substitutes  Meredith^  in  lieu 
of  Mayy  in  standing  between  Benning  and  loss*  It  admits 
that  May  had  property  enough  to  effect  this  object^  and^ 
that  Meredith  by  his  act  has  made  the  debt  his  own*. 

It  would  be  entirely  inconsistent  with  this  idea  to  dixfide 
this  debt  between  Benning  and  Meredith^  and  make  Ben* 
ning  subject  to  some  loss  ;  for  the  Jury  were  satisfied 
when  they  rendered  their  verdict,  that  Benning  should  be 
subjected  to  no  loss  whatever*  Notwithstanding  the 
deposition  of  one  of  MereditKs  counsel  in  the  action  at 
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law ;  118  «  motion  for  a  new  trial  was  made  and  overruled, 
and  no  exception  taken,  we  must  conclude  that  enough  was 
proved  in  the  action  to  support  the  verdict.  It  would  be 
a  dangerous  proceeding  for  us  to  open  a  verdict,  on  the  • 
ground  of  a  defence  which  was  known  but  not  used  in  the 
trial  at  law  ;  I  here  allude  to  the  appellant's  claim  of  pro- 
perty in  the  slaves  removed* 

But  however  it  was  in  ihc^rst  trial,  the  appellant  might 
have  used  this  defence  in  the  trial  of  the  issue  in  the  Dis- 
trict Court  of  Richmond.  He  either  did  not  then  use  it, 
(and,  if  so,  his  omission  makes  against  him  in  the  present 
case,)  or  if  he  did,  that  defencq  was  reprobated  by  the 
Jury,  (who  are  the  best  judges  of  credibility,)  on  a  full 
consideration  of  the  testimony  in  the  cause  ;  and  this  last 
verdict,  concurring  with  the  first,  would  seem  conclusive; 
on  the  point* 

The  question  then  recurs,  is  John  Benning  placed  in  a 
better  situation  by  the  last  verdict,  that  if  P.  May's  pro- 
perty had  been  sufficient  for  his  indemnification,  and  had 
never  been  eloigned  i  The  report  of  the  commissioner 
shews  that,  on  the  22d  of  September^  1802,  Benning  had 
paid  (including  the  judgment  of  1793,  for  103/.  0^^  9  U2d. 
and  interest  on  both  judgments,)  602/.  4^.  7d. — If  the  sum 
paid  with  interest  on  account  of  the- /^r  judgment  be  de- 
ducted, he  will  have  paid  about  510/*  ;  and  that  solely  on 
account  of  die  first  judgment ;  without  taking  into  account 
the  sums  which  he  alleged  (and  which  he  mat  hs^yt  proved 
to  the  Juryjldiat  he  was  compellable  to  pay  to  private  indi^ 
vidnab  ;  or  taking  into  account  his  possible  liability  to  di- 
vide with  Charles  May  the  sum  which  he  {May)  has  been 
^compelled  to  pay,  on  account  of  that  judgment,  or  other 
judgm^its  against  P.  May.  Even  this  last  sum,  standing 
singly,  exceeds  the  amount  of  damages  assessed  by  the 
Jtiehmond  Jury,  if  we  were  even  to  add  thereto  interest  up 
to  the  date  of  the  commissioner's  report*  We  cannot, 
dierefbre,  without  entirely  losing  sight  of  the  ground  of 
the  action  in  Prince  Edzvard  District  Court  which  went  to 
an  entire  indemnity  of  Benning^  and  to  place  him  in  the 
same  situation  as  if  P*  May^s  estate  was  yet. amenable  to 
the  judgments  against  him,  ^nd  sufficient  to  satisfy  them, 
8id>ject  Benning  to  any  abatement  of  the  sum  recovered  by 
the  verdict  of  the  Richmond  Jury.  Meredith  therefore 
must  stand,  where  the  Jury  o{  Prince  Edward  has  placed 
him,  as  interposmg  between  the  surety  md  P.  May^  and 
subject  to  the  estimated  damages  arising  from  his  misfea-^ 
sance  in  the  instance  in  question.  He  does  not  stand  in 
this  case  in  the  light  of  a  securi^^  and  as  having  a  claim  to 
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contributtoh  from  his  co-securities  ;  but  is  to  retribute  tb 
Benning  that  injufy  which  he  has  actually  sustained  by 
means  of  his  {meredith^s)  conduct  in  relation  to  May's 
negroes.  Bcrmrng  therefore  is  to  be  protected  from  all 
loss  on  account  of  P.  May^s  default  in  die  present  instance, 
within  the  limits  of  the  sum  found  b^  the  Jury,  and  i% 
■  ■  not  to  divide  with  Meredith  the  sum  actually  paid  for  P. 
May. 

"SAy  opinion  is  that  the  decree  is  right  and  shoiild  be 
ADumed* 

Judge  Flemihg. — ^This  being  originally  a  special  action 
for  a  tori  commiued  by  the  appellant,  Meredkh^  in  secretly 
and  maliciously  taking  and  carrying  to  parts  unknown  the 
property  of  Peter  may^  deputy  sheriff  of  Buciingham 
County,  against  whom  the  plaintiff  Benning  had  a  le^ 
claim  as  one  of  his  securities ;  and  also  for  counselling  and 
assisting  the  said  Peter  in  removing  himself  to  parts  im- 
known,  whereby  the  said  plaintiff  was  prieventcd  from  re* 
covering  indemnification  of  the  said  Peter  ;  it  appears  to 
me  that  an  inquiry,  after  the  verdict,  into  the  accoimts  be- 
tween Johns^  the  high  sheriff,  his  deputies  and  their  secu- 
rities,  and  whether  Peter  May  was  responsible  for  the  mal- 
feasance of  WilRom  May^  another  imder  sheriff,  was  im^^ 
proper,  as  the  whole  matter  was  probably,  or  might  have 
been  before  the  Jury  on  the  trial  at  law  :  the  restilt  of 
which  was  a  verdict  for  500/.  damages ;  and  a  motion  for  a 
new  trial  to  the  Court  that  heard  the  whole  evidence,  was 
^  601  overruled,  after  time  had  been  taken  to  consider  the  *mo^ 
tion  ;  from  which  circumstance  it  is  to  be  presumed  that 
the  Court  was  satisfied  the  verdict  was  neither  contrary  to 
evidence,  nor  the  damages  excessive. 

The  defendant  Meredith^  however,  on  a  suggestion  of 
stnprise  at  the  trial,  and  stating  in  his  bill  sundry  matters 
respecting  the  original  controversy,  obtained  an  injuncdon 
in  the  High  Court  of  Chancery,  which,  after  several  in- 
terlocutory orders,  directed  a  new  trial  of  the  issue  at  law, 
which  was  had  before  the  District  Court  of  Richmond: 
where  there  was  no  suggestion  of  surprise  on  the  part  of 
the  defendant ;  and  there,  the  Jury,  who  were  the  proper 
judges  of  the  facts  proved  by  the  evidence,  and  of  the 
measure  of  damages  to  be  given  thereon,  assessed  the 
damages  to  475/.  6^.  %d. 

This  verdict  being  reported  to  the  High  Court  of  Chan- 
eery,  a  commissioner  was  directed  to  report  an  account  of 
the  sum  due  from  Peter  May  to  Johns  the  high  sheriff,  and 
'  of  the  payments  made  by  the  sureties  respectively:  oft 
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which  report  it  appeared  that  Benning  was  a  creditor  for 
payments  to  the  amount  of  602/.  4^.  7d. ;  whereupon,  on  a 
final  hearing  of  the  cause,  the  plaintiff's  bill  was  dismissed 
with  costs :  which,  as  the  controversy  between  Benning 
and  Meredith  was  not  a  matter  of  account^  but  simply  an 
action  for  damages  for  a  tort^  ought,  in  my  conception,  to 
have  been  don^  without  reference  to  a  commissioner. 

It  is  a  difficult  matter  to  draw  the  true  line  between  the 
jurisdiction  of  Courts  of  Law  and  Courts  of  Equity  ;  but 
there  is  a  well-settled  general  principle,  which  admits  of 
but  few  exceptions  ;  that,  where  a  person,  seeking  a  right, 
has  a  complete  remedy  at  law,  he  shall  not  go  into  a  Court 
of  Equity  to  obtain  it ;  so  on  the  other  hand,  where  a -de* 
fendant,  in  an  action  at  law,  has  a  full  and  complete  de- 
fence in  his  power,  and  neglects  to  aval  himself  of  it,  he 
shall  not  go  into  a  Court  of  Equity  for  relief  ;  and,  there* 
fore.  Courts  of  Equity  should  be  cautious  in  graniing*  in- 
junctions to  judgments  fairly  obtained  at  law.  The  great 
disproportion  between  the  number  of  those  that  are  dissol- 
ved and  of  those  that  are  made  perpetual  verifies  the  posi- 
tion. 

I  am,  in  this  case  of  opinion  with  the  other  Judges  that 
the  decree,  dismissing  the  bill  with  costs,  is  correct,  and 
ought  to  be  affirmed. 
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By  the  whole  Court  (consisting  of  Judges  Fleming, 
Roane  and  Tucker)  thp  decree  of  the  Chancellor  was 


AFFIRMED. 


end  of  vol.  I. 
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ABANDONMENT  OF  CON- 
TRACT. 

1.  What  circamstances  admitted  as 
presumptive  proof  o^  and  allowed 
to  be  established  bj parol  evidence 
against  a  deed.  Bigger^ a  Jidm*r 
V.  Mderaon — 54. 

%  A  contract  under  seal  adjudged  to 
be  set  aside,  (as  having  been  vaca- 
ted and  abandoned,)  upon  circum- 
stantial evidence,  without  anf  ac- 
knowledgment under  seal  of  such 
abandonment.  Cringan  and  Jit- 
cheaon  v.  MchoUon*a  £x*ra^^29. 
449. 

ABATEMENT. 

1.  Practice  where  an  injunction  abates 

by  the  death  of  the  defendant j"-' 
White  V.  Fitzhugh^  Lewis  and 
Johnston^  1,  2j~-^Isoj  Kenner  v. 
^ord— 204. 

2.  Where,  by  the  death  of  the  com" 
filainant.  Carter  v.  Washington^ 
ere— 203. 


S.  An  ejectment  does  not  abate  by  the 
death  of  the  lessor  of  the  plaintiff 
Kinney  v.  Beveriey-^^%1, 

4.  See  Action,  Na  2. 

ACCOUNT. 

1.  What  items  in  an  accmmty  exhibits 
ed  by  the  pkdntiff  at  lavf  and  de*' 
fendant  to  a  hill  qf  injunctiony 
ought  not  to  be  allowed  by  the 
Commissioner  of  the  Court  of 
Chancery.  Liftscomh's  AdnCr  v. 
Littlepage^s  AdrnW^^^Z,  47#. 

%  A  Court  of  Chancery  ought  not  to 
decide  upon  accounts  mutually  ex- 
isting and  controverted  between 
the  parties,  without  referring  such 
accounts  to  a  Commissioner  or 
Commissioners  to  report  thereup- 
on. Bland^  ^c.  v.  F^ya/^-544• 
548. 

3.  As  to  expunging,  by  the  Court  or 
Juryj  items  of  an  account  against 
a  testator  or  intestate  bearing  date 
more  than  five  years  before  his 
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death;  See  Ex  Bc  uxors  and  Ad- 
ministrators, No.  la 

ACCOUNT  BEFORE  COMMIS- 
SIONERS. 

See  Account^  Nos.  1,  2. 

1.  Not  to  be  allowed  of  atale  transac- 
tions, though  partly  subsequent  to 
the  date  <^  a  bond,  for  the  purpose 
of  establishing  discounts  against  it. 
Randolfih*9  Ex*r  v.  Randolph's 
jExV«— 181. 

3.  Not  to  be  taken  of  items  in  the 
claim  of  the  plaintiff  at  law  not  ex- 
hibited to  the  Jury,  nor  mentioned 
in  the  answer,  and  which  are  prior 
in  date  to  the  commencement  of 
the  suit  at  law.  Lifiacomb'a  Adm*r 
V.  Little/iage'e  Mm*r^^5S. 

ACTION. 

1.  An  action  cannot  be  maintained  on 
an  executor's  bond,  on  the  ground 
of  a  devastavit^  when  the  only  evi- 
dence of  it  is,  that  a  prior  judg- 
ment had  been  obtained  against 
him  OQ  the  bond  of  his  testator, 
and,  on  an  execution  issued  there- 
on, the  sheriff  returned  ^'  that  the 
"  executor  had  removed  out  of  the 
"  state.'*  Turner  and  others^  (Jus^ 
ticea  q/*  Fauquier^)  v.  Chinn'a 
Exr*8  and  others — 53. 

3.  An  action  on  a  joint  and  several 
bond  must  be  brought  against  aU 
the  obligors  jointly,  or  one  of  them 
singly  :  and  not  against  any  inter- 
mediate number  ;  and,  if  It  Resta- 
ted in  the  declaration  that  one  of 
the  obligors,  (who  is  not  sued,)  to- 
gether with  others,  sealed  the 
bond,  advantage  may  be  taken  of 
•  the  error,  notwithstanding  there 
was  no  plea  in  abatement,  Lrfl' 
fffitch  and  others  ▼•  Berkley'^2. 

3.  SeeDowsR,  Na  2» 

4.  GentrsX  indebitatus  assuinfisit  win 
not  lie  for  the  price  of  a  tract  of 
land ;  but  a  special  action  ought 
to  bt  brought  stating  the  circum- 
stances of  the  contract  Hoskins 
V.  Hoskins*  MnCr^%77^ 

5.  A.  executes  a  writing  obligatory  to 

B.  for  the  payment  of  tobmceo^  un- 


der a  fieeuniary  penaltjr,  with  a 
condition  annexed,  that  it  shall  be 
vdd  if  C.  shall  pay  the  tobacco,  or 
its  value,  to  A.  In  an  action 
brought  on  this  writing,  the  decla- 
ration asugns  a  breacm  of  the  con- 
dition ;  and  the  defendant  pleads 
fiayment.  The  verdict  and  judg- 
ment ought  to  be  for  the  penalty^ 
to  be  discharged  by  payment,  /tot 
of  the  tobacco  jifith  interesi  there^ 
ufiony  but  of  damages  for  breacb 
of  the  condition.  Overstreety  \^c, 
V.  MarshaU'^'^X, 

6.  Quercj  whether  one  partner  exe- 
cuting an  obligation,  binding  A^- 
self  and  his  heirs jjbr  himseffand 
the  other  fiartner^  can  subject  that 
other  partner  to  an  action  of  debt 
thereupon.  Shelton  v.  Pollock  V 
Co.— 423. 

7.  See  Declaration,  Na3. 

8.  An  action  may  be  maintained  b^ 
the  obligee  in  a  bond  of  indemni* 
fication,  on  the  recovery  of  a^judg^ 
ment  against  him,  without  proof 
of  satisfaction  of  such  judgment. 
MurreU  v.  Johnson* s  MnCr^ASO. 

9.  A  suit  cannot  be  maintained  in  the 

name  of  an  attorney  in  fact,  even  in 
a  court  of  equity.    Jones  v.  Harfs 

ACTS  OF  ASSEMBLY. 

1.  Commissioners  of  the  revenue,  wba 
under  an  erroneous  construction  of 
the  act  of  1786,  had  received  a  grea- 
ter compensation  than  they  were 
entitled  to,  were,  in  consequence  of 
an  adjudication  of  the  General 
Court  affirmed  by  the  Court  of 
Appeals,  held  liable  to  refund.  On 
a  motion  against  a  commissfoner 
for  this  money,  he  cannot  avail 
himself  of  the  act  of  limitations. 
Kemfi  V.  The  Commonw^alth'^-B5. 

%  An  act  of  assembly  authorising  the 
auditor  to  issue  a  warrant  in  &- 
vour  of  a  creditor  of  the  Common- 
wealth on  a  particular  fund,  vrill 
not  stop  the  interest  accruing  on 
the  debt,  unless  it  shall  appear  that 
the  fund  was  sufficient  at  the  time 
for  its  payment.  Commonwealth  r. 
J\revftonj  Ex'r  qf  Tucker^-J^fy. 
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S.  //  aetma^  that  under  the  act  of 
1785,  giving  a  widpw  dower  of  a 
trust-estate,  she  is  entitled  to  dower 
in  an  eqtdtable  estate  in  fee^Hm- 
fiie  contracted  by  verbal  agree- 
ment, to  be  conveyed  to  her  late 
husband,  provided  the  contract 
be  proved  to  be  such  as  would  au- 
thorise a  Court  of  Equity  to  de- 
cree the  legal  estate.  Roxoton  v. 
i2ow/on— 92. 

ADMINISTRATORa  ^ 

^ee  Executors  and  Admikistsa* 

TORS. 

AFFIDAVIT. 

1.  //  aeemsy  that  if  affidavits  be  fex* 

cepted  to  at  the  ru/e«,  and  not  ob- 
jected to  at  the  hearing  in  the  Court 
of  Chancery,  but  allowed  to  be 
read,  the  former  exception  is 
waived,  and  cannot  be  repeated 
in  the  Court  of  Appeals.  Rowton  v. 
Rowton — 110.  OO*  In  this  case 
two  of  the  jwdges  were  of  opinion 
that  the  affidavits  were  not  enti- 
tled to  any  weight,  principally  be- 
cause the  magistrate,  before  whom 
they  were  taken,  would  not  per- 
mit a  friend  of  the  appellee  to 
cross-examine  the  witnesses  ;  two 
others  were  of  opinion  that  the 
objection  was  not  sustainable,  ei- 
ther because  the  person  who  wish- 
ed to  interrogate  the  witnesses  did 
not  show  that  he  was  an  agent  of  the 
party,  or  because,  if  the  objection 
ever  did  exi^t,  it  was  waived  by 
permitting  the  affidavits  to  be  read 
at  the  hearing ;  and  the  fifth  |;ave 
no  opinion  as  to  the  objections, 
but  commented  on  the  evidence  as 
if  the  affidavits  had  been  regular- 
ly taken. 

2.  Not  a  part  of  the  record,  unless 

made  so  by  a  bill  of  exceptions. 
Garland  v.  Bugg — 374. 

3.  Of  two  of  the  jurors  that  they  were 
influenced  by  information  given  by 
one  of  their  own  body,  in  the  jury 
room,  not  a  ground  tor  granting  a 
new  trial.  FriceU  ^x*r  v.  H^ar* 
reny  Adtn*r  of  Fuqua^-'^S. 


4  Sheriff*8  return  of  service  of  a  de^ 
cree  nisiy  or  of  any  paper  not  di- 
rected to  him  in  his  official  capa- 
city ought  to  be  authenticated  by 
affidavit,    Anonymous — 206. 

AFRICANa 

1.  In  a  ccmtest  for  freedom  in  the 
case  of  native  Africans  and  their 
descendants,  who  have  been  ^d 
are  now  held  as  slaves,  the  onus 
firobandt  does  not  lie  on  the  persoQ 
claiming  them  as  slaves ;  but  it  is 
otherwise  with  respect  to  white  per- 
sons and  native  American  Indians^ 
and  their  descendants  in  the  ma- 
ternal lin^.  Hudgins  v.  Wrights-^ 
134.  144. 

AGREEMENT. 

1.  Agreement  Parol,  Statute  of  frauds 

and  perjuries  will  avail  the  de- 
fendant in  equity,  although  it  be 
not  formally  pleaded  :  it  is  suffi- 
cient if  he  merely  rely  on  it  in  hie 
answer^  as  a  ground  tor  not  carry- 
ing into  eflect  a  verbal  agreement 
concerning  lands.  Rowton  v. 
Rowton — 92. 

2.  When  the  verbal  evidence  of  aq 

agreement   is  contradictory,  the 
.  statute  of  frauds  ought  especially  to 
apply.    Ibid, 

3.  In  what  cases  one  party  is  bound  to 
immediate  performance  on  his  part, 
though  the  value  of  the  c(ynsidera- 
tion  IS  uncertain  ;  and  when  that 
shall  afterwards  be  ascertained, 
may  have  such  remedy  against  the 
other  party  for  the  deficiency  as 
shall  fcHS  equitable.  Long  v.  Uols^ 
/on^lll,  112. 

4b  See  Mortgage,  Nos.  1,  2. 

5.  Specific  Performance,  No.  1. 

6.  Bill  in  Chancery,  No.  5: 

7.  As  to  fraudulent  agreements  to  de- 
feat creditors.  See  Fraud,  No.  2. 

8.  Whether,  on  a  bill  for  specific  per- 

formance of  an  agreement,  a 
Court  of  Equity  can,  in  lieu  there- 
of, decree  a  sum  of  money  abso- 
lutely. See  Bill  in  ChancerT| 
Nos.  6,  r. 
Set  Contract,  Nes.  1. 4. 
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AMENDMENT. 

],.  Cannot  be  made  by  a  District  Court 
of  common  law  of  its  own  judg- 
ments, after  the  term  at  which 
they  were  rendered.  HallexfB 
AdnCr  v.  Boird  and  Young — 25, 

2.  An  executor  or  administrator  ought 
to  be  permitted  on  his  mfition^ 
though  not  attended  with  an  affi- 
davit, to  amend  his  plea  by  plead- 

'  \Ti%  fully  adminiatcTtd^  at  any  time 
before  the  trial,  if  the  Court  be 
satisfied  that  the  motion  is  not 
made  for  the  sake  of  delay.  ChU- 
holm  V.  Anthony-^'iT^ 

3.  An  erroneous  entry  of  a  decree 
may  be  rectified  upon  motion^  at  a 
succeeding  term  ;  and  any  mis- 
take committed  by  the  officers  of 
the  court,  or  gentlem^en  of  the  bar, 
may  be  corrected  in  like  manner. 
Mirr*8  Adm'r  v.  MUer'a  JEx  V  and 
o/A^r*— r204. 

ANSWER  IN  CHANCERY. 

I.  Or  PLEA,  the  proper  mode  of  ta* 
king  advantage  of  objections  which 
do  not  appear  on  the  face  of  the 
bill  itself.    Harris  v,  Thomas — 18. 

2»  An  answer  fiositirvely  denying  a 
fact  chacged  in  the  bill  ought  not 
to  be  outweighed  by  testimony  not 
equally  positive  on  the  other  side. 
The  Auditor^  tJ'c.  v.  Johnaorfs 
JS^r'x^^ae.  542. 

APPEAL. 

h  Executors  and  administrators  not 
to  be  required  to  give  security  on 
entering  appeals.  fViUon  v.  Wilr 
••n'*  Adm^r — 15.  and  Sadler^s 
Ex^stmd  Legatees  y.  Green — 36. 

9.  May  be  determined  in  a  District 
Court  at  the  term  to  which  the  re- 
cord is  brought  up.  Robertson  v. 
Braddick'^21. 

X  The  appellee  has  a  right  to  bring 
up  the  recor^k^Idid, 

4.  Aner  two  terms  huve  elapsed,  since 
the  appeal,  and  before  the  record 
is  brought  up,  judgment  cannot  be 
affirmed,  but  appeal  may  be  dis- 
missed with  cost9.  J^eUon  y. 
Matthewa'^21. 


5.  Notice  ought  to  be  giyen  of  vi  in- 
tention to  take  up,  at  the  first  term, 
in  a  chancery  case.    Lee  v.  Frame 

.  6.  Practice  when  to  take  up,  new  ap- 
peals—/6£cf. 

7.  Where  executors  and  legatees 
jointly  appeal,  the  legatees  (being 
in  possession  of  the  property)  may 
be  ruled  to  give  securit}'.  Sadiers 
Ex^rs  ^c,  V.  Gre^n— 26. 

8.  Will  be  taken  up  out  of  its  turn  on 

the  docket,  as  a  delay  caae^  if  the 
only  points  in  it  had  in  another 
case  been  decided  against  iht  9»* 
pellant.  Amdstead  v.  Butlers 
Adm'r^l77. 

9.  So  also  when  the  counsel  for  thei^ 
fiellee  chooses  to  confess  error. 
Buchanan  v.  Leeright'-^21U 

10.  So  also  if  the  counsel  for  the  apftet^ 
lant  will  not  say,  in  general  term9j 
that,  in  his  opinion,  there  is  error, 
but  merely  states  points  which  do 
not  constitute  error.  Garland  ▼. 
Sugg — 375. 

11.  Where  the  administrator  of  the  ap- 

pellee may  have  the  appeal  dis- 
missed on  motion^  without  a  scire 
facias,    Meeks  ^c.  v,  Baine — 339 

12.  Ought  not  to  be  granted  to  a  person 
not  interested.    Sayre  v.  Grimes'^ 

404 

13.  No  appeal  lies  from  an  order  of  a 

County  or  Corporation  Court,  for 
binding  out  an  apprentice^  txiat 
rescinding  his  indentures.  Cock- 
er* v.  Saunders  and  Hopkins^-^IX 

14.  The  Court  of  Appeals  has  no  dis- 
cretion as  to  the  costs  of  an  ai^)eal9 
but  must  allow  them  to  the  party 
prevailing.  Cockcy  Crat^/brd  6f 
Co.  V.  Robert  PoUok  ^  Ca— 499» 

50a 

15.  An  appeal  ought  not  to  be  allowed 
by  the  Court  of  Appeals  to  an  or*  ' 
der  of  the  Superior  Court  of  Chan- 
cery, disallowine  a  bill  of  review, 
although  the  right  of  property  had 
been  decided,  and  a  writ  of  habere 
facias  possessionem  awarded,  bvt 

an  account  remained  to  be  takeq^ 
and  the  commissioner's  report  had 
not  come  in.  Bovfyer^  ^c.  y. 
Lewis^^SX 

16.  See.  Attachment,  Na  3. 
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APPEALS^  SUPREME  COURT  OF. 

1.  Rules  of  PRACTiC£>in  I.  U.  in. 
and  409. 

%  Terms  of^309. 

47*The  terms  of  th«  Supreme  Court 
of  Appeals  have  since  been  alter- 
ed, in  consequence  of  a  memorial 
of  the  Judges,  presented  to  the  le- 
gislature at  its  session  in  Decem- 
ber, I807.  (See  Acts  of  1807,  c.  xL 
p.  21.  sect  1.  and  Rev.  Code,  voL 
%  c  115.  p.  145. 

They  are  as  follow : 

r  1st  to  commence  the  1st  day  of 
TThe  s  Marc/ij  and  continue  27  juridi- 

Ccaldays. 
«j.     <  24  the  15th  of  4^,  and  conti- 

C  tinue  44  juridical  days. 
#j-     C  3d  the  1st  erf  October^  and  coo- 
C  tim;e  55  juridical  days. 

3,  Cannot  award  a   9Upersed^iu  to 

stay  proceedings  on  a  judgment 
<?r  decree  of  a  County  Courts— 
Cheshire  v.  j1(ki7is(m^S62, 
4  See  Attachment,  Na  3. 

APPEARANCE  BAIL. 

1.  If  the  plaintiff  does  not,  in  the  first 

instance,  except  to  the  sufficiency 
of  the  appearance  bail,  he  cannot 
afterwards  object  to  receiving  him 
as  special  bail.  Dunlofis  v.  La- 
parte — 22. 

2.  After  the  appearance  bail  has  de- 

fended the  suit,  and  pleaded,  the 
defendant  may,  at  a  subsequent 
^rm,  be  admitted  to  appear,  give 
as  special  bail  the  same  person 
who  was  appearance  bail,  file  a 
plea  and  go  to  trial— /^'c^. 
3»  Jififiearance  bail  admitted  as  $fte- 
ctalj  after  four  terms  of  the  Fede- 
ral Court  had  elapsed,  and  after 
a  plea  had  been  filed  by  the  ap- 
pearance bail,  on  which  issue  was 
joined,  and  a  jury  had  been  char- 
ged, but  not  agreeing  in  their  ver- 
dict^ a  juror  had  been  withdrawn. 
Mainy  £x*r  ofHyndman^  v.  Turn-' 
buil'^24.   Mte. 

4.  How  judgment  to  be  entered  if  the 
appearance  bail  defend  the  suit, 
and  afterwards  waive  his  plea. 
See  Judgments,  Na  3.  and  Of- 
pxcs  Judgment,  No.  2. 


5.  Pischarged,  if  the  plaintiff  take  a 
confession  ^  judgment  against  the 
principal.  See  Office  Judg- 
ment, Na  3.  and  FUherand  others 
V.  Riddell^'^ZO.    M>te. 

,6.  If  the  sheriff  return  a  writ  "  exe- 
*<  cuted,**  and  the  name  erf  the  ap- 
pearance bail,  but  does  not  return 
the  bail-bond,  or  a  copy  thereof, 
to  the  clerk's  office,  together  with 
the  writ ;  judgment  ought  not  to 
be  entered  against  the  defendant 
and  baili  but  against  the  defendant 
and  sheriff.  Sheiton  v.  Pollock  ^ 
Co.— 423. 

APPRENTICE. 

U  No  a/tfieal  lies  from  an  order  of  a 
County  or  Corporation  Court,  for 
binding  out  an  apprentice,  or  re- 
scinding his  indentures.  JliWy  and 
Jesse  Coopers  v.  Saunders  and 
Hofik9ns'-4lS. 

2.  What  b  the  proper  remedy  in  such 

case.    Ibid — 420. 

3.  Quere.  If  an  apprentice  be  remo- 
ved out  of  the  county  or  corpora- 
tion in  which  he  was  bound,  can 
the  court  thereof  direct  the  over- 
seers of  their  poor  to  send  for  and 
bind  him  to  another  master  ?— >— 

/Wd— 414. 

4.  Alsoj  Quere,  Whether  an  appren- 
tice so  removed  to  a  ceunty  or  cor- 
poration, obtains  a  legal  settlement 
therein,  by  remaining  12  months 
during  his  apprenticeship.  Ibid-" 

414. 

ASSAULT  AND  BATTERY. 

1.  In  a  joint  action  of,  against  twelve 
defendants,  the  process  having 
been  served  on  two  only,  and  they 
having  appeared  and  pleaded  not 
guilty,  the  jury  found  them  ^^gvil- 
^^  tyy*  in  general  terms,  and  asses- 
sed damages  against  them  jointly  ; 
the  plaintiff,  in  consequence  of  an 
order  of  the  court,  released  a  part 
of  the  damages  to  those  defend- 
ants (saying  nothing  of  the  others) 
and  tooi  judgment  for  the  residue. 
After  this,  he  could  not  proceed  to 
obtaip  additional  damages  against 
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any  ^f  the  other  defendnBts.   Am* 

monett  v.  Harri%  and  Turpm 

488.  499. 

3.  What  course  the  plaintiff  ought  to 
have  pursued  instead  of  taking 
judgment  in  that  case.    79t</^-489. 

3.  What  step  the  plaintiff  ought  to 
take,  if  the  jury  in  a  joint  actioa 
<tf  assault  and  battery  assess  the 
damages  severally  against  the  se- 
veral defendants.    iSid'^'AQOk 

4.-  See  Damages,  Na  3. 

ASSETSw 

I.  By  »e scent,  where  they  need  not 
be  found  by  the  jury.  fVbo€{fbrd's 
heir  v.  Pendleion^-SOS. 

%  If,  on  an  issue  joined  on  the  plea 
of  filene  adminiatravity  the  jury 
find  0886(9  to  a  certain  amount  lesa 
than  the  plaintiff's  claim,  jtidg- 
ment  ought  to  be  entered  for  that 
amount  only  payable  immediately^ 
and  for  the  balance  payable  when 
m88et8  shall  come  to  tlve  defendant's 
hands.  Mmmoy  £x^r  of  Wiahartj 
V.  The  Commonwealth'^^TO. 

3.  See  Pleading,  Na  6. 

ASSUMPSIT. 

1.  General  indebitatua  €88um*mt  will 
not  lie  for  the  price  of  a  tract  of 
land,  but  a  special  action  stating 
the  circumstances  of  the  contract 
Ho8kin8  V.  Wright^  AdnCr  qf  Hoa^ 
kifu^^rs. 

%  On  the  trial  of  an  issue  on  the  ot- 
8um/i8it  of  the  teatator  vnthinjtoe 
year8y  an  assumpsit  of  his  execu^ 
tor  cannot  be  given  in  evidence  to 
prevent  the  operation  of  the  act  of 
limitations.  Fiaher^a  Ex*r  v.  Dun- 
eon^and  TumbulU^6Z, 

ATTACHMENT. 

1.  Will  not  lie  for  one  joint  complain- 
ant against  another  who  has  re- 
ceived more  than  his  proportion  of 
a  decree.    Jonea  y.  Jonea^^S. 

%  Where  debts  due  to  a  person  de- 
ceased  are  attached  in  chancery  by 
his  creditors,  his  executors  or  ad- 
ministrators may  appear,  file  their 
answers,  and  have  the  attachment 


dischar|;ed  on  their  motion,  witli- 
out  giving  security.  WiUon  t. 
WiUon'a  Mrn'ra^  e^Cw— 1€. 
3.  In  what  case  not  to  be  granted  hf 
the  Court  of  A^ptolk  against  'a 
sheriff  for  carrying  into  eflfect  an 
execution  under  a  decree  from 
which  an  appeal  has  been  grantecL 
Cheshire  v.  j1tkineon^210, 

ATTORNEY. 

I,  A  debt  due  from  an  attorney  to  his 
client,  for  money  collected  on  a 
judgment  J  is  only  a  debt  by  dmfiie 
contract.  Gathright  v.  Marshail^ 
Ex'or  of  Rind^^TT. 

%  A  suit  cannot  be  maintained  in  the 
name  of  an  attorney  in  fact,  even 
in  a  court  of  equity,  Jones  ▼• 
Hart's  ExWs^^ro.  476w 

3.  See  Costs,  No.  2. 

AUTHORITIES,  KUTISH. 

1.  How  far  obligatory  in  our  Courts. 
Baring  v.  Reeder-^lSHj,  161. 163. 

AWARD. 

1.  Not  to  be  avoided^  in  consequence 
of  any  calculations,  or  grounds  for 
it,  taken  by  the  arbitrators,  which 
are  not  incorporated  in  it,  or  an* 
nexed  to  it  at  the  time  of  delivery. 
Taylor^s  Adm^r  v.  NichoUon^^l. 

3.  Good' in  other  respects,  not  to  be 
vitiated  for  containing  a  matter  not 
mentioned  in  the  submission  ;  but 
such  matter  to  be  rejected  as«iM-» 
fUusage — mdn 


BAIL. 

1.  SeeAppEARANCE  Bail,  Nos.  1,2, 

3,4,5,6. 

2.  It  seems  J  that  where  a  judgment  is 

entered  in  the  clerk's  office  ag^ainst 
the  defendant  and  bail,  a  copy  of 
the  bail'4>ond  ought  to  be  inserted 
in  the  record.  Shelton  v.  PiUtock 
er  Co.— 424. 
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BILL  IN  CHANCERY. 

1.  Con^lainant  should  be  always  rea- 
dy to  suppitfrt  his  bill  of  injunction, 
even  before  answer  filed.  Bad- 
ford*9  JSx'rs  v.  Innea'a  Ex^x^^7, 

%  May  be  filed  1^  creditors,  admitted 
as  new  parties,  to  have  distribution 
of  an  equitable  fund,  after  a  deci- 
sion by  the  Court  of  Appeals  re- 
manding a  cause  to  the  Superior 
Court  of  Chancery  \  such  creditors 
stating  their  willingness  to  con- 
tribute to  the  expenses  of  the  suit. 
Anderson  v.  Anderaon  and  others 
—12. 

3.  Objections  apparent  on  the  face  of 

the  bill  may  l^  demurred  to  ;  but, 
if  not  apparent,  advantage  should 
be  taken  by  {ilea  or  answer.  Har» 
riav,  Thomas — 18. 

4.  Under  what  circumstances,  and  in 

what  courts,  a  person  may  file  a 
>  bill  in  chancery  to  contest  the  va- 
lidity of  a  will,  after  firobate.    See 
Wills,  Nos.  1,2,3. 

5.  After  an  action  at  law  has  been 
commenced  to  recover  damages 
for  breach  of  a  contract,  the  de- 
fendant has  no  right  to  file  a  bill 
to  c«mpel  the  plaintiff  to  accept  a 
specific  performance,  unless  some 
particular  grounds  of  equity  exists 
on  his  behalf,  excusing  and  reliev- 
ing against  such  breach,  and  show- 
ing that  the  contract  ought,  never- 
theless, to  be  specifically  enforced. 
Long  V.  Colaton^^llQ. 

6.  On  a  bill  for  specific  performance 

of  an  agreement,  the  court  ought 
not,  in  lieu  thereof,  to  decree  a  sum 
of  money ^  absolutely^  but  may,  con- 
ditionallyy  giving  the  defendant  his 
election  eiUier  to  pay  the  money, 
or  perform  the  agreement  sfiecifi- 
calfy.  HoQk  y .  jRm*— 31 0. 
71  In  such  case,  if  the  defendant  be 
guUty  of  contumacy,  and  the  court, 
from  the  want  of  evidence,  which 
he  is  bound  to  disclose^  be  not  able 
to  direct  a  specific  performance,  a 
sum  of  money  may,  in  like  manner, 
be  decreed  for  the  purpose  of  com- 
pelling the  production  of  such  evi- 
dence—/Aii. 


8.  Who  to  be  made  parties  in  bills  for 

a  discovery  and^ conveyance;  or, 
if  the  defendant  die,  in  such  cases, 
against  whom  the  suit  is  to  be  re- 
.  vived.  Key*s  Ex*rs  v.  Lambert— 
330. 

9.  Bill  for  restitution  of  money  paid  for 
I  certificates  which  the  vendor  had 

no  right  to  sell,  sustained^  and  the 
money  decreed  to  be  refunded. 
Wise  V.  Craig— $7S. 

BILL  OF  EXCEPTIONS. 

1.  When  a  verdict,  on  an  issue,  direct- 

ed out  of  chancery,  is  certified  to 
the'  court  sitting  in  chancery,  a  new 
trial  having  been  moved  for  and 
refused,  the  allegations  relative  to 
what  fiassedat  the  trial  <if  theis^ 
sue  stated  in  a  bill  of  exceptions  to 
the  opinion  of  the  court  in  refusing 
the  new  trial,,  if  no  firoof  of  the 
truth  of  those  allegations  appear 
on  the  record,  are  not  to  be  taken 
us  admitted  to  be  true,  by  the  court's 
signing  and  sealing  the  bill  of  ex- 
ceptions. Ffird  V.  Gardner  and 
otherS'"72. 

2.  An  affidavit  filed  in   support  of  a 

motion  for  a  continuance  which 
was  pvemiled,  is  not  a  part  of  the 
record,  unless  it  be  made  ao  by  a 
bill  qf  excefitions.  Garland  v. 
Bugg~^7^. 

BILL  OF  REVIEW. 

1.  May  be  allowed  by  the  Superior 

Court  of  Chancery,  after  affirm- 
ance in  the  Court  of  Appeals ;  for 
new  matter  of  fact ^  but  not  for 
matters  of  law,  M^  Call  v.  Graham 
and  Beall-^IS. 

2.  Not  to  be  allowed  on  additional  cir- 
cumstances mere/y  c<w^rm««^  facts 
originally  proved.  Randolfih^s 
jEjc'r  V.  Randolph's  Eafrsy  e^c.JL 
18a 

3.  Appeal  not  to  be  allowed  by  the 

Court  of  Appeals  from'  an  order  of 
the  Superior  Court  of  Chancery 
disallowing  a  bill  of  review,  unless 
the  decree  in  the  original  suit  had 
been^Tifl/,  and  the  parties  out  -of 
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court.  Bovfycr^  Ufc,  v.  Xrtw^*— 
553. 
4.  Note  the  diversity  between  a  bill 
of  review  and  a  supplemental  bill 
in  the  nature  of  a  bill  of  review. 
Ibid,  554.  559. 

BILL  OF  REVIVOR. 

'  1.  A  suit  in  chanc^ery  for  a  convtey- 
ance  of  lands,  in  case  the  defendant 
dies  before  a  final  decree,  ought  to 
be  revived  against  his  heirs  and 
devisees,  and  all  other  persons 
holding,  claiming,  or  in  any  maiv- 
ner  interested,  under  him,'  in  the 
lands  in  question.  K€y*8  Ex*r  ▼. 
Lambert — 3S0. 

BILL  SUPPLEMENTAL  IN  THE 
NATURE  OF  A  BILL  OF  RE- 
VIEW. 

Sec  Bill  or  Revibw,  Na  4. 

BOND. 

1.  A  bond  or  note  taken,  on  a  settle- 
ment of  accounts,  ibr  the  balance, 
including  the  interest  then  dutj 
cannot  be  impeached  on  the  ground 
of  usur^.    Brown  v.  Btent'-~A, 
%  Given  m  the  paper  money  times 
'    in  a  pecuniary  penalty,  conditioned 
*"   for  the  payment  of  tobacco^  how 
/the  verdict  and  judgment  should 
'^    be.    See  Actiok,  No.  5.  and  the 
case  of  Overstreetj  ^c,  v.  Mar- 
9haU^381. 

3.  As  to  the  manner  in  which  suit 

ought  to  be  brought  on  sl  joint  and 
several  bond.  See  Ac  t  i  on,  Na  2. 
and  the  case  ofLe/iwich  and  others 
v.  Berkeley^eiy  62. 

4.  An  account  of  stale  transactions, 
though  partly  subsequent  to  the 
date  of  a  bond,  not  to  be  allowed 
for  the  purpose  of  obtaining  dis- 
counts against  it.  Randolph's  Ejs^r 
V.  Randolph's  Ex'rsy  err.— 181. 

5.  Given  in  the  paper  money  times,  in 
what  case  not  subject  to  the  scale. 
Mcholas*s  Ex*rs  v.  7V/<?r— 332. 

d.  A  bond  being  given,  conditioned  to 
be  void  upon  the  obligor's  paying 
all  costs  and  damages  which  shall 
%e  awarded  iu  consequence  c^  the 


obligee^s  delivmng  to  him  a  tiegro 

slave,  a  judgment  obtained  by  a 
third  person  against  the  obligee  fcr 
the  same  slave  is  suffideut  to  war- 
rant an  action  on  the  bond,  with- 
out proof  of  satisjaction  of  the 
judgment.  MwrreU  v.  Johns<^9 
Adm*r^^460,A$Z. 

BOOK& 

1.  Whea  partnership  accounts  are  re* 
ferred  to  a  commissioner,  what 
boo^s,  and  with  what  directions 
relative  theretoi  a  court  <tf  chan- 
cery will  rule  the  parties  to  pro- 
duce before  him.  CaUoway  and 
Stepioe  v.  Tate^9. 

BREACH. 

1.  After  an  action  atcominon  law  has 
been  brought  to  recover. damages 

(  for  breach  of  a  contract,  the  de- 
fendant has  no  right  to  file  a  bill  ia 
equity  to  compel  the  plaintiff  to 
accept  a  stiecific performance  $  un- 
less some  particular  grounds  of 
equity  exist  on  his  behalf,  excusing 
and  relieving  agahist  such  breach^ 
and  'lowing  that  the  contract 
ottght  nevertheless  to  be  wecificaK 
ly  enforced.  Long  ▼.  ui/>/ois— 
110. 

2.  See  Pleadino,  Nos.  4,  5. 

3.  See  ACTION)  No.  5. 

BRITISH  DEBTa 

1.  'Die  Commonwealth  is  ftot  responsi- 
ble for  the  iwmnaL  amount  of  mo- 
ney paid  into  the  loan  office  ia  dis- 
charge of  British  debts ;  but  only 
for  its  value^  according  to  the  scale 
of  deoreotation.  The  Common-- 
wealth  Y.  Walker^s  Ex'r.^U. 


CHRTIFICATEa 

Where  taxes  were  payable  in.c«^ 
t^atesy  and  the  sheriff  indulged 
a  man  for  such  taxes  on  certain 
terms,  the  value  of  the  certificates, 
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at  the  times  when  finyable^  was  de- 
cided to  be  the  rate  at  which  th^ 
ought  to  be  allowed  to  the  sheriff, 
and  not  the  value  at  the  time  of 
making  the  allowance,  Lipscom^s 
jidm'r  v.Uttlefiage^sMm^r — 454, 
470. 

3.  A  person  losing  a  public  certificate, 
bearing  interest,  which  never  was 
transferred  to  him  by  actual  assign- 

'  ment  from  the  original  holder, 
ought  not,  by  a  suit  in  Chancery, 
to  obtain  its  renewal  from  the  Com- 
monwealth, without  making  the 
original  holder  a  party  to  the  bill. 
The  Auditor^  isfc.  v.  Johnson's 
-£-c*x— 536.  542. 

3.  See  Bill  in  Chancery,  Na  % 

CHANCERY. 

1.  A  Court  of  Equity  may  decree  against 

a  person  within  this  Commonwealth 
that  he  shall  convey  lands  lying  in 
another  State,  or  may  direct  a  deed 
to  be  cancelled  which  was  fraudu- 
lently obtained  by  him  for  such 
lands.  Guerrant  v.  Fowler  and 
Harris — 5. 

2.  Court  of  Chancery  always  open  to 

reinstate^  as  well  as  to  grants  an 
injunction.  Radford's  £x'rs  t. 
Innes's  -Ex*x— 7. 

3.  When  a  creditor  of  a  person  de- 
ceased has  a  remedy  against  his 
executor  or  adtninistrator  tU  lawy 
he  cannot  sue  in  chancery^  to  esta- 
b&sh  his  demand,  Bacheidor  v. 
Elliott's  Jidm*r^\0. 

4.  Under  what  circumstances  securi- 

ties of  executors  and  administra- 
tors may  be  sued  in  chancery,  be- 
f6i*e  a  devastavit  is  fixed  ou  their 
principal — Ibid, 

5.  Court  ought  to  give  directions  as  to 

reading  papers  on  the  trial  of  is- 
sues out  of  chancery.  Ford  v. 
Gardner^  ^c— 72. 
87*  See  the  entry,  in  the  case  of 
AtistirCs  AdnCx  v.  Winston's  JSx*r, 
where  the  Court  of  Appeals  di- 
rected what  papers  should  be  read 
in  evidence  on  the  trial  of  the  is- 
•  sue-^2,  53. 

6.  When^  for  what  causej  Sindinwhat 
court  J  a  person  intereiBiled  in  a  will 

Vol.  I. 


may  file  a  bill  in  chancery  to  con- 
test its  validity  after  probate.  See 
Wills,  Nob.  1,  2,  3. 

7.  Court  of,  may  decide  on  contradic- 
tory evidence  without  directing  an 
issue.  -  Rowton  v.  Rowton^92, 

6.  See  Bill  in  Chancery,  Na  5. 

9.  See  Account,  Na2. 

CHANCERY,  SUPERIOR  COURT 
OF. 

1.  Rules  of  Practice  in,  for  the 

Richmond  District,  iv. — vii. 
and  19. 

2.  Terms  of— For  the  Richmond 

District.    (See  Acts  of  1307,  c. 

14.  p.  22.  and  Rev.  Code,  2  voL  o. 

116.  p.  146.) 
The  first  to  commence  the"^ 

Ist  day  of  February j 

and  continue  24 
The  second,    1st  day    of 

JunCf  and  continue  24 
The  tliird,  1st  day  of  Sep- 
tember j  and  continue  24j 

3.  For  the  Williamsburg  Dis- 

trict. 
The  £rst  to  commence  the"^ 

1st  day  of  Aprils  and 

continue  24 
The  second,    1st  day   of 

•/fi/y,  and  continue  24 
The  third,  12th  day  of  Oc- 

tober^  and  continue  24  ^ 

4.  For  the  Staunton  District. 
The  first  to  commence  the** 

20th  day  of  March^  and 

contume  24 
The  second,   10th  day  of 

Julyj  and  continue  24 
The  third,  15th  day  of  JVb- 

vembefj  and  continue  24 J 

5.  The   several  Superior  Courts  of 

Chancery  have  power  to  grant  in* 
junctions  to  the  judgments  of  all 
courts  of  common  law  within  their 
respective  districts,  and  not  other- 
wise ;  thep/ace  where  the  court  of 
law  is  holdenj  and  not  the  residence 
of  the  fkirtiesy  furnishing  the  rule 
of  jurisdiction  in  such  cases.  Cocke^ 
Crawford  ^  Co,  v.  PoUok  ^  Co, 
—499. 


41 


Juridical 
^  days,  if 
businesa 
require. 


Juridical 

.  days,  if 

business 

require. 


Juridical 

.    days,  if 

business 

require. 
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COMBINATION. 

See  Fraud,  No.  2. 
CONFESSION  OF  JUDGMENT. 

.  h  By  the  principal,  discharges  the  ap- 
pearance bail.  FUher  and  others 
V.  JRiddc/l'^SSO.  Note. 

%  By  an  executor,  in  an  action  brought 
•  to  establish  a  dervastacvit^^  bars  re- 
lief in  equity.  Worsham  v.  M^Kefi" 
zie — 342. 

CONSTRUCTION  OF  STATUTE* 

1.  Of  the  firtrviso  relative  to  the  tax 
on  merchants  in  the  revenue  law 
of  January  23d,  1799.  Edmonds  v. 
Carpenter — 340. 

%  h  proviso  never  enlarges  tf^e  ope- 
ration of  a  statute,  especiaUy  in  a 
penal  law.    Jbid,^^3^2. 

CONSTRUCTION  OF  WILLS, 

See  D£V(SE]^  Nos.  ),  2,  3, 

CONTEMPT. 

1.  No  contempt,  of  the  Court  of  Ap" 
peals  in  a  sherifiTto  proceed  on  an 
execution,  after  an  appeal  allow- 
ed in  vacation  by  the  Judge  Vfho 
pronounced  the  decree^  but  before 
the  record  is  brought  up.  Cheshire 
V.  Atkinson — 210. 

CONTINUANCE, 

1.  Of  an  injunction^  ought  not  to  be 
granted,  unless  from  some  very 
great  necessity.  Fadford^s  £x'rs 
V.  Jnnes^s  JSx'jt— 5. 

2*  An  affidavit,  filed  in  support  of  a 
motion  for  a  continuance^  is  not  a 
part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions.  Garland 
V.  Buffg'^374. 

CONTRACT. 

1.  Where  it  niay  be  avoided  on  the' 
ground  of  drunkenness.  Wiggles- 
worth  V.  Steers^  ^c.-f  70. 

2.  A  Court  of  Equity,  unless  under 

particular  circomstances^  cannot 


compel  a  party  to  accept  a  spe- 
cific performance,  after  he  hav 
elected  to  proceed  at  law  for 
damages,  for  a  breach  of  the  ooo- 
tract.  See  Bill  in  Cbancekt» 
No.  5.    Long  V.  Colston^^llCL 

3.  See  Agreement,  No.  1. 

4.  A  contract  under  seal  decreed,  at 

the  instance  of  one  df  the  parties 
to  be  set  aside,  as  havmg  been  va- 
cated and  abandoned;  the  other 
(at  whose  request,  and  lor  whose 
benefit,  it  was  expressly  made) 
having  for  a  long  time  neglected 
to  carry  it  into  eiSect,  and  shown. 
by  particular  actsj  though  without 
any  acknowledgment  under  seed^ 
that  he  considered  it  no  longer  as 
in  force.  Cringan  and  Atcheson  v, 
Mcholson*s  Ex^rs — 429. 

CONTUMACY. 

Sec  Bill  in  Chancery, NaT. 
CONVEYANCE. 
See  Deed,  No.  1. 
CORPORATION. 

1,  A  bequest  being  made  to  the  ^^Bap-t 

**  tist  Association  that,ybr  ordtTza^ 
*'  ry,  meets  at  Philadelphia  aruut' 
**  ally 9**  can  a  Society,  incorporated 
under  the  name  of  the  Trustees  'ff 
the  Philadelphia  Baptist  Assoda- 
tiony  claim  by  virtue  of  that  be* 
quest,  without  proving  that  they 
were  actually  incorporated  at  ihe 
4inie  of  the  bequest^  and  that  they 
are  the  same  Society  intended  hy 
the  testator  ?  Jones  v.  Harfs 
^:crV— 471.  476. 

2.  See  Legacy,  No.  1. 

CORPORATION  COURT. 
See  CountyCoury  an0  Apprev- 

TICE. 

COSTS. 

1.  On  overruling  a  tn<rtion  in  the  Sor 
pcrior  Court  of  Chancery,  costs 
'  awarded^  including  an  attorney^ 
fce^    Jones  v.  «/bntf»— 91 
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2t  Mast  be  allowed  to  the  party  pre- 

.     vaiHog  in  the  Court  of  Appeals. 

Cocke  Ur  Co.  V.  Foilok  ^  Co. — 

499,  500, 

COUNT. 

h  The  effect,  of  several  coonts  in  a 
declaration,  some  good,  some  bad, 
and  a  general  demurrer  to  the 
whole  declaration,  the  counts  be- 
ing such  as  could  be  joined  in  the 
same  action.  SeePL£ADiNG,Ko. 
r,  8.    Roe  V.  Crutchfi€ld'"Z^2, 

COUNTY  COURT. 

1.  ](^otwithstandbg  a  will  has  been 
admitted  ^o  record  in  a  District 
Court,  a  County  Court  has  juris- 
diction to  try  its  validity.  Ford  v. 
Gardner  and  others^^TAc, 

S.  A  County  Court  sitting  in  Chance- 
ry  has  a  right  to  direct  an  issue  to 
be  tried  on  the  common  law  aide  of 
the  same  court.    Ibid,      .  . 

3.  See  Apprentice,  Nos.?  1,  2,  3,  4. 

COURSE  AND  DISTANCE., 

1.  When  a  deed  menUons  the  course 
and  distance  of  a  line,  without  any 
.  other  deacrifition  thereof^  parol 
evidence  is  admissible  to  prove 
marked  treea^  not  in  the  course  or 
termination  of  that  line,  to  be  the 
true  line  intended.  Baker  v.  Seek- 
rights  Leasee  of  Glascock — 177, 

COURT. 

1.  The  court  ought  to  leave  the  fiuffi- 
ciency  of  the  evidence  wholly  to 
|Ke  consideration  of  the  Jury,  and 
ought  not  to  instruct  them  that, 
from  the  whole  testimony  before 
themy  \Sc.  Fisher* s  Ex*r  v.  Dun  - 
can  and  TumbuH-^SM. 

3.  No  District  Court  of  common  law 
has  the  power  of  reversing^  alte^*- 
ing,  or  amending  its  own  judg- 
ments, after  the  term  at  which 
they  were  entered.  Jiedley^s  AdmW 
V.  noird  and  Young — 25. 

5.,  Meed  not  actually  exfiunge  itemsy 
in  an  account  which  bears  date 

^    more  than  five'  year^  from  the 


death  of  the  testator  or  intestate^ 
in  a  suit  against  executors  or  ^- 
ministrators  :  it  is  sufficient  if 
they  direct  the  Jury  to  disregard 
those  items.  Hoskins  v.  Wright^ 
Adm\  qf  HoskinS"-Z77, 
4.  If  the  Ceurt,  al  the  instance  of  the 
defendanty  give  an  eiToneoiis  in- 
struction to  the  Jury,  on  a  point  not 
material,  it  is  no  ground  for  i*e* 
versing  a  judgment  rendered  for 
the  filaintij/JTon  other  points.  Mur- 
rell  V.  Johnson^s  ./frfmV— 45a 

COURTS. 

See  Jurisdiction. 
See  General  Court* 

COVENANT. 

1.  Plea  of  not  guilty  to  an  action  of  j 
cured  by  verdict.  Bunnicutt  v. 
Carsley—lSS. 

2.  See  Jeofails,  Nos.  2,3. 

3.  See  Pleading,  Nos.  4,  ,5* 

CREDITOR. 

1.  May  be  admitted  as  a  new  partv  to 

have  distribution  of  an  equitable 
&nd,  after  a  decision  by  the  Court 
of  Appeals  remanding  a  cause  to 
the  Superior  Court  of  Chancery. 
Anderson  v.  Anderson  and  others 

—12. 

2.  How  far  a  combination  between  a 

creditor  and  his  debtor  to  defeat 
other  creditors  will  be  relieved 
against,  notwithstanding  the  de- 
fendant relied  on  the  maxim,  "  in 
**  fiari  delicto  potior  est  conditio 
"  d^endenHsr  See  Fraud,  No. 
a.  Austin's  Adm^x  v.  Winston^s^ 
-Cx'x— 33.  53. 

CREDITOR  OF  THE  COMMON- 
WEALTH. 

1.  Act  of  assembly  authorising  the  au- 
ditor to  issi|e  warrants  in  tavour  of, 
on  any  particular  fundy  will  not 
stop  the  interest  on  the  debt,  un- 
less it  appear  that  the  fun4  was 
sufficient  at  the  time  for  its  pay- 
ment. Commonwealth  v.  Afewton, 
JE:x*r  (f  Tu,cker-^90. 
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DAMAGES. 

4«  In  a  joint  action  of  assault  and  bat- 
tery against  several  'defendants,  a 
judgment  for  damages  against  one 
of  them  is  a  bar  to  the  recovery  of 
additional  damages  against  the 
rest.  Ammonett  v.  Jntarris  and 
Td^fiin — 48«.  499. 

2.  But  where,  in  such  action,  on  issue, 

or  writ  of  inquiry,  as  to  fiart  of 
the  defendants,  the  Jury  assess 
damages  as  to  them^  if  the  plaintiff 
does  not  take  judgment  for  those 
damages,  he  may  have  other  da« 
mages  assessed  on  other  issues,  or 
writs  of  inquiry,  against  the  other 
defendants,  and  finally  take  judg- 
ment against  any  one  of  them,  firo 
meUonhus  damnis.    Ibid. — i89. 

3.  Quere.  Would  the  case  have  been 
otherwise,  if  the  first  verdict  had 
only  apportioned  u/ion  the  defend^ 
ants  then  before  the  court  their 
quota  of  the  damages  ?      Ibid^-^ 

489,  490.  498. 

4b.  If  the  Jury,  in  2l  joint  action  of  as- 
sault and  battery,  assess  the  dama« 
ges  severally  against  the  several 
defendants,  (the  cases  of  them  all 
being  before  the  same  jury j)  it  is 
errory  unless  the  plaintiff  enter  a 
nolle  firosegui  against  all  but  one, 
and  take  judgment  for  the  dama- 
ges assessed  against  that  one,  in 
which  case  the  error  is  cured. 
/i^iVf— 49a 

5.  In  an  action  sounding  in  damages^ 
how  fana  Court  of  Equity  ought  to 
interpose  to  grant  a  new  triaL 
Meredith  v.  Benning — 585.  601. 

DATE. 

See  Derd,  Nos.  1,  2. 

I.  A  deed  of  cotivcyance  for  slaves 
having  been  signed,  sealed,  and 
delivered,  with  a  blank  left  for 
the  date,  the  donee  afterwards  in- 
serted the  date :  no  fraud  or  im- 
position appearing  to  have  beea 
practised  in  obtaining  it,  and  no 
evil  design  in  filliag  up  the  blank, 


the  deed  was  adjudged  to  be  good ; 
the  date  not  being  a  material  part 
thereof.  Whiting  v.  Damd  and 
others — 390. 

DEBT. 

'See  Action. 

DEBTOR  AND  CREDITOR. 

1.  In  a  suit  between,  how  far  a  trans- 
action, which  was  intended  hy 
both  to  defraud  the  other  cre- 
ditors of  the  debtor,  is  affected  by 
the  maxim,  "  in  pari  delicto  fio* 
<*  tior  est  conditio  defeTtdenits," 
See  Fraud,  Na  2.  and  Austin^s 
Adm^x  v.  Winston* s  Ejc^x — 33. 53L 

DEBTOR,  PUBLIC. 

See  Public  Debtor,  Na  1. 
Limitation,  Act  of,No.1. 

J)ECLARATION. 

See  Pleading. 

1.  A  suit  on  a  joint  and  several  bond 

must  either  be  brought  against  atf 
the  obligors  jointly,  or  one  of  then 
singly  ;  and  not  against  any  inter* 
mediate  number ;  and  intiiiscase, 
li  afifiearing from  the  declaration 
that  seven  obligors  sealed  the 
bond,  and  the  suit  being  against 
six  only,  the  judgment  was  rrvrr^- 
ed,  Leftwich  and  others  ▼.  Berke* 
leyj  Treasurer^-^l, 

2.  If  there  be  several  -counts,  ^ome 
good  and  some  bad^  but  such  as 
could  be  legally  joined  in  the  same 
action,  a  general  demurrer  to  the 
declaration  ought  to  be  overruled. 
Eoe  V.  CrtacJmdd^S^l^  362. 

3.  In  an  action  of  debt,  the  declara- 

tion being  against  A.  and  B.  mer- 
chants and  partners,  and  char- 
ging that  K.for  himself  and  B.  by 
his  certain  bill-penal  bound  ^jur- 
self  and  his  heirsy  &c.  (the  bill- 
penal  being  in  that  form,)  without 
containing  any  farther  averments, 
was  adjudged  te  be  insuflBckot  in 
law  to  maintain  the  action.  Shei'- 
ton  ▼.  FoUok  e^r  Co.— 423.  42T. 
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4  If  the  declaration  be  sabstantiallf 
defective,  the  judgment  must  be 
re.versed  in  toto,  Shelton  v.  PW- 
lok  Ur  Co,'-^27. 

See  Action,  No.  6. 


DECREE  NISI. 


1.  How  to  be  executed. 


DEED. 


Anonymotu 
—206 


1.  A  person  being  within  the  Common- 
wealth may  be  decreed  to  execute 
a  conveyance  for  lands  lying  in  an- 
other State,  or  to  cancel  a  deed 
for  such  lands  obtained  by  fraud. 
Chierrant  v.  Fowler  and  HarrU 

*^. 

%  For  slaves,  adjudged  to  be  good 
where  a  blank  was  left  for  the  datCy 
which  was  afterwards  inserted  by 
the  douee.  Whiting  v.  Daniel 
and  others — 390. 

3.  The  date  6S.  such  a  deed  is  not  a 

material  part  thereo£    Ibid. 

4.  In  what  case  fiarol  evidence  is  ad- 

missible to  prove  marked  trees  to 
be  the  true  line  intended,  though 
not  in  the  course  or  termination  of 
the  line  called  for  in  the  deed.  See 
Course  and  Distance,  Na  1. 

DEMURRER  AT  LAW. 

1.  If  there  be  several  counts  in  a  d6< 
claration,  someg<tod  and  aomebadf 
but  such  as  could  properly  be 
joined  iu  the  same  action,  a  gene^ 
ral  demurrer  ought  to  be  over- 
ruled.   Roe   V.   Crutchfield^-'^lf 

363. 

2.  In  such  case,  if  a  writ  of  inquiry  be 

executed  after  overruling  the  de- 
murrer, it  seems  the  defendant 
may,  nevertheless,  object  to  the 
admission  of  evidence  applying 
only  to  the  faulty  counts^  and  ten- 
der a  bill  of  exceptions,  or  demur- 
rer to  the  evidence  ;  or  may  ap- 
ply to  the  Court  to  instruct  the 
Jury  to  disre^rd  such  faulty  ac- 
counts. But  if  no  such  step  be  ta- 
ken, and  entire  damages  be  given, 
the  verdict  is  good,  and  judgment 


ought  not  to  be  arrested.    Ibid, — 

362. 

DEMURRER  IN  CHANCERY. 

1.  To  a  bill  of  injunction  exhibited  on 
the  ground  that  the  plaintiff  at 
law  was  dead  before  th6  judgment 
ought  to  be  sustained.  WiUiam" 
son*s  AdrfCr  v.  jififileberry — 207. 

S.  Proper  mode  of  defence,  for  objec- 
tions apparent  on  the  face  of  a 
bill.    Harris  V.  Thomas-^IH, 

DEMURRER  TO  EVIDENCE. 

1.  On  a  demurrer  to  evidence,  an  nn* 
conditional  verdict  is  not  error, 
provided  the  demurrer  be  after- 
wards determined  bv  the  court. 
Bigger^s  AdmW  ▼.  Alderson — 54. 

59. 

%  Stating,  (in  detinue^)  that  the  de- 
fendant offered  a  bill  of  sale  in  sup- 
port of  his  right,  seems  to  be  suf- 
ficient evidence  of  the  defeodant*8 
possession.    Ibid^-'^S. 

DEPRECIATION,  SCALE  OF* 

1.  Where  sfiecie  was  lent  to  the  colo- 
ny of  Virginia  before  the  war,  a 
certificate  issued  during  the  pa- 
per-money times  for  interest  upon 
it  ought  to  be  reduced  by  the  scale^ 
and  considered  as  a  payment  of  its 
nominal  amount.  tommowmeaUh 
V.  Xev)ton^  Ex'r  of  Tucker^90. 

3.  The  Commonwealdi  not  responsi- 
ble for  the  nominal  amount  of  mo* 
ney  paid  into  the  loan-office  in  dis- 
charge of  British  debts ;  but  only 
for  its  value  according  to  the  scale. 
Commonwealth  v.  Walker^s  Ex*t 
—144.  153. 

3.  At  what  time  the  scale,  in  such 

cases,  is  to  be  applied.    Ibid. 

4.  A  bond  given  in  the  paper-money 

times  is  not  subject  to  the  scale  o£ 
depreciation,  if  it  can  be  shewn  by 
circumstances^  though  not  appear- 
ing on  its  face,  that  the  debt  out  d 
which  it  grew  was  originally  pay- 
able in  sfiecie.  Mcholas's  Ex'rs 
v.  Tyler — 352. 
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5.  A  writing  obligatory,  for  the  pay- 
ment of  tobacco^  ander  a  pecuniary 
fieftaltyj  being  executed  In  the  pa- 
per-money times,  the  penalty  ought 
to  be  reduced  by  the  scale.  Over- 
street  J  i:rc.  v.  iMbr^Ao/^— 382. 

DETINUE. 

1.  The  Jury  may  exceed  the  prices 

of  the  slaves  laid  in  the  declara- 
tion. Bigger^a  AdrrCr  v.  Alderaon 
—54.  61. 
4^  What  evidence  of  the  defendant's 
poaaeaeion  is  su^cient,  after  ver- 
dict, a  bill  of  exceptions,  or  de- 
murrer, stating  such  evidence. 
Ibid.^^5. 

3.  When  detinue  will  lie  for  slaves 
conveyed  in  trust,  the  trustee  be- 
ing dead.  Bobinaop^'a  AdrtCr  v. 
^rocit— 214. 

4.  What,  special  verdict  is  insufficient 

in  detinue  for  slaves.    Ibid* — 214. 

5.  The  defendant  having  pleaded  non 
detinet  and  a  a/iecial  filea  in  bar, 
a  general  verdict  for  the  plaintiff 
5ras  sufficiently  responsive  to  both 
the  issues.  UarUmd  v.  Bugg^^ 
375. 

6.  A  slave,  the  prq>erty  of  A.  is  sold 
by  B.  (without  authority)  to  C.  and 
by  C.  delivered  to  D. ;  A.  brings 
an  action  of  detinue,  and  obtains 
judgment  against  C. ;  he  cannot 
afterwards  bring  an  action  for  the 
same  slave  against  D.  notwith- 
standing his  judgment  against  C. 
is  unsatisfied.  Murrell  v.  Johti" 
aon'a  ./f(/mV— 450. 

DEVASTAVIT. 

J^  A  judgment  against  an  executor  or 
administrator  aa  auch^  with  a  re- 
turn on  the  execution,  *^  that  he 
^has  removed  out  of  the  State,"  is 
not  sufficient  evidence  of  a  devaa- 
tavit  to  ground  an  action  on  the 
executorial  b«md.  Turner^  \^c.  v. 
CAinit,  ISfc, — 53,  54. 

2.  Qnere.  When  is  a  derva9t<n)it  suf- 
ficiently established  to  maintain  a 
suit  on  an  executor's  bond  I    Ibid. 

^  A  confession  of  judgment  by  an  ex- 
ec«(tori9.an  acticin  brought  foir  a 


devaatavit  bars  liis  relief  in  equity, 
Woraham  v.  M^Kenzie-'^4SL  349. 
4.  In  what  cases  securities  of  execu- 
tors and  administrators  may  be 
sued  in  chancery  before  a  devaata" 
vit  is  fixed  on  their  principaL 
Bacheldor  v.ElHofa  ./fc/m'r— 10. 

DEVISE. 

1.  Devise  to  the  testator's  two  sods 

and  a  daughter  severally,  for  the 
Hfe  qfeach  devisee y  and,  after  his 
€»r  her  decease,  to  his  or  her  chU.- 
dren ;  if  none y  to  the  other  two  de- 
visees,^ ii/ey  and  then  to  be  equal- 
ly divided  between  their  children  ; 
and,  if  aUhia  children  ahould  die 
vdthout  iaaue  ^  their  bodiea^  hU 
wife  livings  the  Hfe  eatate  should 
go  to  his  wife  dwring  her  natural 
tifcy  and,  after  her  <feath,  remain^ 
der  to  other  persons  s — the  two 
sons  and  dau^ter  take  each  an 
estate  for  life ;  and  the  remainders 
over  are  good,  and  may  take  eflfcct, 
the  conUngencies  not  being  too  re- 
mote. Smith  and  fvifey.Chqfin^m 
and  o/Aer«— 240.  303. 

2.  //  aeems  that  since  the  acts  for  dock^ 

ing  entails,  the  Courts  m  thia  coun* 
try  will  not,  by  implication,  turn 
an  express  estate  for  Hfe,  with 
limitations  over  in  remainder,  into 
a  fee-tail,  as  in  like  cases  in  En- 
gland. iJiU— 241. 
8.  A  testator  by  his  will,  made  in  1784^ 
devised  certain  lands,  vnth  fier- 
aonal  eatate  in  the  aame  clause^  to 
his  son,  and  Am  heira  forever  ;  and 
^^if  hia  aon  ahould  die  without  a 
^  lawful  heiry  remainder  over  to 
•*  the  testator's  grandson  :*  the  first 
devisee  took  an  estate  tail,  which 
was  converted  into  a  fee-simple  by 
the  act  for  docking  entails ;  and,  on 
his  dying  without  issue,  the  lands 
•  descended  to  hia  heira  at  laWy  an4 
did  not  pass  by  the  will  to  the  grand- 
son of  the  testator.  Eldridge  and 
another  v.  Fiaher-'^S9. 

DISCOUNT. 

See  BoKD,  No.  6. 
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DOWER. 

.  Whcu  to  be  allowed  in  an  equitable 
e9tate  infee-Hmfile  contracted  by 
verbal  agreement  to  be  conveyed 
to  the  husband.  See  Acts  o  J  As- 
sembly, No.  3.  Rowton  v.  /?ow- 
/on— .92. 

Writ  of  dower  imde  nihil  habet 
cannot  be  maintained  against  a  te- 
nant for  years  only,  but  ought  to 
be  brought  against  a  tenant  having 
the  inheritance^  or  an  estate  equal 
in  duration  to  the  Hfe  of  the  de- 
mandant. Miller  v.  Beverley — 
368.  372. 


DRUNKENNESS. 

1.  A  contract  avoided  on  that  account 
by  the  representatives  of  a  party 
thereto,  though  such  drunkenness 
not  occasioned  by  the  procurement 
of  the  other  party.  Wigglesworth 
y.  Steers  and  others — 70.  72. 


EJECTMENT. 

1.  That  the  term  stated  in  the  decla- 

ration of  ejectment  has  expired, 
previous  to  the  decision  on  an  ap- 
peal, is  a  circumstance  of  no  im- 
portance. Baker  v.  Seekright^  les- 
see qf  Glascock — 177. 

2.  See  Patent  for   Lands,  Nos. 

1,  2. 
3»  An  ejectment  does  not  abate  l^  the 
death  of  the  lessor  of  the  plaintiff. 
Kinney  y,  Beverley^-^Zl, 

ELECTION. 

1.  After  one  party  has  elected  to  pro- 
ceed at  law  for  damages,  for  breach 
of  a  contract,  how  far  a  Court  of 
Equity  may  interfere.  See  Bill 
IN  Chancery,  Na  5. 

EMANCIPATION  OF  SLAVES, 

t.  A  testatrix  emancipated  her  slaves 
by  her  will,  and  directed  that  a 
certain  tract  of  land  should  be  sold 
for  the  payment  of  her  ^ebts,  and 
that  c^yiin  monies  due  her  shqidd 


be  applied,  when  collected,  to  the 
same  object.  The  land  was  sold 
for  ready  money  by  her  adminis- 
trator with  the  will  annexed,  after 
advertising  the  time  and  fUace 
(without  specifying  the  terms)  of 
sale,  for  ten  days  only^  and  pur- 
chased by  himself,  before  any  judg- 
ment was  obtained  against  her  es- 
tate. The  slaves  were  afterwards 
sold  under  an  execution.  On  « 
bill  filed  by  certain  of  her  slaves, 
claiming  the  benefit  of  her  wilL 
and  suggesting  fraud  in  the  man- 
agement of  her  esute,  it  was  de- 
creed that  the  lands  be  resold,  and 
an  account  taken  ;  and,  if  there  be 
not  funds  sufficient  to  pay  the  debt 
for  which  they  were  8<^,  that  the 
said  slaves  be  sold  for  a  term  of 
yecr*  tosatisfy  it.  Patty  and  others 
V.  Cohnand others-^sig, 

EQUITY. 

1.  A  Court  of,  will  not  grant  &  favour 
by  imposing  conditions  on  the  other 
party.  fVhite  v.  Fitzhugh,  Levns 
and  Johnston — 1,  2. 

%  See  Jurisdiction,  Nb.  2. 
See  Waste,  Na  1. 

3.  May  decide  on  diluted  fects  with- 

out a  Jury.    Rowton  v.  Rotvton 

93.    Mee  y.  PurcelU^72, 

4.  See  Executors   and  Adminis- 

trators, No.  9. 

5.  What  agreement  a  Court  of  Equity 

will  construe  as  a  mortgage.  See 
Mortgage,  Nos.1,  2. 

6.  How  far  a  Court  of  Equity  will  re- 

lieve notwithstanding  the  defend- 
ant relied  on  the  maxim  "  infiari 
^^  delicto  fiotior  est  conditio  defen-^ 
^dentis.*'    See  Fraud,  Na  2. 

7.  See  Wills,  Nos.  1,  2,  3. 

8.  Sec  Bill  in  Chancery,  No.  5. 

9.  It  is  not  a  proper  ground  for  goirig 

into  egtii/y  that  the  plaintiff  at  law 
was  dead  before  the  rendition  of 
the  judgment;  but  the  error  should 
be  corrected  by  writ  qf  error  co- 
ram nobis,  Williamson's  jtdm*r  v. 
Jififilebury'^206, 

10.  See  Bill  in  Chancery,  N«s, 
6,  7.  ' 

11.  See  Contract,  No.  4. 


Digitized  by  VjOOQIC 


618 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


12.  Relief  in^  granted  where  an  at- 
tachment had  issued  to  compel 
performance  of  a  decree  entered 
by  mUtake,  Mhon  v.  Suddarth^-^ 
350.  361. 

13.  A  person  coming  into  a  Court  of 
Equity  to  impeach  a  judgment  at 
law  must,  on  his  own  p&rt,  do  what 
equity  requii*es.  Ufiacomfs  AdnCr 
V.  IAttletiage%  AdmW — 455. 

14.  See  Injunction,  No.  15. 

ERROR. 

1.  Writ  of,  rommno^'«,  proper  reme- 

dy where  judgment  is  obtained  in 
the  name  of  the  plaintiff  after  his 
death.  WiUianuov^B  AdnCr  v. 
Apfileberry — 207. 

2.  A  judgment  for  the  filazTitiff  fXi^t 
not  to  be  reversed  on  the  aground 
that  the  Court,  at  the  instance  of 
the  defendant^  gave  an  erroneous 
instruction  to  the  Jury  on  an  unim- 
portant point.  Murreil  v.  John- 
svtCa  Adm^T'^ASl. 

ESTATES  TAIL. 

1.  Since  tht  Acts  of  1776  and  1785  for 
docking  entails,  U  aeema  that  tlie 
Courts  in' this  country  will  not  turn 
an  exfiresB  estate  for  Itfe  into  a 
fee  tail  by  imfUicatitm,  Smthand 
wife  v.  Chapman — 241. 

See  Devise,  I^os.  1,  2, 9^ 

EVICTION. 

• 
).  What  the  vendee  of  land,  on  being 
evicted,  is  to  recover  of  the  ven- 
dor.   Lowther  v.   The  Common^ 
wealth — 202. 
See  Warranty,  Na  1. 

EVIDENCE. 

1.  On  an  issue  out  of  Chancery,  any 
papers  may  be  read  at  the  trial  in 
the  Court  oi  Law  which  were  read 
at  the  hearing,  or  at  a  former 
trial.  M^Call  v.  Graham  and 
BeaU-^\X  15. 

tf  Directions  as  to  what  evidence 
may  be  used  on  the  trial  of  an  issue 
out  of  Chancery— 52. 

2.  Paro/,  admissible,  of  con  tinned  p06f 


session  on  the  part  of  the  grantor, 
and  of  the  grantee's  acknowledg- 
ment of  his  right,  as  presumptive 
proof  {againat  a  deed)  that  the 
grantee  has  relinquished  or  recon* 
•  veyed  his  right.  Bigger'a  Adn^r 
V.  Alder aon^^-^,  61. 

3.  Where  the  evidence  adduced  oa  a 

trial  before  a  jury  does  not  appear 
on  the  record,  all  must  be  presu'- 
fned  to  have  been  legal  and  right. 
Ford  V.  Gardner  and  othevt — 72» 

4.  On  the  trial  of  an  issue  out  of  Chan- 

cery, the  Court  ought  to  direct 
what  papers  should  be  read  in  evi- 
dence,   /bid. 
See  Chancery,  No.  5. 

5.  Wliere  ccmtradictory,  a  Coart  of 

Equity  may  direct  an  issue,  or  not, 
at  its  diacretion.    Rowton  v.  Row~ 
ton — 92. 
See  EquiTY,  Na  3. 

6.  On  whom  the  ontta  probandi  lies, 

where  white  persons,  Indiana^  or 
.^Hcon^^  are  claimed  as  slaves. 
See  Onus  Probandi,  No.  1. 

7.  A  witness  not  immediately  and  cer^ 

tainlyj  but  contingently^  interested 
in  the  matter  in  controversy,  is 
competent ;  but  the  Jury  are  to 
Judge  of  his  credibility.  Baring  v. 
JReeder^ier. 

See  Husband  and  Wifk^  Nob.  1,Z 

See  Witness,  Nos.  1,  3. 

&  Parol,  wlien  admissible  to  prore 
marked  trees  not  in  the  course  or 
termination  of  the  line  mentiooed 
in  a  deed  to  be  the  true  line  intend* 
ed.  Baker  v.  Seekrightj  Leaaee  t/ 
Glaacock^Vrr. 

9.  Evidence  of  facts  ought  not  to  be 
stated  in  a  special  verdict;  but 
the^c/«  themaelvea  should  be  ex* 
plicitly  found.  Henderaon  v.  Al- 
ltna^225. 

la  Not  admissible  on  the  trial  of  an 
ejectment  to  show  that  a  patent 
was  irrc|ftc/ar/y  obtained.  Wither^ 
inton  V.  McDonald — 307. 

11.  Qiiere,  If  admissible  at  law  to 
prove  that  a  patent  was  Gbtained 
by  fraud?  Ibid.^-SOe^  S(ff.  See 
t/te  ca^e  of  Hambleton  and  othera 
V.  Wella^3(yr.  Mte. 

12.  In  what  case  a  sum  of  money  may 
be  decreed  to  coropel^the  produc- 
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tion  of  evidence.  Hook  v.  Ro99^^ 
310. 
IS.  Evidence  of  circumsunces  not  ap- 
pearing OD  the  face  of  a  bond  ad- 
fnitted  to  «bew  that  it  ought  not  to 
be  subject  to  the  scale  of  deprecia- 
tion.  Mchoia9^9  Ex'rt  v.  Tyier-^ 
332.  339, 

14.  Grcunufantiaif  without  any  ac- 
knowledgment under  sea),  admit- 
ted to  set  aside  a  contract  under 
seal,  as  having  been  vacated  and 
abandoned.  Cring^m  and  Atche- 
son  V.  Mchoi8on*a  i^V««-429. 

15.  The  circumstance  that  a  writing 
exhibited  for  firobmte  as  a  last  will 
and  testament  was  wh(dly  written 
by  the  testator  himielfy  is  firima 

facie  evidence  that  he  was  in  his 
senses,  and  able  to  make  a  will,  ^t 
the  time  of  writing  the  same  ;  so 
that  the  onua  firobandi^  to  repel 
that  presumption,  lies  on  those  who 
wish  to  impugn  it.  Temfde  and 
Taylor  v.  Temtik — 476.  479. 

16.  In  such  a  case,  proof  that  the  tes- 
tator's  intellects  were  ffreatly  im- 

S  aired  by  the  use  of  opium  and  ar- 
ent  qirnts,  and  that,  in  conse- 
quence thereof,  he  wsisfreguentiu 
incapable  of  business,  is  not  suM- 
eient  to  repel  the  presumption, 
without  prcKif  that  such  was  his 
condition  at  the  time  Vf hen  the  wri» 
ting  waa  executed.    Ibid, 

17  Evidence  to  outweigh  an  answer 
fiontivefy  denying'  a  fact  charged 
in  a  billt  ought  to  be  equally  /loai- 
five.  The  Auditor  y,  Johnaon'a 
^Jtr'x— 536.  542. 

a*  On  the  trial  of  an  issue  on  the  as- 
sumpsit of  the  testator  within  five 
years,  an  assumpsit  of  his  executor 
cannot  be  given  in  evidence  to  pre- 
vent the  operation  of  thfe  act  of 
limitations.  Fieher^s  Jix*r  v.  Dun* 
can  and  TumbuU'^^^S, 

If.  The  sufficiency  of  the  evidence 
<nigkt  to  be  left  whdly  to  the  con- 
sideration of  the  Jury;  and  the 
Court  ought  not  to  instruct  them 
thatt  fi'om  the  whole  teetimony  be- 
fore them,  the  demand  of  the  lAain- 
tiff  was  not  barred^  kc    Ibid. 

See  FRS190M,  SvxTs  for  Na  1. 

Vol.  E 


EXCEPTIONS. 

1.  In  what  case,  allegations  in  a  bill 

of  exceptions  not  to  be  taken  as 
conchisively  true.    Ford  v.  Gard^ 
ner  and  others — 72,  73. . 
See  Bill  Of  Exceptions. 

2.  To  a  conimisbioner's  report  Vfhen 

to  be  taken.  Jo/msony  t^c*  v. 
IVhite'a  £x*rs^20h 

EXECUTION. 

1.  The  shtrWn  failing  to  make  a  re* 

turn  on  an  execution  is  no  ground 
for  reversing  a  judgment  obtained 
on  a  forthcoming  bond  taken  in 
pursuance  thereof.  Jonea  and 
others  v.  /fu//— 212. 

2.  See   Executors   and  Admini- 

strators, Nob.  6,  7. 

3.  See  Judgment,  No.  12. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  When  a  creditor  has  a  remedjy 
against,  at  common  lawj  he  cannot 
sue  in  Chancery  to  establish  hisde- 
>  m and.  Bacheldor  v.  Elliott* a  Mm*r 
and  otherS'-^lO. 
•  2.  Securities  for,  cannot  be  sued  in 
equity  until  a  dexfostavit  is  fixed  in 
a  previous  suit,  except  in  certain 
cases.    Ibid.'^ll, 

3.  Not  to  be  required  to  give  security 

on  obtaining  injunctions,  appeals, 

writs  of   error,    or   supersedeas. 

WiUon  V.    WiUon*s  Mm'rs^  ^c. 

—15,  16. 

4.  May  discharge  an  attachment  in 

Chancery^  on  motion^  without  giv- 
ing security,  /^u/.— 16. 

5.  When  to  be  permitted  to  amend 
plea  by  pleading  filene  adndnistra- 
vit,  Chisholm  v.  Anthony^^27,  29. 

6.  A  judgment  against  an  executor  or 

administrator  as  auchj  with  a  re» 
turn  on  the  execution  ^^that  he 
<*  has  removed  out  of  the  State," 
is  not  sufficient  evidence  of  a  die- 
vaatavit  to  ground  an  action  on  hit 
bond.     Turner^  ^c.  v.  Chinny  ifc. 

—53. 

7.  Quere.  Is  it  necessary,  after  sufh 
judgment,  and  a  return  of  ^<  no  ef- 
>'  feots,*^    oa    th«    ^Mt^qmio^i  to 

4K 
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bring  a  second  suit  to  iestablish  a 
devastavit  before  an  action  can  be 
maintained  un  the  bond  ?  Turner^ 
l£tc,  V.  Chinn^  ISTc^^S, 

S.  Wlien  the  administrator  of  the  ap- 
pellee may  .have  an  appeal  dis- 
missed on  motion.  Meekj  l^c.  r, 
Baine-—ZZ9, 

9.  After  confessing  judgment  in  an  ac- 
tion for  a  devastavit^  an  executor 
cannot  resort  to  a  Court  cf  Equity 
on  the  ground  of  his  having  tully 
administered.  IVorsham  v.  ifcf*- 
iKpnzfe— 342. 

10.  Items  in  an  account  exhibited 
against,  and  dated  more  than  five 
years  before  the  decedent's  death 
may  either  be  expunged  by  the 
Court,  or  the  Jury  may  be  instruct- 

'  ed  to  disregai-d  them.    Hoskins  v. 
Wright^  Mm*r  qf  Hoskins-^YT. 

11.  See  Assets,  No.  2. 

12.  Case  of  a  fraudulent  sale  of  land 
by  an  administrator  with  a  will 
annexed.  Patty yl^c.y,  Coiinyis^c, 
—519,  520,  &c. 

13.  The  assumpsit  of  tlic  executor  csui" 

not  be  given  in  evidence  on  the 
trial  of  an  issue  on  the  assumpsit 
of  his  testator^  so  as  to  prevent  the 
operation  of  the  act  of  limitations. 
Fisher*s  Ex*r  v.  Duncan  and 
r«m*«//— 563. 


F. 

FEES. 

L  An  attorney's  fee  taxed  on  overru- 
ling a  motion  in  the  Superior  Court 
of  Chonceiy.    Jones  v.  Jones — 3. 

FEE-TAIL. 

See  Estates-Tail. 
FORTHCOMING  BOND. 

1.  Motion  on,  can  only  be  made  <xl  the 

day  to  which  the  notice  is  given, 
unless  the  defendant  be  called,  and 
the  motion  entered  and  continued. 
Parker  v.  Pitts — 4. 

2.  Judgment  on  it  sustained,  though  no 

return  appeared  upon  the  execu- 
tiou.    /<me«,  k^c.  r.  HuU.^212. 


FRAUD. 

1.  A  deed  obtained  by  fraud  may  be 

decreed  to  be  cancelled,  if  the  tU^ 
fendont  reside  in   this  State^   al- 
though the  lands  He  in  another^ 
Guerrant  v.  Fowler  and  Harrts^^ 

5. 

2.  Where  a  transaction  between  a 

debtor  and  creditor  is  intended  hf 
them  both  to  defraud  the  other 
creditors  of  the  debtor,  but,  un- 
der all  thie  circumstances  of  the 
case,  the  debtor  is  the  least  cuifia- 
ble  :  to  what  extent  he  may  be  re- 
lieved. jiustin*s  Adm^x  v.  Wbu" 
ton's  £x^x*"3X 

3.  Statute  or  Frauds,  will  avail 

the  defendant,  though  not  fbrmallj 
pleaded.    Rowton  v.  i?o«F*on— 92, 

93. 

4.  Ought  especially^  to  apply  against 

an  agreement,  where  the  verbal 
evidence  of  it  is  contradictory. 
ZAw/.— 93. 

5.  See  Patent  for  Lards,  Na  2. 

Date,  Na  L 

6.  A  testatrix  emancipated  her  slares 

by  her  will,  and  directed  that  a 
certain  tract  of  land  should  be  sold 
for  the  payment  of  her  dd>ts,  and 
that  certain  monies  due  her  should 
be  applied,  when  odlected,  to  the 
same  object.  A  sale  of  the  land 
by  the  administrator  with  the  wHI 
annexed,  ybr  ready  money^  afier 
advertising  the  time  and  ^/bce 
^  (without  specifying  the  terms  (of 
sale  for  ten  days  omyj  the  same  be- 
mg  purchased  by  himself^  was  de« 
cided  to  be  fraudulent.  Pattyy  (^. 
V.  CoUn^  e5*c.— 519, 520,  &c 

7.  Quere.  Whether,  on  the  trial  jrf 
an  ejectment,  evidence  is  admissi- 
ble that  a  patent  for  lands  was  ob- 
tained by  fraud?  Witherinton 
v.  M^Donald—SOe, 

8.  See  Maxims,  No.  2. 

Bill  in  Cbancrrt,  Na  9. 

FREEDOM,  SUITS  FOR. 

1.  Variance  between  the  evidence  and 
the  case'  stated  by  the  plaint^  in 
such  suits,  not  to  be  regarded  by 
the  Court :  but  the  decision  to  be 
according  to  the  rights  of  the  par- 
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ties,  and  the  case  made  out  by  the 
evidence  at  the  triaL  Hudgina  v. 
lVHght3'"lS4. 

^.  If  a  female  ancestor  of  a  person  as- 
serting a  right  to  freedom  is  pro* 
ved  to  have  been  an  Indian^  what 
it  is  incumbent  on  those  who  claim 
such  person  as  a  slave  to  prove. 
/W(/.— 135. 

3.  What  is  an  uncertain  and  insuf- 
ficient vei*dict  in.  Pegram  v.  /»a- 
*e/— 387,  388, 

A,  Quere,  How  far  the  record  of  a 
previous  recovery  ^f freedom  by 
a  female  ancestor  of  the  plaintiff , 
can  be  given  in  evidence*  Ibid. 
—388.  Also,  See  Verdict,  No. 
11.  where  this  Quere  is  answered. 

5.  A  case  of  slaves,  claiming  freedona 
under  a  will,  filing  a  bill,  against 
the  administrator  with  the  will  an- 
nexed, suggesting  fraud  in  the 
management  of  the  decedent's  es- 
tate, and  obtaining  relief.  Patty ^ 
ifc.  v.  CoUn^  eye 519.  531. 


GENERAL  COURT. 

See  Judgment,  No.  12. 

GRANT. 

See  Patent  for  Land. 

GUARDIAN  AND  WARD. 

].  Where  a  guardian  died  intestate, 
and  his  estate  was  committed  to 
the  sheriff;  one  of  his  securities  in 
the  bond,  given  for  the  performance 
of  his  duty  as  guardian,  having  .also 
died  intestate  ;  a  bill  was  filed  on 
behalf  of  the  wards,  against  the 
keire  of  the  guardian,  the  Bheriffy 
the  surviving  security ^  and  the  c(/- 
mimatrator  of  the  deceased  secu" 
rityj  as  co-defendants.  A  decree 
against  the  administrator  of  the 
deceased  security  (no  process  hay- 
ing been  served  on  a  ftart  of  the 
heirs^  nor  on  the  surviving  securi^ 
ty)  was  adjudged  to  be  erroneous. 
Blandf  ISTc.  v.  Wyatt^  tfc.^54Z. 
548. 


H 


HABEAS  CORPUS. 

1.  Where  a  cause  is  remold  by, 

&uerey  from  what  stage  it  should 
e  proceeded  on  in  the  Su/ieripr 
Court  ?  Nailey's  Adm'r  v.  Baird 
and  Young~^2S, 
47*  See  this  doubt  removed  by  act  of 
1806,  c.  27.  sect.  2.  (and  Rev.  Code, 
vol.  2.C.  108.  sect.  2.)  (p.l35  )  where 
it  is  declared  that  the  cause  shall 
be  placed  in  the  same  situation  as 
that  in  which  it  stood  in  the  /it- 
ferior  Court. 

HEIR. 

1.  See  Jeofails,  Nos.  2,  3. 

2..  Where  the  declaration  alleges  that 
the  heir  has  assets  by  descent ;  if 
he  fails  to  plead  that  he  has  no  as- 
«ets,  or  does  not  set  them  forth  hi 
particular,  it  is  not  necessaiy  for 
the  Jury  to  find  assets.  Wood- 
ford*s  heir  v.  Pendieton^SOS,- 

3.  See  Pleading,  Nos.  4^  5. 

HUSBAND  AND  WIFE. 

1.  In  suits,  where  the  husband  is  neit 
immediately  and  certainly  interest- 
ed, but  may  be  so  eventually,  the 
wife  is  a  competent  witness  ;  but 
the  Jury  are  to  judge  of  her  Credi- 
bility.   Baring  v.  feeder — 154. 

2.  In  trover  by  R.  against  B.  lor  goods 

which  had  been  lent  by  B.  to  the 
wife  of  C.  and  conveyed  by  C.to  R. 
the  wife  of  C.  is  a  competent  wit» 
ness.    Ibid, 

3.  Slaves  conveyed,  in  trusty  to  the 

use  of,  for  life,  and  for  the  life  of 
the  survivor,  and,  after  the  deaths 
of  both,  to  the  use  of  the  diildren 
of  the  marriage,  8cc.  pass  in  strict 
settlement^  and,  in  the  event  of 
both  dying  without  issue  or  appoint- 
ment, shajl  not  go  altogether  to  the 
heirs  of  the  husband;  but  those 
conveyed  to  the  use  of  the  heirs  of 
the  vnfe  shall  go  to  her  next  of  kin. 
Bobinson's  Mm*r,  v.  i^rocA:— 212. 
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eral     transcript  ;     oousemienUf 
that  ^  ne  native  AiDcricaii  IndiaD 


ILLEGAL  CONTRACT. 
See  F  AuD,  Na  2. 

IMPLICATION. 

J.See  DEvisE^Na  2. 

S.  Mere  imfiUcacion  is  not  sufficient  to 
authorise  the  awarding  of  interest 

^  from  a  period  antecedent  to  the 
time  appointed  for  the  payment  of 
money  :  an  express  stipulation  to 
that  effect  is  necessary.  Buchan* 
nan  y,Leeright — 211. 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit. 

INDEMNIFICATION. 

1.  An  acUon  on  a  bond  of^ndemnifica- 
tion  may  be  maintained  by  the  o- 
bligee  on  the  rendition  of  hjudg- 
tnent  against  him,  without  proof 
of  9aUsf action  of  such  judgment. 
Murrell  v.  John9on*9  Adm*r^-^ 
450. 

INDIANS. 

1.  Wlien  native  American  Indians  or 
their  descendants  in  the  maternal 
line  are  claimed  as  slaves^  on 
whom  the  onus  firodandi  lies.  See 
Onus  Probandi,  Na  1. 

%  It  seeme  that  no  native  American 
Indian  coold  be  made  a  slave  un« 
der  the  laws  of  Virginia  since  the 
year  1691.  Hiuiginsw  Wright*. 
-.134. 
iy*  It  has  since  been  solemnly  decided, 
(in  the  cases  of  Pailas^  Bridget j 
qnd  other9^  v.  Hill  and  others^ 
March  Term,  1808,)  on  the  au- 
thority of  manuscript  acts  of  as* 
sembly  in  the  Monticello  library, 
and  in  the  possession  of  one  of  the 
reporters,  (  Wm,  W,  Hemng^)  ttiat 
tho  right  of  snaking  slaves  of  In« 
dians  was  taken  away  by  an  act 
of  1691,  from  which  the  act  of 
1705  (which  has  heretofore  been 
considered  as  the  first  law  restrict* 


^^  brought  into  Virginia  since  the 
•'  year  1691  cnuld,  under  any  cir- 
'^  cumstances,  be  lawfully  made  9, 
"slave." 

INJUNCTION. 

1.  If,  at  any  time,  the  security  for  pro- 

secuting an  injunction  shall  prov* 
to  be  insufficient  the  court  will  r«r 
quire  unexceptionable  security  to 
be  eiven.  Rosa  v.  PUauuit^y  Shore 
\f  Co.  and  otktrs^^h 

2.  Where  one  of  the  d^endantM  die^y 
the  Court,  on  the  n>otion  of  the 
others,  will  make  a  rule  that  the 
injunction  shall  stand  dissolved,  un- 
less the  complainant  will  revive  it 
against  the  representatives  of  the 
deceased  within  a  given  time  af- 
ter they  shall  have  qualified. 
White  V.  FitzhugAj  Levi*  and 
Johns  ton^^l. 

3.  Court  will  dissolve  though  a  trial 

at  law  has  been  directed^  and  no 
verdict  certified,  if  it  be  satisfied 
that  it  ought  to  have  been  dissolv- 
ed on  the  former  motion.  Va9% 
V.  Magee'^2. 

4.  When  no  motion  to  dissolve    till 

cause  set  for  hearing  on  the  court 
docket,  hearing  to  be  final.  Byrne 
V,  LylC'^7. 

5.  Motion  to  dissolve  never  to  be  con* 

tinued ,  unless  from  great  necessity. 
Bad/brd's  Ex'rs  v.  Bine^s  Ejr*jr 

— r. 

6.  Court  always  q)en  to  reinstate  as 

well  as  to  grant, "^Ibid, 

7.  Complainant  should  always  be  rea- 
dy to  prove  the  allegations  in  his 
bill,  evenbelbi'e  answer  filed.  Ibid. 

8.  To  stajr  waste,  proper  subject  for 
the  jurisdiction  of  a  Court  of  Equi* 
ty,  though  another  remedy  given 
by  act  of  Assembly.  Harris  v. 
r^oma«^18. 

9.  Where  the  complainant  dies^  after 
answer  filed^  an  order  may  be  ot» 
tained,  that,  unless  his  represenU- 
tives  shall  appear,  within  a  cer- 

,  taiii  time  fixed  l^  the  Court,  and 
cause  the  suit  to  be  revived  m 
their  names,  the  injunction  diaU 
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stand  dissolved.  Carter^  t.  Waih- 
ingion  and  othera.-^^OZ, 
10.  IVhcre  thdidefendant  diea^  after 
answer  filed,  an  order  may  be  ob- 
tained, on  the  motion  of  his  re^ 
presentatives,  that,  unless  the  com- 
plainant, within  a  certain  time 
fixed  by  the  Court,  shall  revive  the 
suit  against  them,  the  injunction 
shall  stand  di)»solved.  Kenncr  v. 
flbrrf— 204. 

11.  Bills  of,  filed  before  the  20th  of 
January,  ;LiB04,  not  to  be  dUmisaed 
at  the  next  term  after  the  injunc- 
tion diaaotved.  Gallego  v«  Qucm- 
naU*a  yf(/wV— 205. 

18.  Not  to  be  granted  on  the  ground  of 
the  deatk  of  the  plaintiff  at  law  be- 
fore the  judgment.  fVilUamaon*a 
Adm*r  v.  Af^fiUbtrry — 206. — In 
9uchcaBethe  legal  representative 
of  the  decedent  may  demur  to 
thebUl.    Md,-^W7, 

13.  Where  an  Injunaion  Is  granted  to 
a  judgment,  and  an  account  be^ 
tween  the  parties  directed,  the 
commissioner  ought  not  to  give  the 
plaintiff  at  law  ci*edit  for  claims 
Bot  exhibited  to  the  Jury,  npr  men- 
tioned ih  the  answer,  and  which 
are  prior  in  date  to  the  commence- 
ment of  the  suit.  Lifiacomb*a  Adm*r 
t.  Linlefiage*a  Mmr^^ASS.  470. 

14.  The  several  Superior  Courts  of 
chancery  have  power  to  grant  in- 
junctions to  the  judgments  of  all 
Courts  of  common  law  mnthin  their 
re^ieciive  diafrkta^  and  not  other- 
wise. CockCf  Crawford  ^  Co.  v. 
Robert  PoUock  Hf  Co.— 499. 

See  Chavceht,  Supsriob  Court 
•F,  No.  5. 

\$f  After  a  verdict  for  the  plaintiff  in 
an  action  aoundingin  damagea^  and 
a  refusal  by  the  Court  of  Law  to 
grant  a  new  trial,  a  Court  of  Equity 
ought  cautiously  to  interpose. 
AUredith  v.  BeTtmng^^SS. 

INSOLVENT  DEBTOR. 

1.  Rule  relative  to  the  distribution  of 
the  property  of  a  Irving^  insolvent 
debtee  among  his  creditors,  jirt" 
derafm  ▼.  Anderson  and  other  a.-— 
12. 


2.  To  what  time  interest  allowed  on 
the  respective  claims.  *Ibid. — IS 
See  Interest  on  Money  Np.  %• 
See  Lien. 

INSTRUCTION  TO  TOE  JURY. 

1.  If  the  Court  at  the  inatance  qf  the 
defendant y  give  an  erroneous  in- 
struction to  the  Jury,  on  an  inuna* 
tericd  point,  it  is  no  ground  for 
reversing  a  judgment  pven  for 
the  plaintiff  on  other  points  which 
ai^  material^  AlurreU  v.  Johnaon*9 
AdnCr-"4S0. 

2*  See  Jury,  No.  1. 

INTEREST  ON  MONEY. 

1.  Not  usurious  to  take  a  Bond  for 

balance  due  on  account,  including 
the  tnterrat  then  due^  and  to  re- 
ceive interest  thereupon.  Brov^n 
V.  Brent — 4. 

2.  On  claims  against  an  insolvent  debt^ 

or  whose  lands  were  decreed  to 
be  sold,  interest  allowed  only  to  the 
time  when  the  proceeds  came  in- 
to the  hands  of  Commissioners.  An.> 
deraon  v.  Anderaon  and  others'^' 
13. 

3.  On  debt  due  from  the  Common- 
wealth interest  not  stopped  by  an 
act  of  Assembly,  authorising  the 
auditor  to  issue  wavrants,  on  a 
particular  fundy  unless  it  appears 
that  tlie  fund  was  sufficient  at  the 
time  for  its  payment.  Commonr 
wealth  V.  Mwtofif  £x*r  <^  Tuck^ 
<rr— 90. 

4.  Interest  Warrant  drawn  du- 

ring the  ej^istence  of  paper-mcv. 
ney,  for  a  specie  debt,  is  subject  to 
the  scale.— /d/rf. 
5.  Not  to  be  allowed  from  a  period 
antecedent  to  the  time  of  payment 
without  an  express  stipulation, 
Buchannan  v.  Leeright—^\\, 

INTEREST  1N*C0N1T<0VERSY. 

1.  An  appeal  or  supersedeas  to  a 
judgment  ought  not  to  be  granted 
to  any  person  not  appearing  to  be 
intereateJ'm  the  matter  in  contro- 
versy. Sayrcj  AdnCr  of  Grym^^ 
v.  Grymw— 404. 
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INTERLOCUTORY  DECREES. 

1.  When  a  decree  is  considered  inter- 
locutory only.  '  Bo^vycTj  &c.  v. 
JLewia — 553. 

ISSUE  OUT  OF  CHANCERY. 

1.  What  papers  to  be  read  oq  the 

trial  of.  ATCall  v.  Graham  and 
Beall-^IS.  Ford  v.  Gardner j  Istc, 
— 72.  Au8tin*8  Adm*r  v.  Win- 
sort's  JSx'r — 53.  See  also  Chaji- 
C£HY,  No.  5. 

2.  The  Court  of  Chancery  ought  to 

give  directions  concerning  the 
reading  of  the  papers  filed  in  the 
cause  :  otherwise  the  omission  to 
read  any  of  them  is  no  ground  of 
reversing  the  decree,  if  a  new  tri- 
al be  refused.  Ford  v.  Gardner 
e5'c..-72.  85. 

3.  Allegations  relative  to  what  pass- 
ed at  the  trial  of  such  issue,  if 
no  proof  of  the  truth  thereof  ap- 
pear on  the  record,  are  not  to  be 
taken  as  admitted  to  be  true  by 
the  Courtis  signing  and  sealing  a 
bill  of  exceptions.   Ibid,— 72^  73. 

4.  "  To  try  the  validity^  of  a  will"  it 

the  same  with  an  issue  ^<  whether 
^'  the  writing  in  question  4s  the 
«wiU  or  not.»'—/*irf.— 74.85. 
S;  May  be  directed  by  a  C^ounty  Court 
sitting  in  Chancery  to  be  tried  on 
the  common  lavf  nde  of  the  aaroe 
Court.— /W.— 74.  85. 

6.  The  directing  of,  is  discretionary 

with  a  Court  of  Equity.  Rovfton  ▼. 
jRowron— 93.  Mce  v.  Purcell — 
372. 

7.  After  two  concurring  verdicts  for 
the  same  party,  the  Chancellor  is 
not  bound  to  direct  a  new  trial, 
notwithstanding  both  verdicts 
-were  in  opposition  to  the  opinions 
of  the  Judges  !)efore  whom  the 
issues  were  tried,  and  a  verdict 
had  originally  been  rendered  in 
favour  of  the  other  party.  Jli*- 
CraeV  JSjrV#  v.  Wood's  Ex'r^" 
548. 

ITEMSOF  AN  ACCOUNT; 

1.  Which  bear  date  more  than  five 
yeary  before  the  death  of  th«  tes- 


tator or  intestate,  whether  t©  be 
eopfiunged  by  the  Court,  or  the  Jii> 
ry  to  be  instructed  to  disregani 
them.    See  Account,  No.  3. 
3.  See  Injunction,  Na  13. 


JEOFAILa 

1.  Plea  of  not  f^lty  to  an  actioii  of 

covenant  cured  by  verdict.  .&im- 
nicut  V.  Carsley — 153. 

2.  Also  a  drfective  setting  forth  of 

title  by  descent  in  an  action  by  an 
heir  for  bi'each  of  covenants  con- 
tained in  a  conveyance  of  lands  to 
his  ancestor,  Woodford's  Heir  ▼. 
P^ndleton—SOX  304. 
3.  Also  a  defective  plea  and  issue 
joined  thereupon,  in  an  action 
against  an  heir  on  his  ancestor's 
covenant.  Ibid, 
See  Pleading, Nos.  4.  5. 

JOINT  AND  SEVERAL. 

1.  In  what  manner  an  action  is  to  be 
brought  on  a  joint  and  several 
bond.    See  Action,  Na  3. 

JUDGMENT. 

1.  .Cannot  be  affirmed^  after  two 
terms  have  elapsed,  since  the  ap- 
peal, and  before  the  record  is 
brought  up,  but  the  appeal  may  be 
dismissed  with  costs.  J^elson  t. 
Matthews^^l. 

%  Of  District  Court  of  common  law, 
when  not  to  be  reversed,  altered, 
or  amended  by  that  Court.  Hal- 
ley's  AdnCr  v.  Baird  and  Young 
—25.    See  Court,  No.  2. 

3.  To  be  entered  against  the  defend^ 
anty  as  well  as  against  the  4^ 
pearance  baU^  when  the  baU  sst 
aside  the  office  judgment,  and  af- 
terwards waived  .  his  plea.  Van^ 
meter yt^c,  v.  Fulkimore — 329. 
SeeCoMF£ssioN  of  Juiksmsht, 

Na  1. 

4.  Coftfessisn  of^  in  an  action  for  a  lie- 
vastavit  bars  an  executor  from  go- 
ing into  Equity  on  the  ground  of 
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Ihlly  administered.  Wovham  v. 
ilf'ir<rnrftf— 342. 

5.  How  to  be  entered  on  a  bond  ^ven 
in  the  paper-money  times,  with  a 
ficcumary  penalty,  conditioned  for 
the  paymenit  of  tobacco.  See  Ac- 
tion, Wo.  5.  and  the  case  of  Over- 
street  v.  Marshall — 381. 

6.  A  debt  due  from  an  attorney  to  his 
client  for  money  collected  on  a 
judgment^  is  only  a  debt  by  «m- 
pie  contract,  Gathright  v.  Mar- 
shall,  Ex*r  of  /?tiid— 427. 

7.  How  to  be  entered  where   the  ahc- 

fitf  returns  the  wamtf  of  the.appear- 
ance-bail,  but  not  the  bail-bond  or 
a  copy  thereof.  Shelton  v.  Pol- 
lock  \sr  Co.— 424. 

a.  A  bond  being  given,  conditioned  to 
be  void  upon  the  obligor's  paying 
all  costs  and  damages  tohich  shall 
be  awarded  in  consequence  of  the 
obligee's  delivering  to  '  him  a  ne- 
groe  slare,  a  Judgment  obtain- 
ed by  a  third  person  against  the 
obligee  for  the  same  slave,  is  suf" 
Jicient  to  warrant  an  action  on  the 
bond.  Murrell  v.  Johnson*s  AdrtCr 
_450.  45X 

,9.  A  judgment  against  one  person  in 
an  action  of  detinue  for  a  slave,  is, 
while  unsatisfied,  a  bar  to  another 
action,  for  the  same  slave,  and  by 
the  same  plaintiff,  against  another 
person — Ibid, 

10.  SeelNSTRUCTlON  TO  THE  JURY. 

11.  How  to  be  entered  when,  on  the 
plea  oiftiUy  administered,  the  Ju- 
ry find  assets  to  a  less  amount  than 
the  plaiDtiff*s  claim.  See  Assets, 
No.  2. 

12.  The  law  which  directs  the  clerk 
of  the  Court  of  Appeals  to  trans- 
mit copies  of  Judgments  to  the 
clerks  of  District  Courts,  and  au- 
thorises executions  thereon  in  va- 
cation, does  not  extend  to  the  Gc 
ntral  Court    See  J^ote,  p.  488. 

13.  In  a  joint  action  of  assault  and 
battery,  a  judgment  against  one  of 
the  defendanU  is  a  bar  to  tlie  re- 
covery of  additional  damages 
against  the  rest.  Ammonet  v 
Harris  and  Turpin^-^AA^.  499. 

14.  See  Declaration,  No.  4. 


JURISDICTION. 

1.  A  person  being  within  the  Com- 
monwealth may  be  decreed  to  ex* 
ecute  a  'conveyance  for  lands  ly- 
ing in  another  State,  or  to  cancel 
a  deed  for  such  lands  obtained  by 
fraud,    Guerrant  v.  Fowler  and 

HarriS''^, 

2.  When  a  creditor  hat   a   remedy 

against  executors  or  administra- 
tors at  common  law,  he  cannot  sue 
in  Chancery  to  establish  hi^  de- 
mand. Bacheldor  v.  ElUott^s  Admr 
and  others — 10.  12.- 

3.  An  injunction  to  stay  waste  is  a 

proper  subject  for  the  jurisdiction 
of  a  Court  of  Equity,  though  a 
remedy  at  law  is  given  by  ati  act 
of  Assembly.  Harris  r,  Thomms 
—18. 

4.  A  County  Court  in  Chancery^  has 
jurisdiction  to  try  the  validity  of  a 
will  which  has  been  admitted  to 
recoi-d  in  a  District  Court ;  and 
may  direct  an  issue  to  be  tried  on 
the  law  side  of  its  own  Court 
Ford  V.  Gardner,  ^c— 74. 

5.  Tht  place  where  the  Court  at  lavr 

is  holden,  and  not  the  residence  of 
the  parties,  furnishes  the  rule  of 
jurisdiction  in  granting  injunctions 
Cocke,  Crawford  kst  Co.^y.  Hob- 
ert  Pollokisr  Co, -^99. 

6.  A  Court  of  Chancerv  cannot  trans- 

fer a  cause  from  the  jurisdiction 
of  a  Court  of  Law  to  its  own  tribu- 
nal, after  the  plaintiff  had  elected 
to  proceed  at  law  for  damages  for 
an  alleged  breach  of  contract,  un- 
less some  peculiar  grounds  of 
equity  exist,  excusing  and  reliev- 
ing against  such  breach,  and  shew- 
ing that  there  ought,  nevertheless, 
to  be  a  specific  performance  of  the 
agreement  Long  v.  Colston^^ 
110. 

JURY. 

1,  The  siifficieTicy  of  evidence  ought 
to  be  left  wholly  to  the  considera- 
tion of  the  Jury  ;  and  therefore, 
the  Court  ought  not  to  instinict 
them  that  Jrom  the  whole  testimo- 
ny before  them  the  plaintiff  was 
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not  barred  by  tbe  act  of  limitft* 
tions.  Fiafter^a  Ex*r  r,  Duncan 
and  TumlnUi-^'564. 
A  What  evidence  majr  be  given,  and 
under  what  circumstances,  to  in- 
duce a  Jury  to  presume  a  releaae 
or  recorrveyance,  Bigger*a  AdnCr 
V.  Alder atm—SAt, 

3.  On  a  trial  by  Jury,  if  the  evidence 
adduced  do  not  appear  on  the  re- 
cord, all  must  be  presumed  to  have 
been  legal  and  right  Ford  v. 
Gardner  andothera"*72, 

4  Verdict  of,  must  answer  to  the 
whole  case  put  in  issue.  But  if,  in 
detinue,  the  defendant  plead  non 
detinet  and  special  plea  in  bar,  to 
which  there  is  a  general  replica- 
Uon  and  issue,  a  general  verdict 
Ibr  the  plaintiff  will  be  considered 
sufficiently  responsive  to  both  the 
issues.  Gurland  v.  Bugg-^-Sf^, 

3,  If  instructed  b^  the  Court  to  dis- 
regard items,  m  an  account  which 
bear  date  more  than  five  years  be- 
fore the  death  of  the  testator  or 
intestate,  it  is  as  well  as  if  the 
Court  had  acttcally  exfiuvged  those 
hems.    See  AccouirT,  Na  S. 


LAND. 

1.  General  indehitatua  aaaumfiait  will 
not  lie  for  the  price  of  a  tract  of 
land  ;  but  a  special  action  should 
be  brought  stating  the  circumstan- 
ces of  the  contract/  Hoakma  v. 
Hoakin'a  Adner- S78. 

See  CouRSK  and  Distance,  No.  1. 

LEGACY. 

1,  Quere.  Is  a  bequest  of  personal 
estate  ^'  to  the  Baptist  A«^iation 
"  that  for  ordinary,  meets^n  Pbi- 
"  ladelphia  annually,  to  b^*  per- 
"  petual  fond  for  the  educatibn  of 
"  youths  of  the  Baptist  denomina- 
"  tion  who  shall  be  promising  for 
♦*  Uie  ministry,  always  giving  a 
"  preference  to  the  descendants  of 
**  the  family  of    the  tesutor's   fa- 


«  ther,**  sufficiently  d^itt  an* 
certain  to  be  carried  into  etkct  ? 
Can  a  Society  incorporated  under  the 
name  of  the  trustees  of  the  Phila- 
delphia Ba/itiat  AaaociatioHj  claim 
by  virtue  of  that  bequest,  without 
proving  that  they  were  actually 
mcorporated  at  the  time  the  legacy 
was  given,  and  that  they  are  the 
same  society  intended  by  the  ttsr 
tator  ?  Jonea  v.  Harfa  Mx^ra — 
470. 

LEGATEES. 

1.  Being  in  possession  of  the  proper- 
ty  in  dispute,  and  appealing  joint- 
ly with  exeeutora^  may  be  ruled 
to  give  security.  Sadier*a  Ex'rs 
and  Legateea   y.  Qreen — 26,  27. 

LIEN. 

1.  A  creditor  (of  an  insolvent  debtor 
who  is  living)  having  a  Hen  on  a 
afiecijic  fund^  and  a  decree  against 
it,  which  proves  insufficient^  Aoe:& 
not  thereby  acquire  any  Ueny 
more  than  he  had  before  upon 
the  general  fund.  Anderson  v.  , 
Anderson  and  other  a — 12,  13. 

LIMH^ATIONS,  ACT  OF. 

L  Will  not  bar  a  motion  in  behalf  of 
the  Commonwealth  against  a  per- 
son accountable  for  public  money. 
Kemp  V.  77ie  Commonwealth — 85. 

3.  Items  in  an  account  exhibited 
against  an  executor  or  administra- 
tor which  are  barred  by,  may 
either  be  expunged  by  the  Court, 
or  the  Jury  may  be  instructed  to 
disregard  them.  Hoakina  ▼, 
Wright^  Adm^r  of  Hoskina — 377. 

3.  On  the  trial  of  an  issue  on  the  as- 
sumpsit of  the  testator  within 
five  years,  the  assumpsit  of  his  ex- 
ecutor  cannot  be  given  in  evi- 
dence to  prevent  the  operation  of. 
Fisher'a  Ex*or  v.  Duncan  and 
Tumdull^5S3. 

LINES  OF  LAND. 

Sec  Course  AND  DistancEjNo.  1. 
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MARKED  TREES. 

Where  parol  evidence  may  be  giv- 
en to  prove  marked  trees  to  be 
the  true  line  intended,  although 
they  are  not  in  the  course  or  ter- 
mination of  Uie  line  called  for  in 
thedeed.  See  Course  and  Dis- 
tance, Na  1. 


MARRIiLGB  SETTX.Ea«ENT. 

1.  By  a  marriage  settlement  certain 
slaves  are  conveyed  in  trust  for 
the  use  of  th^  husband  and  wife 
for  life,  and  for  the  life  of  the  sur- 
vivor; and,  after  the  deaths  of 
both,  for  the  use  of  the  children  of 
the  marriage ;  and,  if  there  be  no 
child,  a  part  of  the  said  slaves  for 
the  use  of  the  /leira  qf  the  hus^ 
bandy  or  of  such  persons  as  he  shall 
appoint  and  direct ;  and  another 
part  for  the  use  of  the  heirs  of 
the  vn/e^  or  to  be  disposed  of  as  9he 
shall  appoint  and  direct. — The 
wife  dies,  in  the  life-time  of  the 
hosband,  without  any  child  ;  and 
the  husband  dies,  having  ail  the 
slaves  in  his  possession,   no  ap- 

S ointment  having  been  made.  The 
eirs  of  the  husband  shall  not 
take  those  conveyed  to  the  use  of 
the  heirs  of  the  vf{fe  ;  but  they 
shall  goto  her  next  of  kin.  Robins 
son's  AdijtCr  v.  jBrorX:— 212. 
%  In  such  case  the  trustee  being  dead, 
the  heii*s  of  the  husband  or  wife 
may  maintain  an  action  of  detinue 
for  the  slaves  conveyed  to  their 
use  respectively.    Ibid, 


MAXIMS. 

X,  How  far  a  fraudulent  agreementls 
affected  by  the  maxim  in  fiari  de- 
Ucto  fiotior  e9t  conditio  dtfenden^ 
tis.  See  I^raud,  No.  2. 

2.  As  to  a  case  in  which  the  abore 
maxim  did  not  apply.  See  Wise  v. 
Crazg^^rS. 

Vol.  f  .  4  L 


MERCHANT  TAX. 

1.  When  jt  became  payable  on  more 
than  one  store.  Edmonds  \\  Can- 
iienter^  Commisstoner  <f  the  Jle* 
venue^34L 

See  CoNSTRUCTipK^OF  Statutes, 
No.  1. 


MISTAKE. 

1.  See  Amendment,  Na  3- 

2.  EqyiTY,  No.  3. 

3.  Rent,  No.  1. 


MORTGAGB. 

What  agreement  of  the  parties  in 
relation  to  slaves  will  be  construed 
as  a  mortgage.  Moore's  jEx'r  v. 
jiylett's  Ex'r  e^'c— 29. 
If  it  be  agreed  between  a  mort- 
gagor and  mortgagee  that,  in  case 
the  debt  be  not  paid,  the  mortga- 
gee may  seU  the.  property  ;  and, 
in  consequence  thereof,  he  sellsj 
without  any  fraud  ;  he  is  account- 
able to  the  mortgagor  for  the  sur- 
plus  of  the  sum,  for  which  he  sells 
above  the  amount  of  the  debt, 
with  interest  on  sucli  surplus  till 
paid,  but  nojt  for  ptf^ts^  unless  he 
appear  to  have  received  them  pri- 
or to  the  sale,  nor  for  the  value  of 
the  property y  ^X ,  any  subsequent 
time.    Ibid, 


MOTION. 


1.  Costs  allowed  on  overruling  a  mo- 

tion in  the  Superior  Court  of 
Chancery,  including  an  attorney's 
fee.    Jones  v.Jones^^S, 

2.  On  a  forthcoming  bond,  -can  be 
made  only  on  the  day  to  which  the 
notice  is  given,  unless  the  ^defend- 
ant be  called^  and  the  motion  en^ 
iered  and  continued,  Parker  v.- 
Fittsr^. 

3.  See  Amendment,  Na  2. 

4.  -    Amehd;«ent,  No^  3. 

5.  SciRj:  Facias,  No.  I, 
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NEW  TRIAL. 

2.  Wlierc  it  ought  not  to  be  granti^d 
on  affidavit  of  two  of  the  Jurors. 
See  Affidavit,  No.  3 — Frice*s 
£x'r8  V.  Fuqua^a  AdrtCr — 385. 

2.  Though  a  trial  at  law  has  been  di- 
rected (after  a  bill  filed  in  Equity, 
and  an  injunction  awarded)  and 
no  verdict  be  yet  certified,  the 
Court  of  Chancery  will  set  aside 
the  order,  and  dissolve  the  injunc- 
tion, if  it  be  satisfied  that  it  ought 
^to  have  been  dissolved  on  the  for- 
*mer  motion.     VasB  v.  Magee — 2. 

3.  After  two  concurring  verdicts  for 
the  same  pai*ty,  on  an  issue  direct- 
ed by  the  Chancellor  to  be  tried  at 
law,  he  is  not  bound  to  direct  a  new 

.  trials  notwithstanding  both  ver- 
dicts wei-e  m  opposition  to  the 
opinions  of  the  Judges  before  whom 
the  issues  were  tried,  and  a  ver- 
dict had  originally  been  rendered 
in  favour  of  the  other  party.  M*- 
Bae'sEx'rsv,  Wood^a  Ex'r-^-^AS, 

4.  After  a  verdict  for  the  plaintiff  in 

an  action  sounding  in  damages^ 
and  a  refusal  by  the  Court  of  Law 
to  grant  a  new  trial,  a  Court  of 
Equity  ought  cautiously  to  inter- 
pose. Meredith  v.  Johns  and  Ben- 
ning'^SBS. 

NOTICE. 

Ought  to  be  given  of  au  intention  to 
take  up  an  appeal,  at  the  first 
term  in  a  Chancery  case.  Lee  v. 
jPrarwf— 22. 


OBLIGATION. 

See  Bond. 

OrnCE  JUDGMENT. 

1.  How  it  may  be  set  aside  by  tlie  ap- 
pear ance-t>ail,  and  how  he  may  af- 
terwards enter  himself  8]>ecial 
bail.  Dunlofia  v.  JLaJiorte'^22y 
23,  24. 

See  Appearancr-Bail,  Nos.  1,  2. 

2.  If  an  office-judgment  be  9et  aside, 


and  the  suit  be  defended  by  the  ap- 
pearance-bail, and  he  afterwards 
waives  his  plea,  judgment  is  to  be 
entered  against  the  defendant  as 
well  as  the  bail,  Vanmeter  and 
Others  v.  FiUkimore — 320. 
4.  But.  if,  after  ofBce-judgment  the 
defendant  appear,  and  confess 
judgment,  the  appearance-bail  is 
discharged,  and  the  plaintiff  can- 
not proceed  to  judgment  against 
him,  Fisher  and  others  y,  Riddeli 
—330.    J^ote. 

ONUS  PROBAND! 

1.  Where  white   persons  or  native 

American  Indians,  or  their  de- 
scendants in  the  maternal  line  are 
claimed  as  slaves  the  onus  proband' 
di  lies  on  the  claimant,  but  it  is 
otherwise  with  respect  to  native 
Africans  and  their  descendants, 
who  have  been,  and  are  now  held 
as  slaves.  Hudgins^y,  Wrights — 
134. 

2.  On  wh(Mn   the  onus  firobandi  lies, 

when  a  will  is  exhibited  for  pro- 
bate, which  is  written  wholly  in 
the  hand- writing  of  the  testator. 
See  Wills,  Nos.  8,  9,  10. 

ORDER-BOOK. 

1.  After  a  judgment  is  entered  on  tlie 
order-book,  and  signed  by  the 
Judge  of  a  District  Court  of  Law, 
it  cannot,  at  a  subsequent  term, 
be  amended.  Halley^s  AdnCr  v. 
Bairdand  Young — 25. 


PARTIES. 

1.  AVw  may  be  admitted  for  a  distri- 

bution of  equitable  funds,  after  a 
decision  by  the  Court  of  Appeals, 
remanding  a  cause  to  the  Court  of 
Chancery.  Anderson  v.  Ander- 
son and  otherS'^12'-^\4, 

2.  IVho  ought  to  be  made  parties,  in 
bills  for  discovery,  or  a  conveyance. 
Keu^s  Ex*rs  v.  Lambert — 330. 

3.  Or  in  bills  of  revivor,    /d/rf.— 330, 

331. 

4.  SeeCKRTiriCATES,No.  2. 

5.  A  bill  was  filed,  on  behalf  of  cer- 

tain infants,  against  the  heirs  of 
their  guardian  who  died  intestate 
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Wit  ahcriff  to  whom  his  estate  was 
committed,  {no administrator  hay- 
ing qualiiied)  bis  surviving'  se- 
curity in  the  bond  given  for  the 
performance  of  his  duty  as  guar- 
dian, and  the  administrator  of  the 
other  security^  as  co-defendants. 
No  process  having  been  served  on 
^fiart  of  the  heirs^  nor  on  the  sui'" 
viving  security^  a  decree  against 
the  administrator  of  the  deceased 
security  was  decided  to  be  erro- 
neous, because  there  were  not 
proper  parties  commented  before 
the  Court ;  and  the  cause  was  re- 
manded for  further  proceedings. 
Bland  l^c,  v.  IVyatt^  t^'c— -543. 
548. 

PARTNERSHIP. 

1.  Where  partnership  accounts  are 
referred  to  a  commissioner,  the 
Court  will  rule  the  parties  to  pro- 
duce before  him  any  books  and  pa- 
pers which  relate  to  the  partner^ 
shipj  but  will  direct  the  commis- 
sioner to  disregard  such  parts  as 
relate  to  the  private  affairs  of  ei- 
ther party.  Calloway  and  Ste*itoe  v. 
Tate^9, 

2.  In  assumpsit  for  a  partnership  de- 

mand, defendant  cannot  give  in 
evidence  as  a  set-off,  the  delivery 
of  goods  to  an  bdividual  partner. 
jirmisteadv,  Butler^s  Adm*r — 176 

3.  Where  one  j>artner  binds  himself, 
his  heirs,  See.  by  a  bond,  and  signs 
it*'^ for  himself  and  the  Company^** 
a  declaration  in  debt  against  (he 
Company^  charging  that  he  bound 
"  himself  and  his  heirs  for  himself 
"  and  the  Company^**  witbout  con- 
taining any  farther  averments,  is 
insufficient  to  maintain  the  action. 
Shelton  v.  Pollok  ^  Co.— 423. 
427. 

^uere.  Whether  on  a  bond,  in  that 
form  any  action  can  be  maintained 
against  the  Company  ? 

PATENT  FOR  LANDS. 

1.  In  ejectment,  evidence  cannot  be 
introduced  to  prove  that  a  patent 
was  irregularly  obtained.  With- 
erintony.  MDonald''»oO&. 


2.  Quere.  Whether  c^  tow,  evidence 
is  admissible  that  a  patent  was  ob- 
teinedby/rato/^    Ibid.  306,  307- 

PAUPERS. 

See  Freedom,  Suits  for,  Nqs.  1,2. 
Indians,  Nos.  1,  2. 
Onus  Probandi,  Na  1. 
Variance,  No.  1. 

PHILADELPHIA  BAPTIST  ASSO- 
CIATION. 

Sec  Attorj? EY,  No.  2. 
Corporation,  No.  1. 
Legacy,  No.  1. 

PLEA. 

1.  Or  answer,  proper  mode  of  de- 
fence, for  objections  which  'do  not 
appear  on  ihe  face  of  the  bilU 
Harris  v.  Thomas — 18. 

2.  When  an  executor  or  admiijistra- 
tor  o\ight  to  be  permitted  to 
amend.  See  Amendment,  No.  2^ 

PLEADING. 

1.  An  issue  out  of  Chancer}',  to  try 
the  validity  of  a  will,  being  made 
up,  on  the  question  "  whether  the 
*'  will  was  valid ^  or  not,"  has  the 
same  effect  as  if  it  had  pursued 
the  "words  of  the  act  of  Assembly, 
"  whether  the  writing  be  the  will 
*•  of  the  testator  or  not."  Ford 
v.  Gardner  and  others — 74, 

2.  How  to  declare    on  a  joint  and  se- 

veral bond.  See  Action,  No.  2. 
Dec^-aration,  No.  3. 

3.  The  statute  of  frauds  merely  relied 

on  in  the  answer y  as  a  ground  for 
not  cari7ing  into  effect  a  verbal 
agreement  concerning  lands  will 
avail  the  defendant  as  much  as  if 
it  had  been  formally  pleaded. 
Rowton  V.  Bowton^^92, 
See  Agreement,  Na  4.  Fraud, 
No.  3. 

4.  In  an  action  by  the  fpeir  for  breach 

of  covenants  contained  in  a  con- 
veyance of  land  to  the  ancestor,  if 
the  declaration  avers  the  entry, 
seisin,  and  death  of  the  ancestor, 
"and  that  the  l^nds,  covenants, 
"  and  writings,  aforesaid^  have  de» 
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<^  scended  o^  theplaintifl^"  without 
setting  forth  the  manner  in  which 
he  derived  his  titles  it  is  go€>d 
after  verdict,  IV^odforiTa  Jieir 
V  Pendleton — 303. 

5.  In  an  action  against  the  heir^  on  a 
covenant  entered  into  by  the  an- 
cestory  if  a  breach  be  assigned  to 
have  been  committed  both  by  the 
ancestor  and  the  defendant,  the 
defendant  pleads  ^^  that  he  has  not 
^^broken  the  corvenant*^  without  say- 
ing any  thing  as  to  the  breach  by 
the  ancestor;  and  the  Jury  find 
for  the  plaintiff  "  that  the  defend- 
*'  ant  has  broken  the  cevehant**^^ 
judgment  ought  not  to  be  arrested  ; 
the  defect  being  cured  by  the  act 
of  Jeofails— /i^/S. 

C  Where  the  declaration  alleges  that 
the  heir  has  assets  by  descent ;  if 
he  fail  to  plead  that  he  has  no  as- 
sets, or  does  not  set  them  foi*th  in 
particular,  it  is  not  necessary  for 
the    Jury  to    find  assets.      Ibid. 

7,  If  there  be  several  counts  in  a  de- 
claration, and  any  one  of  them  good 
though  all  the  rest  be  faulty,  a  ge- 
neral demurrer  to  the  declaration 
ought  to  be  overruled,  and  judg- 
ment entered  for  the  plaintiff,  pro- 
vided the  counts  can  be  properly 
joined  in  the  same  action.  Roe  v. 
Crutchfield^36% 

B.  In  such  case,  if  a  writ  o!  inquiry 
be  awarded,  after  overruling  the 
demurrer,  it  seemsy  that  the  de- 
fiendant  may,  nevertheless,  object 
to  the  admission  of  evidence  ap- 
plying only  to  the  fiiulty  counts,  and 
tender  a  bill  of  exceptions,  or  de- 
murrer to  the  evidence ;  or  may 
apply  to  the  Court  to  instruct  the 
Jury  to  disregard  such  faulty 
counts.  But  if  no  such  step  be  ta- 
ken, and  entire  damages  be  given, 
the  verdict  is  good,  and  judpn^ient 
ought  not  to  be  arrested.  Jbid. — 
365,  366. 

9.  In  detinue^  the  defendant  pleaded 
the  general  issue  and  a  special  plea 
in  bar ;  to  which  there  was  a  ge- 
neral replication  and  issue.  A  ver- 
dict, in  general  temts^  for  the 
pltUntiffy  was  considered  sufficient- 
ly responsive  to  both  the  issues. 
Garland  v.  Bugg'^274, 

la  Sec  Action,  Na  5. 


PLEDGE. 

1.  Under  what  circumstances  consi- 
dered a  mortf^agey  and  how  far  the 
mortgagee  is  accountable,  if  he 
sell  the  property,  in  consequence 
of  an  agreement  with  the  mortga- 
gor.   See  Mortgage,  No.  1. 

PRACTICE. 

1.  Rules  of,  m  the  Court  of  Ap- 

peals. I,  II,  III,  and  409. 

2.  Rules  of,  in  the  Superior  Court 
of  Chancery  for  the  Richmond 
District.  IV,  V,  VI,  VII,  and  19. 

3.  Where  injunction  has   abated  by 

the  death  of  onex>{  the  defendants 
what  step  may  be  taken  on  the 
motion  of  the  others.  See  Injunc- 
tion, Na  2.  H'hite  v.  Fitzhughj 
Levfia  and  Johnston"^!. 

4.  When  objection  to  a  bill  is  appa- 

rent on  its  face.  Harris  v.  T^mas 
—18. 

5.  When  not  apparent  on  the  bUl  it- 
self. Ibid. 

6.  At  what  term  to  take  op  new  ap- 

peals.   Lee  ▼.  /Vom^— 22. 

7.  After  the  appearance  bail  has  de- 
fended the  suit  and  pleaded. 
Dunlofia  yf .  Laparte-^QS. 

8.  An  appeal  will  be  taken  up  out  of 
turn  OS  a  delay  case,  where  the 
only  points  in  the  cause  have  been 
decided  in  another  case  against 
the  appellant  Armistead  v.  But- 
ler^s  Adm'r^m. 

9.  When  exceptions  may  be  taken  to 

a  commissioner's  report.  John- 
son and  others  v.  WMte*s  £x*r — 
201. 

10  Where  the  comftlainant  m  a  bill 
of  injimction  dies,  lifter  answer 
filed.  Carter  v.  H'askingtcn  and 
others — 203. 

11  Where  the  defendant  in  a  bill  of 
injunction  dies  after  answer  filed, 
step  to  be  taken  on  the  motion  of 

.  his  representatives.  Kenner  r. 
i/orcf— 204, 
12.  How  and  when  mistakes  in  enter- 
ing dect*ees,  &c.  may  be  rectified. 
Marr*a  Mm'r  r.  Mitief*s  Ex'r 
and  others-^04. 

See  AppkAftANCK  BaiL|  Nos^  1. 
2,  3. 
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13.  How  the  $ervicfe  of  a  decree  niti 
by  a  sheriff  ought  to  be  verified. 

See  Office-Judgment,  Nos.  2,  3. 

14  Where  there  are  several  counts 
in  a  decTaration,  wme  goody  some 
dadi  what  steps  may  be  takeh  by 
the  defendant,  after  his  general 
demurrer  is  overruled.  Roe  v. 
Crutchheld — 365,  366. 

15.  A  mouon  on  a  forthcoming  bond 
can  only  be  made  on  the  day  to 
-which  the  notice  is  given,  unless 
the  defcnndants  be  called^  and  the 
motion  entered  and  continued. 
Parker  v.  Pitts — 4. 

16.  A  supersedeas  improvidcntly  a- 
warded  by  the  Court  of  Appeals, 
which  went  to  stay  proceedings  ou 
a  decree  of  a  County  Courts  may 
be  quashed  on  motion*  Cheshire 
V.  Atkinson — 562. 

17.  a  motion  to  dissolve  an  injunction 
ought  never  to  be  coruinued^  un- 
less fW>m  some  very  great  neces- 
sity. Ra4ford*s  Ex*r4  v.  Innes's 
jBx'o:— 7. 

18.  The  Court  of  Chancery  is  always 
open  to  reinstatey  as  well  as  to 
grant  an  injunction.    Ibid, 

19.  The  complamant  should  always 
be  ready  to  prove  the  allegations 
in  his  bill  of  injunction,  even  be- 
fore answer  filed.    Ibid. 

130.  Where  an  executor  or  admini- 
strator ought  to  be  permitted  to 
amend  his  plea.  See  Amend- 
ment, No.  2. 

21.  On  issues  out  of  Chancy  the 
Court  ought  to  give  directions  as 
to  the  reading  of  papers.  Ford  v. 
Gardner  and  others— "72, 

22.  The  sutttte  of  frauds,  relied  on  in 
the  answer^  as  a  ground  for  not 
carrying  into  effect  a  verbal  agree- 
ment concerning  lands,  will  avail 
the  defendant,  although  it  be  not 
formally    fileaded,     Rowton    v. 

Rowton — 92^  93. 

PRESUMPTION. 

1.  Under  what  circumstances  fiarol 
evidence  of  the  grantor's  continue 
ed  possession,  and  of  the  ^antee*s 
acknowledgment  of  his  right  may 
be  admitted  as  evidence  for  the  Ju- 


tj  to  firesume  (ag^st  a  deed) 
that  the  grantee  had  released  or 
reconveyed  his  right  Rigger's 
Adm*r  V.  Mderson-^'S^ 
2.  On  a  trial  by  Jury,  If  the  evidence 
adduced  does  not  appear  on  the 
record,  all  must  be  presumed  to 
have  been  legal  and  right.  Pord  v. 
(rcrdner— 72. 

PROFITS. 

1.  Mortgagee  selling  property  with- 
out proof  of  fraud  in  consequence 
of  an  agreement  between  him  and 
the  mortgagor,  is  not  liable  for 
profits  unless  he  appear  to  have 
received  them  previous  to  the  sale 
Moore*s  Ex^r  v.  Ayleti*s  Mx*r— 
29. 

PROVISO. 

1.  As  to  the  construction  of  the  pro- 
viso in  the  revenue  act  of  the  2Jd 
of  January  1799,  respecting  mer- 
chant's  licenses.  See  Construc- 
tion OF  Statutes,  Nos..  1,  2. 

PUBLIC  DEBTOR. 

1.  Cannot  avail  himself  of  the  statue 
of  limitations,  on  a  motion  at  the 
suit  of  the  Commonwealth,  for  mo^ 
nles  which  he  had  received  under 
an  erroneous  construction  of.  an 
act  of  Assembly.  Kemfi  v%  The 
Commonwealth''-»85, 


RECEIVERS  OF  PUBLIC  MONEY 

1.  Not  to  be  sheltered  by  the  Act  of 
Limitations.  Kemfi  rjhe  Common* 
v)etdth'""^S. 

RECORD. 

1.  An  affidavit  filed  in  support  of  a 
motion  for  a  continuance,  is  not  a 
part  of  the  record,  unless  made 
90  by  a  bill  <^  exceptions.  Gar- 
landr.  Bugg-^rSTA. 

See  VxadiCT,  Ko^  IL 
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REINSTATING  INJUNCTIONS. 

See  Practice,  Na  18. 
RELEASE. 

1.  A  release  to  one  of  several  persons 

who  were  guilty  of  a  joint  tres- 
pass, operates  as  a  release  to  all 
jimmonett  v.  Harria  and  Turpin 
—498. 

2.  Under  what  circumstances  a  re- 

lease may  be  presumed.  See  Evi- 
dence, No.  3. 

RELINQUISHMENT  OF  RIGHT. 

\ 

1.  What  circumstances  admitted  as 
presumptive  proof  of,  and  allowed 
to  be  proved  by  par^l  evidence 
against  a  deed.  Bigger'a  Adm*rv. 
JilderBon —  54,  SS, 

2.  A  contract  under  seal  decreed  to 
be  set  aside  (as  having  been  vaca-* 
ted  and  abandoned)  upon  circum- 
%tantial  evidence,  without  any  ac- 
knowledgment under  seal  of  such 
abandonment.  Cringan  and  Mch- 
eaon  v.  Mcholson*3  -fixV*— 429— 
449. 

REMAINDERS. 

1.  Contingent,  created  in  a  devise, 
where  good :  the  contingencies 
not  being  to  remote.  Smii/i  and 
wife  v.  C/zo^man— 240. 


RENT. 

1,  Not  to  be  demanded  by  the  vendor 
of  a  tract  of  land  wliich  was  de- 
livered by  mistake,  to  the  vendee, 
and  of  which  he  was  evicted,  JVel" 
eon  V.  Suddarth — 350.  361. 

RESTITUTION. 

See  Bill  in  Chancery,  No.  9. 

RETURN. 

1.  the  want  of  the  sheriflPs  return  on 
an  execution  is  no  ground  for  re- 
versing a  judgment  obtained  on  a 
forthcoming  bond  taken  in  pursu- 
ance thereof    Jonea  and  othera  v. 

2.  See  SHERIFFS; Nos.  1.  4. 


REVIEW. 

See  Bill  OF  Review. 

REVIVOR. 

1.  Against  wMom  a  suit  in  Chanceiy 
for  a  conveyance  of  land  oi^t  to 
be  revived  in  case  the  defeodaat 
dies  before  a  final  decree.  ICci/*a 
Ex'ra  V.  X<wif^rr/— 330,  33L 

See  Bill  of  Revivor,  No  1. 

RULES. 

1.  Of  the  Supreme  C^ourt  of  Af^ieals. 

I,  II,ni,and4§9. 

2.  Of  Practice  of  the  Superior  Court 

of  Chancery.  IV,  V,  VI,  VH^and 

19. 


SCALE  OF   DEPRECIATION. 

See  Depreciation. 

SCIRE  FACIA& 

1.  Where  two  terms  of  the  Court  of 
Appeals  have  elapsed,  since  the 
appeal,  and  before  the  record  is 
brought  up,  the  administrator  of 
the  appellee  may  have  the  ap- 
peal dismissed  on  Tnotion  without 
resorting  to  a  acirefaciaa.  Meek 
and  othera  v.  ^awt«— 339. 

SECURITY. 

1.  For  prosecuting  an  injunctioa,  when 
insufficient,  new  security  to  be  giv- 
en. Roaa  V.  Pleaaanta^  Shore  ^ 
Company  andothera^^l, 

3.  For  executors  or  administrators  can- 
not be  sued  in  equity  until  a  <fn[^a«- 
tarvitis  fixed  upon  the  pruic^ialy 
in  a  previous  suit,  except  under 
peculiar  circumstances.  Bachei- 
dory.£iliott*a  AdmWandothera^^ 
10—12. 

3.  Not  to  be  required  of  executors  or 
administrators  on  obtaining  injunc- 
tions, appeals,  writs  of  error  or 
supersedeas.  Wilaon  v.  fViUtn^a 
AdnCr  and  othera^^lS^  16. 
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4.  Kor  on  a  motion  to  discharge  an 
attachment  in  Chancery.  Ibid, 
16. 

5.  In  what  case  legatees  jointly  ap- 
pealing with  executors  mav  be  rul- 
ed togivc  security.  Sadler •  £x*r8 
and  Legatees  v.  Green — 26,  27. 

SEQUESTRATION,  WRIT  OF. 

1.  Cannot  be  issued  on  a  sherifl*s  re- 
turn of  "  non  eat  inventus^**  upon 
an  attachment  for  contempt.  Hook 
V.  /?0M— 310,  311. 
3.  What  are  xUtregular  proceedings 
whereon  to  ground  it— /ftzVf.  319. 

set-off. 

1.  The  delivery  of  goods  to  an  indi- 
vidual partner  cannot  be  set  off 
against  a  partnership  demand— 
jfrmiatead  v.  Butler^a  AdirCr — 176. 


SHERIFFS. 


t. 


A  sheriff's  return  of  the  service  of 
a  decree  nisiy  or  of  any  paper  not 
directed  to  him  in  his  official  capa- 
city ought  to  be  verified  by  affida- 
vit. Anonymoua-^^06, 
5.  In  what  case  a  sheriff  is  not  to  be 
»  attached  for  contempt  of  the  Court 
of  Aftpeala  for  carrying  into  effect 
an  execution  under  a  decree  from 
which  an  appeal  has  been  granted. 
Cheshire  v.  Atkinson — 10. 

3.  See  Return,  No.  1. 

4.  If  the  sheriff  returns  a  writ  execu- 

ted and  the  name  of  the  appear- 
ance-bail, but  does  not  i*etum  the 
hail'bond  or  a  copy  thereof^  to  the 
clerk's  office,  together  with  the 
writ,  judgmem^  ouglit  not  to  be  en- 
tered against  the  defendant  and 
^ot/,  but  against  the  defendant  and 
the  sheriff,  Sheltony.  Follok  ^ 
Co.— 424. 
A  In  what  manner  a  sheri^  who^  in- 
dulged a  man  for  his  taxes,  in  con- 
sideration of  which,  the  latter 
agreed  to  indemnify  him  by  pay- 
ing all  damages  which  the  c5om- 
monwealth  might  recover  of  him 
in  consequence  of  his  failing  in 
due  time  to  pay  the  said  taxes  in- 
to the  treasury-*— was  allowed  to 


xecover  the  amotmt  of  such  taxes  ^ 
part  being  in  specie  and  part  in 
certificates,  Lipscomb's  Adn^r  v. 
Uttlepages  Adm'r-'^tSZ-^ro. 

SLAVES. 

%,  Where  white  persons  or  native- 
American  IndtanSf  or  their  de- 
scendants in  the  maternal  line,  are 
claimed  as  slaves  the  onusproban* 
di  lies  on  the  claimant.  Hudgins  v. 
JVHghts^l^^. 

2.  Otherwise  with  respect  to  native 

Africans  and  their  descendants* 
Ibid. 

3.  It  seems  that  no  native  American 
Indian  could  be  made  a  slave  under 
the  laws  of  Virginia,  since  the  year 
1691.    Ibid, 

JT^Sce  Indians,  No.  2. 

4.  Claiming  freedom,    under  the  act 

of  1792,  on  the  ground  of  having 
been  brought  into  this  State,  Sec. 
must  appear  to  have  been  detain- 
ed by  compulsion  and  contrary  to 
law,    Henderson  v.  Allens-^235, 

5.  Deed  for,  held  good,  though  a  blank 
left  for  the  datcj  which  was  after- 
wards filled  up  by  the  donce»  See 
Date,  No.  1. 

6.  Emancipated  by  a  last  will  and  tes- 

tament, may,  under  certain  cir- 
cumstances be  soldyor  a  term  qf 
years  to  satisfy  the  debts  of  the  de- 
cedent Patty^  IS^c,  V.  CoHnj  b^c— 
519.  521. 
See  Emancipation  of  slaves,  No 
1. 

SPECIAL  VERDICT. 

1.  In  a  special  verdict,  the  Jury  bug^ht 
not  to  find  the  evidenccy  and  sub- 
mit to  the  Court  to  determine 
whether  certain yar/«  are  to  be  in- 
feiTcd  from  it ;  but  should  find  the 
facts  implicitly y  and  submit  to  the 
Court  the  questions  of  law  arising 
thereupon.  Henderson  v.  Aller^ 
—235. 

See  Verdict,  No.  5. 

SPECIFIC  PERFORMANCE. 

1.  A  person  being  within  the  Com-* 
mon wealth  may  be  decreed  to  cx- 
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eaute  a  cooTeyanco  lor  lands  fying 
in  aiMKber  State.  Guerrant  v. 
Fowler  and  Harris — 5,  6. 

2.  After  action  at  laWf  commenced 
for  damages^  the  defendant  has  no 
right  to  file  a  bill  in  equity  to  com- 
pel the  plaintiff  to  accept  of  spe. 
cific  peiformance.  except  qnder 
peculiar  circumstances.  Long  v. 
Co/«f  on- -110. 

3.  The  Court  ought  not,  b  lieu  of,  to 
decree  a  turn  of  money  abaolute* 
fyy  but  may  conditionally  ;  giving 
the  defendant  his  electionj  either 
to  pay  the  money,  or  to  perform 
the  agreement  sfiecijically.  Hook 
V.  AoM— 4ia 

4.  Where  the  defendant  is  guiltjr  of 

contumacy^  and  the  Court,  trom 
'  the  want  of  evidence  which  he  is 
bound  to  discloMCy  is  not  able  to 
direct  sfiecific  performance,  a  sum 
of  money  may  in  like  manner  be 
decreed  to  compel  the  production 
of  such  evidence.    Ibid. 

STALE  DEMANDS. 

1.  When  a  Jury  have  found  a  verdict 
for  the  plaintiff  in  an  action  of 
debt  on  a  bond,  on  account  of  trans- 
actions which  (although  partly 
subsequent  to  the  date  of  the  bond) 
are  old  and  stale,  ought  not  to  be 
allowed  for  the  purpose  of  obtain- 
ing a  discount  against  it.  Pan^ 
dolfih^s  ExW  v.  Randolph's  Ex'rs 
and  9thers-^l8L 

I  STATUTE  OF  FRAUDS  AND  PER- 
JURIES.   • 

See  AoRf^EMENT,  Nos.  1, 2. 

STATUTE  OF  UMITATIONS. 

SeeLiMiTATioKs,  Act   of. 

STATUTES. 

5etf  Acts  of  Assemjlt. 

SUFFICIENCY  OF  EVIDENCE 

1.  To  be  Jeft  wholly  to  the  considera- 
tion of  the  Jury,  and  the  Court 
ought  not  to  instruct  ^em  that, 


from  the  whole  testimony  ^fyrc 
themy  ^c.  JFisher's  Mx'r  ▼.  ^un» 
can  and  Tumdull^-^64. 

SUPERSEDEAS. 

h  If  nerely  auxiliary  to  the  proceed- 
ings, may  be  granted  in  Court  not- 
w^standing  the  Act  of  1806,  ch. 
23.  sect.  4.  Cheshire  v.  Atkinson 
--210. 

3.  Ought  not  to  be  granted  to  a  per- 
son not  appearing  to  be  interested 
in  the  matter  in'coetroversy.  Sayr€ 
v.  Orym€«<— .404. 

3.  Nor  by  the  Court  of  Appeals  to  a 
judgment  or  decree  of  a  County 
Court.  Cheshire  \.  Atkinson-^62 

SUPPLEMENT  BDUL. 

See  Bill  of  Review,  Na  4. 

SURPLUSAGE 

1.  If  an  award,  which  is  good  in 
other  respects,  contain  a  matter  not 
neationed  in  the  submissiQD,  it 
snail  not  thereby  be  vitiated ;  but 
the  additional  matter  ought  to  be 
rejected  as  surfUusage.  Taylor's 
Ad^r  T.  McholsoU'-^. 


TERMS. 

1.  Of  the  Supreme  CouK  of  Appeals 

See  Appeals,   Supr ana  Court 

OF, 

2.  Of  the  Simerior  Courts  of  Chance- 

ry. See  Changjeey,   Superior 
Court  of. 

TOBACCO. 

1.  In  an  action  of  d^>ttipona  writing 
obligatory  for  the  payment  of  to- 
bacco under  a  fiecuniary  penalty, 
the  verdict  should  be  for  the  pe- 
nalty, to  be  discharged  by  damages 
and  not  by  tobacco.  Overstreet^ 
UTcr.  Marshall^SSl. 

3.  Inspectors  of  tobacco  are  entitled 
to  an  allowance  of  Afty  dollarsybr 
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garded  in  suits  for  freedom.   Hud' 
giTu  V.  Wright^XZAt, 


ioch  hand  over  two^  kept  by  iiirtue 
of  an  order  of  Court  as  labourers 
at  their  warehouses.  Branchy  \^c. 
V.  The  CommGnweaiih^'^9,  488. 

TRESPASS,  ASSAULT  AND  BAT- 
TERY. 

Sec  Assault  and  Battery. 


VENIRE  FACIAS  DE  NOVO. 

1.  When  to  be  awarded.  Eobinaon's 
jidm'r  V.  Brock-— nti.  Hender- 
Mon  V,  Jllens'-23S.  Pcgram  v, 
Xaabel-^^Br. 


TRE^ASS. 

a.  A  release  to  on^  of  several  persons 
who  are  guilty  of  a  7*0  jn^  trespass 
operates  as  a  release  to  a^ll.  ^wi- 
monett  v.  Harris  and  Turpin-^ 
498. 

TRIAL. 

See  New  Trial. 

Assumpsit,  Na3. 

ClviDENC£,.No.  3. 

TROVER. 

See  HusBAWB  and  Wife,  Nos.  1,  2. 
Witness,  Nos.  1,2. 

TRUST. 

Sec  Husband  and  Wife,  No.  3. 
Detinue,  No.  S. 
Dower,  No.  1. 
Marriage  Settlement, 
Nob.  1, 2. 


U 

USURY. 

1.  It  is  not  usurious  upon  a  settlement 
of  accounts  to  take  a  bond  or  note 
for  the  balance,  including  the  in- 
terest then  due  J  and  to  receive  in- 
terest  on  such  bond  or  note.  Brovm 
V.  Brcnt^^, 


V 


VAWANCE. 

1.  Between  the  evidence    and  case 
stated  by  the  plaintiff  not  to  be  re- 

Vol*  L 


VERDICT. 

1.  Unconditional^  not  error,  on  a  de- 
murrer to  evidence,  provided  the 
demurrer  be  afterwards  determin- 
ed by  the  Court.  Bigger^s  Mm'r 
V.  Adlderson-S^, 

2.  In  detinue^  may    value  slaves  at 

higher  rates  than  those  laid  m  the 
declaration,    llnd, 

3.  After  verdict  if  the  evidence  does 

not  appear  on  the  record,  all  must 
be  presumed ,  to  have  been  legal 
and  right.  Ford  v.  Gardner  and 
others— 72.  . 

4.  Plea  of  not  guilty  to  an  action  ot 

covenant  cured  by.  Hunmcutt  v. 
Carsley — 15^.  . 

5.  Special,  when  insufficient  and  a 

venire  de  novo  awarded.  Robvi- 
son's  Jidm'r  v.  i5rocX:— 214.  Hen^ 
derson  v.  Allcns—T^S.  Fegram'v. 
Jsabel^^ST. 

6.  Ought  not  to  find  the  evidence  oj 

facts    but  the  facts    themselves. 
Henderson  v.   Mens— 2^5,     See 
Special  Verdict,  No.  1. 
r.  See  Heir,  No.  2. 

Pleading,  Nos.  5,  6. 

8.  In  detinue^  the  defendant  pleaded 
non  detinety  and  a  special  plea  m 
bar,  on  which  issues  were  jomcd. 
A  general  verdict  for  the  fdain- 
riV^was  sufficiently  responsive  to 
both  the  issues.  Garland  v.  Bugg 
—375 

9.  How  the  verdict  and  judgment 
ought  to  be  on  a  bond  given  in  the 
paper-money  times,  \n  h /tecuriia' 
rv  penalty,  conditioned  for  the  pay- 
ment of  tobacco.  See  Action, No. 
5.  and  the  case  of  Overstreet  v. 
Marshall-^^Sl.  - 

la  In  what  case  a  verdict  ought  not 
to  be  set  aside  "on  affidavit  of  two 
of  the  Jurors.  Price's  £x'r  v. 
Fuqua's  ^f/TwV— 385. 

4M 
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11.  Quere.  How  far,  in  a  suit  for 
freedom^  can  the  record  of  a  pre- 
vious recovery  of  freedom  by  a 
female  ancestor  of  tlie  plaintiff 
{not  against  the  d^endanty  but. 
another  fier9^7i)  be  given  in  evi- 
dence.   Pegram  v.  Isabel — 387. 

jtT*  This  point  has  since  been  settled 
in  the  same  cause,  which  again 
came  up  to  the  Court  of  Appeals, 
and  was  decided  in  March,  1808. 
According  to  that  decision  the  re- 
cord was  admitted  as  evidence  that 
the  persons  in  whose  favour  the 
judgme7U  therein  recorded  wdi 
rendered,  tuas  entitled  to  freedom^ 
but  not  as  conclusive  evidence  in 
favour  of  the  plaintiff  in  the  sub- 
sequent action. 

12.  "Vhen  a  verdict  is  erroneous  by 
finding  damages  severally  against 
several  joint  defendants  in  an  ac- 
tion of  assault  and  battery,  ^m- 
monett  v.  Harris  and  Turfiin—490. 

IS.  How  such  error  may  be  cured^-^ 
Jbid. 

14,  After  two  concurring  verdicts  for 

the  same  party,  on  an  issue  out  of 
Chancery,  the  Chancellor  is  not 
bound  to  direct  a  new  trial,  though 
both  verdicts  were  in  opposition  to 
tt>e  opinions  of  the  Judges. 
See  Issue  out  of  Chancery — 
No.  7. 

15.  See  New  Triai^  No.  4.. 


W 


WARRANTY. 

1.  Where  land  is  sold  with  warranty, 
'  and  the  vendee  is  evicted,  he  ought 
to  recover  of  the  vendor,  not  the 
value  of  the  land  at  the  time  qf 
eviction,  but  the  fiur chase-money, 
with  interest  and  costs.  Lowther 
V.  The  Commonwealth.^-^i)^, 

VVASTE,  INJUNCTION  TO 
.  STAY. 

1,  Proper  subject  for  jurisdiction  of  a 
Court  of  Equity,  though  another 


remedy  given  by  act  of  As&embly. 
Harris  y.  7%oma«— 18. 

WHITE  PERSON& 

1.  When  claimed  as  slaves,  on  whom 
the  onus  firobandi  lies.  See  Ox  us 
Probandi,  No.  1. 

WIFE. 

1.  How  far  the  wife  is  a  comfieicnt 
witness  where  the  husband  is  no^ 
immediately  interested.  See  Hus- 
band Avp  Wife,  Nos.  1,  2.— 
Witness,  Nos.  1,  2. 

WILLS. 

1.  After  firobate,  any  person  interest* 

ed,  who  had  not  appeared  and 
contested  it,  may  within  sevcin 
years  file  a  bUl  in  Chancery  to  con- 
test its  validity.  Ford  t.  Gard- 
ner, ISTc. — 73. 

2.  Any  such  person,  even  though  he 

had  appeared  and  contest^  the 
firobate^  may  file  a  bill  on  the 
ground  f>i  fraud  unknoivm  to  him 
at  the  time  of  the  probaXe* — Ibid. 

3.  Notwithstanding  a  will  has  been 

admitted  to  record  in  a  District 
Court,  a  County  Court  in  Chan- 
cery may  try  its  validity.  Ridf^^A. 

4.  Construction  of,  since  the  several 

acts  for  docking  entaUs.  "BnUth 
and  wife  v.  ChafimaTu^^2il.  and 
Eldridge  and  smother  v.  Fisher 
—559. 
See  Devise,  Nos«  1,  2,  3. 

5.  Quere.  Is  a  bequest  of  fiersomd 
estate  ^^  to  the  Baptist  Association 
"  that,  for  ordinary,  meets  at  Phi- 
^  ladelphia,,  annually,  to  be  a  per- 
<<  petual  fund  for  the  education  of 
^  youths  of  the  Baptist  denoroina- 
^<  tion,  who  shall  appear  proroi- 
'^  sin^  for  the  ministry,  always 
*^  givmg  a  preference  to  the  de- 
"  scendants  of  the  testator's  fe- 
"  ther,"  sufficiently  definite  and 
certain  to  be  carried  into  efiect? 
Jone^  v.  Hart*s  Ex*rs — 471.  476. 

6.  See  Corporation,  Na  1. 
7ySee  Evidence,  Nos.  10, 11. 
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8.  The  circumstance,  that  a  writing 
exhibited  for  protrate  as  a  last  will 
and  testament,  wais  wholly  written 
by  the  testator  himself,  is  firima 
facie  eridence  that  he  was  in  his 
senses,  and  able  to  make  a  will,  at 
the  time  of  writing  the  same ;  so 
that  the  onu»  firobandi  lies  on 
those  who  wi^  to  impugn  it 
Temple  and  Taylor  v.  Temple.'^ 
476. 

9.  In  such  a  case,  proof  that  the  tes- 

tator's intellects  were  ^[reatly  im- 
paired by  the  use  of  opium  and  ar- 
dent spirits,  and  that,  in  conse- 
quence thei^of,  he  was  frequently 
incapable  of  business,  is  not  suf- 
ficient to  repel  the  presumption ; 
without  proof  that  such  was  his 
condition,  at  the  time  when  the 
writings  was  executed.  Ibid. 
10.  Grammatical  inaccuracies,  want  of 
knowledge  of  points  of  law,  or 
^noissioas  of  part  of  the  testator's 


property,  at*e  not  circumstances 
sufficient  to  vitiate  a  will. — TVm- 
file  and  Taylor  v.  Temple-^r^, 

WITNESS. 

1.  In  suits,  in  which  the  husband  is 
not  immediately  and  certainly  in- 
terested, but  may  be  so  eventttmlly^ 
the  wife  is  a  competent  witness  ;- 
but  the  Jury  are  to  judge  of  her 
credibility.  Baring  v.  Reeder^- 
154. 

3.  In  trover  by  R.  against  B.*  for 
goods  which  had  been  lent  by  B.  to 
the  wife  of  C,  and  conveyed  by  C. 
to  R.,  the  wife  of  C.  is  a  compe* 
tent  witness.^/^t(/. 

WRIT  OF  ERROR.    See  Er»or. 

See  Executors  and  Administra-i 

TORS,  Na  3. 
See  Supersedeas,  Nos.  2,  3t 
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